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peefaCe  to  second  EDlt lOlj/ 

A  handy  manual  of  the  principles^tJi  law  re- 
lating to  real  property  was  prepared  by  the  au- 
thor for  the  use  of  students  and  practitioners 
of  the  law  some  years  ago,  and  it  is  exceedingly 
gratifying  to  know  that  the  little  work  met  with 
a  very  favorable  reception  from  those  for  whose 
use  it  was  designed.  Frequent  and  repeated  re- 
quests have  been  made  for  a  new  and  enlarged 
edition  of  the  work,  and  in  compliance  with 
these  requests  a  new  edition  is  now  offered  to 
the  profession,  embracing,  in  substance,  not  only 
the  principles  of  real  estate  law,  embodied  in  the 
former  edition^i  but  so  extending  the  scope  of 
the  work  as  to  cover  pretty  fully  the  whole  of 
the  law  pertaining  to  real  estate,  including  tlie 
rights,  duties,  liabilities,  and  remedies  of  land 
owners.  Nearly  the  whole  of  the  text  of  the 
first  edition  has  been  retained  under  the  original 
section  numbers,  but  in  many  cases  additional 
matter  has  been  added  thereto,  with  recent  ac- 
cumulative authorities,  and  this  has  been  sup- 
plemented by  new  sections  embodying  the  rules 
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and  principles  announced  in  the  latest  adjudica- 
tions of  the  courts  down  to  date.  Among  the 
subjects  which  have  been  much  enlarged  upon  in 
the  present  edition  may  be  mentioned  Com- 
munity Property,  Eminent  Domain,  Fixtures, 
Homestead  Eights,  Trust  Property,  Water 
Eights,  etc.  The  first  two  volumes  treat  mainly 
of  the  principles  of  law  relating  to  interests  in 
land,  while  the  third  volume  is  devoted  principally 
to  the  legal  rights  and  duties  of  land  owners  in 
respect  to  thoir  lands,  treating  at  length  of  the 
remedies  which  the  law  affords  for  the  protec- 
tion and  enforcement  of  land  owners'  rights. 
These  remedies  will  be  found  discussed  under  the 
heads  of  Trespass,  Ejectment,  Forcible  Entry 
and  Detainer,  Partition,  Quieting  Title,  Nui- 
sance, Dower,  Waste,  etc.  Much  time  and  labor 
has  been  expended  with  a  view  to  fullness,  ac- 
curacv  of  statement,  and  the  citation  of  author- 
ities,  and  it  is  confidently  hoped  and  believed 
that  in  these  respects  the  work  will  not  be  found 
wanting.  C.  T.  B. 

San  Francisco,  January,  1901, 


PEEFACE  TO  FIRST  EDITION. 

In  the  preparation  of  this  work,  the  author 
has  pursued  the  same  general  plan  adopted  and 
sought  to  be  carried  out  in  preparing  his  preced- 
ing work  on  the  "Ijaw  of  Corporations^';  namely, 
to  oifer  the  profession  the  law  as  it  exists  to-da}', 
devested  of  all  obsolete  doctrines,  in  a  form 
readily  accessible  and  free  from  fruitless  disqui- 
sition. The  work  is  not  a  digest,  nor  is  it  a 
treatise,  strictly  speaking;  but  a  plain,  concise, 
and  what  the  author  believes  to  be  an  accurate, 
embodiment  of  the  law  relating  to  the  title  of 
which  it  treats  as  ascertained  in  the  light  of  the 
best  American  and  English  authorities.  Should 
the  profession  accord  the  work  the  same  flatter- 
ing reception  extended  to  the  author's  previous 
efforts  in  the  same  direction,  he  will  feel  that  his 
continued  labors  in  aid  of  the  overworked  lawyer 
have  not  been  in  vain. 

CHARLES  T.  BOONE. 

San  Francisco,  Cal.,  July  5,  1883. 
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§  1.    Definition. 

Eeal  property  is  something  which  may  he  held 
hy  tenure,  or  will  pass  to  the  heir  of  the  possessor 
at  his  death,  instead  of  his  executor;^  and  it  in- 
cludes lands,  tenements,  and  hereditaments.^ 
The  word  "land'^  includes  not  only  the  surface 
of  the  earth,  hut  everything  under  it  or  over  it;® 
the  maxim  of  the  law  heing,  Cujus  est  solum, 
ejus  est  usque  ad  caelum."*  "Tenement"  is  a  word 
of  greater  extent  than  "land,"  and  signifies 
everything  of  a  permanent  nature  that  may  be 
holden  by  a  tenure,*  whether  it  be  of  a  substan- 
tial and  sensible  kind,  ss  lands  or  houses,*  or  of 
an  unsubstantial,  ideal  kind,  as  ofiGlces,  rents, 
commons,  and  the  like.'^  Hereditament  is  a  term 
of  still  greater  extent,  and  comprehends  not  only 
lands  and  tenements,  but  whatever  may  be  inher- 
ited.® In  American  statute  law,  the  phrase 
"lands,  tenements,  and  hereditaments"  is  usu- 
ally employed  to  denote  "real  estate."*  But  in 
some  of  the  states,  the  terms  "land"  and  "real  es- 
tate" are  said  to  include  "lands,  tenements,  and 
hereditaments,  and  all  rights  thereto  and  inter- 
ests therein";^®  and  some  extend  the  term  "real 
estate"  so  as  to  include  chattels  real.*^  Ditches 
and  water  rights  are  real  estate,  under  the  pro- 
visions of  section  2825  of  the  Eevised  Statutes 
of  Idaho.  And  a  ditch  may  be  conveyed,  reserv- 
ing the  water  right,  or  the  water  may  be  con- 
veyed, reserving  the  ditch.^^ 
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1  1  Atk.  Con  v.;  2  Bonvier's  Law  Dictionary,  413. 
Compare  Meason's  Estate,  4  Watts,  346;  Buckeridge  v. 
Ingiam,  2  Ves.  Jr.  651;  Wind  v.  Jekyl,  1  P.  Wms.  575. 

2  Coke  on  Littleton,  4a;  2  Blackstone's  Commentariefl» 
16;  Van  Rensselaer  v.  Poucher,  4  Denio,  35;  Gillett  ▼. 
Gaffney,  3  Colo.  360. 

3  2  Blackstone's  Commentaries,  17,  18;  Green  v.  Arm- 
strong, 1  Denio,  554;  Mott  v.  Palmer,  1  N.  Y.  669.  See 
sec.  407,  post. 

4  2  Blackstone's  Commentaries,  18;  Broom's  Maxims, 
289,  293;  Auburn  etc.  Road  Co.  v.  Douglass,  9  N.  Y. 
444. 

5  Coke  on  Littleton,  6a;  2  BIackstone*s  Commentaries, 
17;  Sacket  t.  Wheaton,  17  Pick.  103.  Compare  Wright 
T.  Denn,  10  Wheat.  204. 

6  Coke  on  Littleton,  6a;  Sacket  T.  Wheaton,  17  Pick. 
105;  Kellar  v.  Pagan,  54  S.  C.  261. 

7  Coke  on  Littleton,  6a;  2  Blackstone's  Commentaries, 
17.  The  word  "tenement"  is  frequently  used  in  a  re- 
stricted sense,  as  signifying  a  house  or  building:  Sacket 
V.  Wheaton.  17  Pick.  103. 

8  1  Preston  on  Estates,  12,  13;  1  Institutes,  6;  2 
Blackstone*s  Commentaries,  17;  Canfield  v.  Ford,  28 
Barb.  336.   - 

9  See  1  N.  Y.  Rev.  Stats.,  sec.  10,  p.  750;  Code  Civ. 
Proc,  sec.  2514,  subd.  13;  Wright  v.  Douglass,  2  N.  Y. 
376;  Jenkins  v.  Fahey,  73  N.  Y.  362. 

By  the  Civil  Code  of  California- 
Sec,  657.    Property  is  either;  1.  Real  or  immovable;  or 
2.  Persona]  or  movable. 

Sec.  658.  Real  or  immovable  property  consists  of; 
1.  Land;  2.  That  which  is  affixed  to  land;  3.  That  which 
is  incidental  or  appurtenant  to  land;  4.  That  which  is 
immovable  by  law. 

Sec.  659.  Land  is  the  solid  material  of  the  earth, 
whatever  may  be  the  ingredients  of  which  it  is  com- 
posed, whether  soil,  rock,  or  other  substance. 

Sec.  660.  A  thing  is  deemed  to  be  affixed  to  land  when 
it  is  attached  to  it  by  roots,  as  in  the  case  of  trees, 
vines,  or  shrubs;  or  imbedded  in  it,  as  in  the  case  of 
walls;  or  permanently  resting  upon  it,  as  in  the  case  of 
buildings;  or  permanently  attached  to  what  is  thus  per- 
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manent,  as  by  means  of  cement,  plaster,  nails,  bolts,  or 
screws. 

Sec.  661.  Sluice-boxes,  flnmes,  hose,  pipes,  railway 
tracks,  cars,  blacksmith  shops,  mills,  and  all  other  ma- 
chinery or  tools  used  in  workin^r  or  developing  a  mine, 
are  to  be  deemed  affixed  to  the  mine. 

Sec.  662.  A  thing  is  deemed  to  be  incidental  or  appur- 
tenant to  land  when  it  is  by  right  used  with  the  land  for 
its  benefit,  as  in  the  case  of  a  way,  or  watercourse,  or 
of  a  passage  for  light,  air,  or  heat  from  or  across  the 
land  of  another. 

Sec.  663.  Every  kind  of  property  that  is  not  real  is 
personal. 

10  Mass.  Gen.  Stats.,  c.  3,  sec.  7.  Real  estate  in- 
cludes every  possible  interest  in  lands,  except  a  mere 
chattel  interest:  Jackson  v.  Parker,  9  Cow.  81;  and  see 
Oskaloosa  Water  Co.  v.  Board,  84  Iowa,  407. 

11  Missouri  Rev.  Stats.,  c.  32,  sec.  49. 

12  Irrigation  Co.  y.  Canal  Co.,  51  Pac.  Rep.  990. 

§  2.    Corporeal  or  Incorporeal. 

A  familiar  division  of  real  property  is  into  cor- 
poreal or  incorporeal.^  The  former  consists 
wholly  of  substantial  and  permanent  objects,  all 
which  may  be  comprehended  under  the  general 
denomination  of  land;*  the  latter  consists  of 
rights  and  profits  arising  from  or  annexed  to 
land;  such  as  rents,  estovers,  common,*  ease- 
ments,* or  any  other  profits  whatever,  granted 
out  of  land,  which  savor  of  the  realty.*  The 
term  ^^and^^  at  common  law,  in  its  more  general 
sense,  is  held  to  comprehend  any.  ground,  soil,  or 
earth  whatsoever,  as  meadows,  pastures,  woods, 
marshes,  furze,  and  the  like.  In  its  more  limited 
sense,  the  term  ^land^^  denotes  the  quantity  and 
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character  of  the  interest  or  estate,  which  the  ten- 
ant may  own  in  lands.* 

1  2  Blackstone's  Commentaries,  17. 

2  Coke  on  Littleton,  4  et  seq.;  2  Blackstone's  Com- 
mentaries, 17,  18;  and  see  The  Commissioners'  Attach- 
ment, 2  Abb.  Pr.,  N.  S.,  86;  Sudbury  v.  Jones,  8  Cush. 
189;  Caldwell  v.  Fulton,  31  Pa.  St.  475,  72  Am.  Dec.  760. 

3  2  Blackstone's  Commentaries,  21  et  seq.;  and  see 
Chesapeake  etc.  Canal  Co.  v.  Baltimore  etc.  R.  R.  Co., 
4  GUI  &  J.  1;  Dunlap  v.  Gibbs,  4  Yerg.  94;  Van  Rensse- 
laer V.  Dennison,  35  N.  Y.  393,  400. 

4  Cross  V.  Lewis,  2  Barn.  &  C.  686;  Hewlins  v.  Ship- 
man,  5  Bam.  &  C.  221;  Ray  y.  Sweeney,  14  Bush,  1,  29 
Am.  Rep.  388. 

5  Coombs  V.  Jordon,  3  Bland  Ch.  284,  22  Am.  Dec. 
236;  Mitchell  v.  Warner,  5  Conn.  518;  Allen  v.  McKean, 
1  Sum.  301.  Corporeal  hereditaments  are  said  to  ''lie 
in  liYery'';  incorporeal  *'in  grant":  Williams  on  Real 
Property,  195. 

6  Johnson  y.  Richardson,  33  Miss.  464. 

§  3.    Heirlooms. 

In  England  there  is  a  class  of  chattels  which 
by  custom  descend  to  the  heir  with  the  real  es- 
tate, and  are  called  ^Tieirlooms.'^^  They  are  gen- 
erally such  things  as  cannot  be  taken  away  with- 
out injury  to  the  inheritance;^  as,  for  instance, 
deer  in  a  park,  fishes  in  a  pond,  rabbits  in  a  war- 
ren, or  doves  in  a  dovehouse.®  So  the  ancient 
jewels  of  the  crown  are  held  to  be  heirlooms.* 
So  of  charters,  court  rolls,  deeds,  and  other  evi- 
dences of  the  land,  together  with  the  chests  and 
boxes  containing  them.^  So  of  family  pictures,® 
So  it  seems  that  journals  of  the  house  of  lords, 
delivered  to  a  peer,  descend   with   the   title,  as 
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heirlooms^  And  an  ancient  horn  which  had  im- 
memorially  gone  with  the  estate,  and  which  had 
been  delivered  to  the  plaintiff's  ancestors  to  hold 
their  land  by,  was  held  to  be  an  heirloom.® 

1  See  2  Blackstone's  Commentaries,  17,  427;  Coke  on 
Littleton,  18b;  Byng  v.  Byng,  10  H.  L.  Cas.  183;  Spooner 
V.  Brewster,  3  Bing.  136. 

2  2  Blackstone's  Commentaries,  427;  Coke  on  Little- 
ton, 388. 

3  Coke  on  Littleton,  8;  2  Blackstone's  Commentaries, 
427,  428;  Ford  v.  Tynte,  2  Johns.  A  H.  150.  Compare 
Morgan  v.  Abergavenny,  8  Com.  B.  768. 

4  Coke  on  Littleton,  18. 

5  2  Blackstone's  Commentaries,  428. 

6  Liford's  Case,  11  Coke,  50. 

7  Upton  V.  Lord  Ferrars,  5  Ves.  806. 

8  See  PuTOy  v.  Pnsey,  1  Vern.  273;  Conduit  t.  Soane, 
1  Colles,  285.  The  court  has  no  jurisdiction  to  order  a 
sale  of  heirlooms  which  are  settled  in  strict  settlement, 
simply  on  the  ground  that  a  sale  would  be  for  the  ben- 
efit of  all  parties  interested:  D'Eyncourt  ▼.  Gi^gory,  L.  R. 
3  Ch.  Diy.  635;  18  Eng.  Rep.  737. 

§  4.    Water. 

Water  is  a  movable,  wandering  thing,  and  is 
said  not  to  be  susceptible  of  absolute  ownership.^ 
It  admits  only  of  a  transient,  usufructuary  prop- 
erty, and  is  not  capable  of  being  sued  for  by  the 
name  of  water,  but  the  suit  must  be  brought  for 
the  land  that  lies  at  the  bottom  covered  with 
water.^  It  has,  however,  been  held  that  the  right 
which  a  party  has  to  the  use  of  water  flowing 
over  his  own  land  is  undoubtedly  identified  with 
the  realty,  and  is  a  real  or  corporeal  hereditament, 
and  not  an  easement.*    It  is  an  incident  of  his 
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land  to  the  extent  that  he  has  the  right  to  have 
it  continue  to  flow  in  its  natural  course,  subject 
to  such  changes  only  as  may  be  occasioned  by 
such  use  of  it  as  the  law  allows  the  various  pro- 
prietors to  make  as  it  passes  along.*  Waters  per- 
colating in  the  soil  belong  to  the  owner  of  the 
freehold,  and  he  may  use  them  as  he  chooses,  free 
from  any  usufructuary  rights  in  others*  And 
in  the  Pacific  states  and  territories  a  right  to  run- 
ning waters  on  the  public  lands  of  the  United 
States,  for  purposes  of  irrigation,  may  be  ac- 
quired by  prior  appropriation,  as  against  parties 
not  having  the  title  of  the  government.*  When 
the  water  of  a  flowing  stream,  running  in  its  nat- 
ural channel,  is  congealed,  the  ice  attached  to  the 
soil  constitutes  a  part  of  the  land,  and  belongs  to 
the  owner  of  the  bed  of  the  stream,  and  he  has 
the  right  to  prevent  its  removal.^  It  has,  how- 
ever, been  held  that  a  sale  of  ice  ready  formed  in 
a  pond  is  a  sale  of  personalty.® 

1  Coke  on  Littleton,  4a;  2  Blackstone's  Commentaries, 
895;  Brown  v.  Best,  1  Wils.  174. 

2  2  Blackstone's  Commentaries,  18;  Mitchell  v.  War- 
ner, 5  Conn.  497,  518;  Green  v.  Armstrong,  1  Denio,  554. 

3  Cary  v.  Daniels,  5  Met.  236. 

4  Vansickle  v.  Haines,  7  Nev.  249.  And  see  Mayor 
etc.  T.  Appold,  42  Md.  442;  Corning  v.  Troy  Nail  Fac- 
tory, 40  N.  Y.  191;  Dnmont  v.  Kellogg,  29  Mich.  420,  18 
Am.  Rep.  102;  Shamleffer  v.  Council  Grove,  18  Kan.  24; 
Oardner  v.  Newhurgh,  2  Johns.  Ch.  I6l,  7  Am.  Dec.  526, 
McCalmont  v.  Whitaker,  3  Rawle,  84,  23  Am.  Dec.  102; 
Mason  v.  Hill,  3  Bam.  &  Adol.  312;  Swindon  Water 
Works  V.  Wilts  Nav.  Co.,  7  H.  L.  Cas.  697;  14  Eng.  Rep. 
86;  also,  sec.  4a,  post. 
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5  Wilson  V.  New  Bedford,  108  Mass.  261,  11  Am. 
Kep.  352;  Hanson  v.  McCue,  42  Oal.  303,^10  Am.  Rep. 
299;  sec.  4b,  post. 

6  Basey  v.  Gallagher,  20  Wall.  G70;  Atchison  v.  Peter- 
son, 20  Wall.  507;  Jennison  v.  Kirk,  98  U.  S.  453.  See 
sec.  4e,  post. 

7  State  V.  Pottemeyer,  33  Ind.  402,  5  Am.  Rep.  224. 
And  compare  Woolen  Mfg.  Co.  v.  Smith,  34  Conn.  4G2; 
Paine  v.  Woods,  108  Mass.  160;  Myer  v.  Whitaker,  32 
Am.   Rep.   165,   note. 

8  Higgins  v.  Kusterer,  41  Mich.  318,  32  Am.  Rep.  160. 
See  sec.  4g,  post. 

§  4a.    Same — Biparian  Ownership. 

It  has  been  said  that  water  is  a  mineral;  but 
the  decisions  in  ordinary  cases  of  mining  rights, 
etc.,  have  never  been  held  as  unqualified  prece- 
dents in  regard  to  flowiiig,  or  even  to  percolating, 
waters.*  And  the  rules  governing  the  rights  and 
duties  of  individuals  in  reference  to  waters  de- 
pend upon  the  two  legal  maxims,  that  one  may 
make  such  use  as  he  will  of  his  own,  and  that  he 
must  so  use  his  own  as  not  to  impinge  the  legal 
rights  of  othersJ*  Every  riparian  proprietor, 
through  whose  lands  a  stream  of  water  flows, 
has  a  right  to  the  reasonable  use  of  the  water, 
which  is  a  private  right  of  property.  But  it  is 
a  qualified,  and  not  an  absolute,  right  of  property, 
and  must  be  enjoyed  with  reference  to  the  simi- 
lar rights  of  other  riparian  proprietors.*  The 
right  is  appurtenant  to  the  land,  running  with  it 
as  an  incorporeal  hereditament.'*  And  passes  by 
a  grant  of  the  land,  unless  specially  reserved.* 
As  a   general   rule,  a   riparian  owner  has   the 
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right  to  have  the  water  flow  over  his  land  in  the 
natural  channel  nndiminished  in  quantity  and  un- 
impaired in  quality^  except  in  so  far  as  diminution 
or  contamination  is  inseparable  from  a  reason- 
able use  of  such  water .•  Whether  a  given  use  is 
reasonable  or  not  must  depend  upon  the  character 
and  size  of  the  stream,  the  uses  to  which  it  is 
subservient,  and  the  other  circumstances  of  each 
particular  case.'^  Riparian  rights  incident  or  ap- 
purtenant to  no  land  can  have  no  existence.® 

1  Westmoreland  Nat.  Gas  Co.  t.  De  Witt,  130  Pa.  St. 
249. 

2  Kansas  City  etc.  R.  R.  Co.  v.  Smith,  72  Misa.  677, 
48  Am.  St.  Rep.  579. 

3  Ulbricht  v.  Eufaula  Water  Co.,  86  Ala.  587,  11  Am. 
St.  Rep.  72;  Wiggins  v.  Water  Co.,  113  Cal.  182,  54  Am. 
St  Rep.  337. 

4  Alta  Land  etc.  Co.  v.  Hancock,  85  Cal.  219,  20  Am. 
St.  Rep.  217.  So,  to  same  effect,  Crooker  v.  Benton,  93 
Cal.  365;  Sweetland  v.  Olsen,  11  Mont.  27. 

5  Benton  v.  Johncox,  17  Wash.  277,  61  Am.  St  Rep. 
912. 

6  Fergason  v.  Firmenich  Mfg.  Co.,  77  Iowa,  578,  14 
Am.  St  Rep.  319;  Willis  v.  Perry,  92  Iowa,  297;  Gehlen 
V.  Knorr,  101  Iowa,  700,  63  Am.  St.  Rep.  416;  Moulton  v. 
Newburyport  Water  Co.,  137  Mass.  163;  Heilbron  v. 
CSanal  Co..  75  Cal.  426,  7  Am.  St.  Rep.  183;  Tampa 
Water  Works  Co.  v.  Cline,  37  Fla.  586,  53  Am.  St  Rep. 
262;  Red  River  etc.  Mills  v.  Wright,  30  Minn.  249,  44 
Am.  Rep.  194. 

7  White  V.  Land  Co.,  96  Ga.  415,  51  Am.  St  Rep. 
141;  Mum  power  v.  Bristol,  90  Va.  151,  44  Am.  St.  Rep. 
902;  Ferguson  y.  Firmenich  Mfg.  Co.,  77  Iowa,  576,  14 
Am.  St  Rep.  319. 

8  Lake  Superior  Land  Co.  v.  Emerson,  38  Minn.  406, 
8  Am.  St  Rep.  679. 
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§  4b.    Same—  Subterranean  Waters. 

Subterranean  waters  not  flowing  in  a  definite 
course  or  channel,  but  percolating  and  seeping 
through  the  earth,  is  a  part  of  the  realty,  and  be- 
longs to  the  owner  of  the  land  as  much  as  the 
rocks  or  stones  in  the  land>  And  he  may  ap- 
propriate and  divert  such  water  at  his  pleasure.^ 
But  subterranean  waters  which  flow  in  clearly 
defined  channels  are  subject  to  the  same  rules  of 
law  that  govern  waters  and  riparian  rights  re- 
specting watercourses  above  ground.  And  it  is 
held  that  springs,  which  are  formed  by  the  break- 
ing out  upon  the  surface  of  a  definite  under- 
ground watercourse,  are  governed  by  the  same 
rules  of  law  as  surface  streams.^  It  will  be 
presumed,  however,  in  the  absence  of  evi- 
dence, that  the  spring  was  formed  and  fed 
by  the  percolation  of  water  through  the  surround- 
ing soil,  and  was  not  the  outbreak  upon  the  sur- 
face of  a  subterranean  stream.'* 

1  Southern  Pac.  K.  K.  Co.  v.  Dufour.  95  Cal.  615;  ISfet- 
calf  V.  Nelson,  8  S.  Dak.  87,  59  Am.  St.  Rep.  746. 

2  Gould  V.  Eaton,  111  Cal.  639,  52  Am.  St.  Rep.  201; 
Bloodgood  V.  Ayers,  108  N.  Y.  400,  2  Am.  St.  Rep.  443, 
Lybe's  Appeal,  106  Pa.  St.  626,  51  Am.  Rep.  542. 

3  Lord  V.  Meadville  Water  Co.,  135  Pa.  St.  122,  20 
Am.  St.  Rep.  864;  Metcalf  v.  Nelson,  8  S.  Dak.  87,  59 
Am.  St.  Rep.  746. 

4  Hanson  v.  McCue,  42  Cal.  303,  10  Am.  Rep.  299; 
Elster  V.  Springfield,  49  Ohio  St.  82. 

§  4c.    Same — ^Inland  Lake. 

A  non-navigable  inland  lake  is  su-bject  to  private 
ownership.*    And  the  public  has  no  right  without 
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prescription,  as  against  the  owner,  to  fish  in  and 
boat  upon  the  waters  of  a  non-navigable  inland 
lake.2 

1  Hogg  V.  Beerman,  41  Ohio  St.  81,  52  Am.  Rep.  71; 
and  see  State  v.  Narrows  Island  Club,  100  N.  C.  477, 
€  Am.  St.  Rep.  618. 

2  Lembeck  v.  Nye,  47  Ohio  St.  336,  21  Am.  St.  Rep. 
828. 

§  4d.    Same — ^Navigable  Waters. 

Owners  of  lands  fronting  on  navigable  waters 
take  only  to  ordinary  high-water  mark.  And  the 
supreme  court  of  the  United  States  has  adopted 
the  doctrine  that  all  waters  navigable  in  fact  are 
navigable  in  law.*  And  this  doctrine  has  been 
followed  and  acted  upon  in  a  number  of  the 
states.^  But  it  is  still  held  in  some  of  the  states, 
in  accordance  with  the  English  law,  that  rivers 
above  the  ebb  and  flow  of  the  tide,  and  rivers  in 
which  there  is  no  tide,  are  non-navigable,  and  that 
the  riparian  proprietors  thereon  own  to  the 
middle  of  the  stream.*  In  Pennsylvania,  nav- 
igability in  fact,  and  not  the  ebb  and  flow 
of  the  tide,  is  made  the  test  by  which  the 
character  of  a  stream,  as  public  or  private, 
is  determined,  and  it  is  held  that  a  grant 
of  land  bounded  upon  a  navigable  river  extends 
to  ordinary  low-water  mark.  Between  this  line 
and  high-water  mark,  the  land  of  the  grantee  is, 
by  the  nature  and  necessities  of  the  situation, 
subject  to  a  servitude  in  favor  of  the  public  * 
The  title  to  soil  under  water  and  beyond  low- 
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water  mark  of  a  navigable  stream  or  lake  is  in  the 
state,  and  a  deed  executed  by  the  owner  of  the 
abutting  shore,  purporting  to  convey  such  soil,  is 
wholly  inoperative.*  But  it  is  held  that  land  un- 
der navigable  water  may  be  held  by  private  owner- 
ship, subject  to  the  public  rights  of  navigation 
and  fishery,  by  title  from  an  express  grant  made 
or  sanctioned  by  the  state  or  the  general  govern- 
ment.^ 

1  Barney  v.  Keokuk,  94  U.  S.  324. 

2  See  Ravenswood  v.  Flemings,  22  W.  Va.  52,  46  Am. 
Kep.  485;  Wood  v.  Fowler,  26  Kan.  682,  40  Am.  Rep. 
830;  Steele  v  Sanchez,  72  Iowa,  65,  2  Am.  St.  Rep.  233; 
Union  Depot  etc.  Co.  v.  Brunswick,  31  Minn.  297,  47  Am. 
Rep.  789;  Miller  v.  Mendenhall,  43  Minn.  95,  19  Am.  St. 
Rep.  219;  Williams  v.  Glover,  06  Ala.  189;  Roberts  v. 
Baumgarten,  110  N.  Y.  380;  People  v.  Jones,  112  N.  Y. 
597;  St.  Louis  etc.  Ry.  Co.  v.  Ramsey,  53  Ark.  314,  22 
Am.  St.  Rep.  195,  holding  tiiat  actual  navigability  is  the 
test  of  a  navigable  stream. 

3  So  held  in  Michigan:  Grand  Rapids  v.  Powers,  89 
Mich.  94.  28  Am.  St.  Rep.  276;  Wisconsin:  Janesville  v. 
Carpenter,  77  Wis.  288,  20  Am.  St.  Rep.  123;  Ohio:  Day 
V.  Railroad  Co.,  44  Ohio  St  406;  Kentucky:  Williams- 
burg Boom  Co.  V.  Smith,  84  Ky.  372;  Illinois:  Buttenuth 
V.  Bridge  Co.,  123  111.  525,  5  Am.  St.  Rep.  545;  Fuller  v. 
Dauphin,  124  111.  542,  7  Am.  St.  Rep.  388. 

4  Fulmer  v.  Williams,  122  Pa.  St.  191,  9  Am.  St.  Rep. 
88.  Compare  Wells  v.  Bailey,  55  Conn.  292,  3  Am.  St. 
Rep.  48;  Cox  v.  Arnold,  129  Mo.  337,  50  Am.  St.  Rep. 
450;  State  v.  Eason,  114  N.  C.  787,  41  Am.  St.  Rep. 
811;  Allen  v.  Weber,  80  Wis.  531,  27  Am.  St.  Rep.  51.. 

6  Lake  Superior  Land  Co.  v.  Emerson,  38  Minn.  406, 
8  Am.  St.  Rep.  679;  Revell  v.  People,  177  111.  468,  69 
Am.  St.  Rep.  257. 

6  Hogg  V.  Beerman,  41  Ohio  St.  81,  52  Am.  Rep.  71; 
and  see  Hedges  v.  West  Shore  R.  R.  Co.,  150  N.  Y.  150, 
55  Am.  St.  Rep.  660. 
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§  4e.    Same — Prior  Appropriation. 

The  common-law  doctrine  of  riparian  rights  is 
held  to  be  inapplicable  to  the  physical  conditions 
of  the  Pacific  coast  states,  and  the  right  to  water 
in  those  states  must  be  determined  by  the  appli- 
cation of  the  principle  of  prior  appropriation. 
This  principle,  briefly  stated,  is,  that  the  first  ap- 
propriator  of  the  water  for  a  useful  purpose  has 
a  prior  right  thereto.*  The  appropriation  of  the 
water  is  not  consummated  until  it  has  been  ac- 
tually applied  to  some  beneficial  purpose  or  useful 
industry.*  And  the  appropriation  is  limited  in 
quantity  and  quality  by  the  uses  for  which  the  ap- 
propriation is  made.*  The  right  of  the  first  ap- 
propriator  is  fixed  by  his  appropriation,  and  when 
others  locate  on  the  stream  or  appropriate  the 
water,  he  cannot  enlarge  his  original  appropria- 
tion, or  make  any  change  in  the  channel  to  their 
injury.'*  But  after  an  appropriation  is  completed, 
there  may  be  a  change  of  the  place  of  use.*^ 
And  a  sale  or  transfer  of  the  whole  or  a  part  of 
the  appropriation  may  then  be  made,  either  in 
connection  with  or  separate  and  apart  from  the 
land,  and  the  purchaser  may  use  it  for  an 
entirely  different  and  distinct  purpose.®  In 
the  state  of  Washington,  the  right  to  appro- 
priate water  applies  only  to  the  public  lands,  and 
cannot  be  exercised  to  the  prejudice  of  the  rights 
of  riparian  proprietors.'^ 

1    Wheeler  v.  Irrigation  Co.,  10  Colo.  582,  3  Am.  St. 
Rep.  603;   Jones   v.     Adams,   19     Nev.   78,  3    Am.    St. 
Boone  Real  Prop.— 2 
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Rep.  788;  Reno  Smelting  Works  t.  Stevenson,  20  Nev. 
269,  19  Am.  St  Rep.  364;  Hammond  v.  Rose,  11  Cola 
524,  7  Am.  St.  Rep.  258;  Stowell  v.  Johnson,  7  Utah, 
215;  Trambley  v.  Luterman,  6  N.  Mex.  15,  25;  Ramelli 
V.  Irish,  96  Cal.  214;  Barrows  v.  Fox,  98  Cal.  63;  Wells 
V.  Kreyenhagen,  117  Cal.  329;  Low  v.  Rizor,  25  Or. 
557;  Simmons  v.  Winters,  21  Or.  35,  28  Am.  St.  Rep.  727; 
Woolman  v.  Garringer,  1  Mont.  535. 

2  Fort  Morgan  Land  Co.  v.  Ditch  Co.,  18  Colo.  1, 
36  Am.  St.  Rep.  259;  Peregoy  v.  McKissick,  79  Cal.  572. 

3  Simmons  v.  Winters,  21  Or.  35,  28  Am.  St.  Rep.  727; 
Nevada  Ditch  Co.  v.  Bennett,  30  Or.  50,  60  Am.  St.  Rep. 
777,  and  note. 

4  Mining  Co.  v.  Hayes,  6  Mont.  31;  Mitchell  v.  Min- 
ing Co.,  75  Cal.  464;  Salina  Creek  Irr.  Co.  v.  Salina  Stock 
Co.,  7  Utah,  456. 

5  Wimer  v.  Simmons,  27  Or.  1,  50  Am.  St.  Rep.  6S5; 
Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59,  60  Am.  St.  Rep. 

777. 

6  Strickler  v.  Colorado  Springs,  16  Colo.  68,  25  Am. 
St.  Rep.  245;  Drake  v.  Earhart,  2  Idaho,  716. 

7  Benton  v.  Johncox,  17  Wash.  277,  61  Am.  St.  Rep. 
912. 

§  4f.    Same— Watercourse — Surface  Water. 

A  watercourse,  as  defined  in  the  law,  means  a 
living  stream  with  definite  hanks  and  channel, 
not  necessarily  running  all  the  time,  but  fed  from 
more  permanent  sources  than  mere  surface 
water.*  And  it  is  only  upon  watercourses  that 
riparian  rights  can  exist.®  Surface  water  caused 
by  the  falling  of  rain  or  the  melting  of  snow,  and 
that  escajjing  from  running  streams,  is  regarded 
as  a  common  enemy,  against  which  an  owner  may 
defend  his  premises,  without  liability  to  an  ad- 
joining owner.*  But  this  doctrine  is  qualified 
by  the  rule  that  every  proprietor  must  so  use 
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his  property  as  not  to  tmneceesarily  and  negli- 
gently injure  his  neighbor.*  And  an  owner  of 
land  cannot  collect  surface  water,  and  lawfully 
discharge  it  injuriously  upon  the  land  of  an- 
other;*^ and  the  latter  may  defend  his  land  against 
it  by  dam  or  embankment.*  When  surface 
waters  reach  and  become  part  of  a  natural  water- 
course, they  lose  their  character  as  surface  waters, 
and  come  under  the  rules  governing  water- 
courses.'^ 

1  Jeffers  v.  Jeflfers,  107  N.  Y.  650;  and  see,  also, 
Hawley  v.  Sheldon,  64  Vt.  401,  33  Am.  St.  Rep.  941; 
Case  V.  Hoffman,  84  Wis.  438,  36  Am.  St.  Rep.  937; 
Chamberlain  v.  Hemingway,  63  Conn.  1,  38  Am.  St.  Rep. 
330;  Tampa  Water  Works  Co.  v.  Cline,  37  Fla.  586,  53 
Am.  St.  Rep.  262;  Hinkle  v.  Avery,  88  Iowa,  47,  45 
Am.  St.  Rep.  224. 

2  Chamberlain  t.  Hemingway,  63  Conn.  1,  38  Am.  St. 
Rep.  330.    See  sec.  4a,  ante. 

3  Missouri  etc.  Ry.  Co.  y.  Keys,  55  Kan.  205,  49  Am. 
St.  Rep.  249;  Cass  v.  Dicks,  14  Wash.  75.  53  Am.  St. 
Rep.  859;  Mailhot  t.  Pugh,  30  La.  Ann.  1359;  Abbott 
V.  R.  R,  Co.,  83  Mo.  271.  53  Am.  Rep.  581;  Mayor  v. 
Sikes,  94  Ga.  30,  47  Am.  St.  Rep.  132. 

4  Beatrice  v.  Leary,  45  Neb.  149,  50  Am.  St.  Rep. 

546. 

5  Kansas  City  etc.  Ry.  Co.  v.  Lackey,  72  Miss.  88 J, 
48  Am.  St.  Rep.  589;  Williamson  v.  Oleson.  91  Iowa, 
290;  Rudel  v.  Los  Angeles  County,  if 8  Cal.  281:  Hughes 
V.  Anderson,  68  Ala.  280,  44  Am.  Rep.  147;  Hicks  v. 
Silliman,  93  III.  255. 

6  Crabtree  v.  Baker,  75  Ala.  91,  51  Am.  Rep.  424. 

7  Gibbs  V.  Williams,  25  Kan.  214,  37  Am.  Rep.  241; 
Swett  V.  Cutts,  50  N.  H.  439,  9  Am.  Rep.  276;  Schaefer 
V.  Marthaler,  34  Minn.  487,  57  Am.  Rep.  73. 

§  4g.    Ice  as  Eealty. 

The  owner  of  the  soil  under  the  water  is  ordi- 
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narily  th-e  sole  and  exclusive  owner  of  the  ice 
formed  upon  such  water.  Nor  is  this  confined 
to  ponds  forming  or  being  entirely  upon  a  per- 
son's premises,  but  his  riparian  ownership  of  the 
bed  of  the  stream  will  carry  with  it  the  right  to 
the  ice  forming  upon  the  surface  of  such  stream, 
as  far  as  his  riparian  right  to  the  soil  extends.^ 
The  right  to  harvest  ice  upon  a  navigable  river 
belongs  to  the  whole  community,  the  enjoyment 
of  which  depends  very  much  upon  first  appro- 
priation, as  one  man's  possession  may  exclude 
others.^  And  so  as  to  the  right  to  cut  and 
harvest  ice  upon  the  great  ponds.'*  By  acquiring 
an  easement  in  the  lands  of  another  for  the  con- 
struction of  its  road,  a  railroad  company  takes  no 
right  to  ice  which  may  form  within  the  bound- 
aries of  its  right  of  way,  and  such  ice  is  the  prop- 
erty of  the  owner  of  the  land."*  The  right  to  cut 
and  remove  ice  may  be  leased  by  the  owners  of 
the  bank  adjoining  the  stream  on  which  it  forms.* 

1  Brooklyn  v.  Smith,  104  III.  429,  44  Am.  Rep.  90; 
Brookville  etc.  Hydraulic  Co.  v.  Butler,  91  Ind.  134, 
46  Am.  Rep.  580;  Stevens  v.  Kelley.  78  Me.  445,  .57 
Am.  Rep.  813;  Bigelow  v.  Shaw,  65  Mich.  341.  8  Am. 
St.  Rep.  902.  The  ice  belongs  to  the  tenant  and  not  the 
landlord,  if  there  is  nothing  in  the  lease  restricting  the 
cise  of  the  property:  Marsh  v.  McNider,  88  Iowa,  154, 
45  Am.  St.  Rep.  240. 

2  Woodman  v.  Pitman,  79  Me.  4S6,  1  Am.  St.  Rep. 
342;  Hickey  v.  Hazard,  3  Mo.  App.  480;  Wood  v.  Fow- 
ler, 26  Kan.  682,  40  Am.  Rep.  330. 

3  Rowell  V.  Doyle,  131  Mass.  474;  People's  Ice  Co. 
V.  Davenport,  149  Mass.  322,  14  Am.  St.  Rep.  425; 
Brastow  v.  Rockport  Ice  Co..  77  Me.  100;  Barrett  ▼. 
Rockport   Ice   Co.,    84  Me.    155. 
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4  Julien  T.  Woodsmall,  82  Ind.  5(^8.  See  Cromie  y. 
Board  of  Trustees,  etc.,  71  Ind.  208,  as  to  ownership  of 
ice  formed  on  waters  of  canal. 

5  Oliver  y.  Olmstead,  112  Mich.  483. 

§  5.    Crops  and  Trees. 

Growing  crops  planted  by  the  owner  of  the  soil 
constitute  a  part  of  the  realty,  and  a  sale  of  the 
land  simply  carries  the  property  of  the  crop  to 
the  purchaser;*  and  this  is  so,  notwithstand- 
ing a  parol  reservation  thereof,  by  the  grantor.^ 
And  one  who  recovers  land  in  an  action  of  eject- 
ment is  entitled  to  the  crops  planted  after  the 
commencement  of  that  action.®  But  crops 
planted  by  a  tenant,  and  growing  upon  a  farm, 
are,  as  between  the  landlord  and  tenant,  personal 
property,  and  the  tenant  has  a  right  to  remove 
them  ;'*  otherwise,  however,  if  he  voluntarily  aban- 
don or  forfeit  possession  of  the  premises  *  An 
annual  crop  planted  by  the  own-er  of  the  soil,  if 
mature,  and  to  be  gathered  immediately,  may  be 
sold  by  him  as  personalty;*  and  the  fact  that  the 
crop  was  still  growing  and  immature  has  been 
held  to  make  no  difference.''  A  tree  is  wholly 
the  property  of  him  upon  whose  land  the  trunk 
stands;®  and  he  is  entitled  to  all  its  fruit,  not- 
withstanding some  of  its  branches  overhang  the 
land  of  another.®  Growing  trees  are  part  and 
parcel  of  the  land  in  which  they  are  rooted,  and 
as  such  are  real  property.*^  They  are  an  inter- 
est in  land,**  and  so  long  as  they  are  annexed  to 
the  land,  and  are  neither  actually  or  in  contem- 
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plation  of  law  severed  therefrom,  they  cannot  be 
sold  or  transferred  by  parol. *^  And  the  same 
rule  is  applied  to  growing  fruit  or  grass,  and  to 
all  other  natural  products  of  the  earth  which 
grow  spontaneously  without  yearly  cultivation.*^ 
A  grant  by  the  owner  of  land  of  all  the  trees 
growing  thereon  to  another  and  his  heirs,  with 
free  liberty  to  cut  and  carry  them  away  at  pleas- 
ure, forever,  conveys  an  estate  of  inheritance  in 
the  trees,  with  a  right  in  the  soil  necessary  for 
their  support  and  growth,  while  the  fee  in  the 
soil  itself  remains  in  the  grantor.*"* 

1  Foote  v.  Colvln,  3  Johns.  222,  3  Am.  Dec.  478; 
Burnside  v.  Weig-htman,  9  Watts,  47;  overruling  Smith 
y.  Johnson,  1  Penr.  &  W.  471,  21  Am.  Dec.  404;  Kit- 
tredge  v.  Woods.  3  N.  H.  503,  14  Am.  Dec.  89(3;  and 
see  Webster  v.  Zielly,  52  Barb.  482;  Smith  v.  Leighton, 
38  Kan.  544,  15  Am.  St.  Rep.  778:  Hayden  v.  Burkemper, 
101  Mo.  644,  20  Am.  St.  Rep.  643;  Bagley  v.  Railway 
Co.,  98  Ga.  626,  58  Am.  St.  Rep.  325. 

2  Austin  T.  Sawyer,  9  Cow.  39;  Wintermute  t.  Light, 
46  Barb.  278.  But  see  Lauchner  v.  Rex,  20  Pa.  St. 
464;  Baker  t.  Jordon,  3  Ohio  St.  438.  In  Ohio,  the 
growing  crops  do  not  pass  to  the  purchaser  at  an  exe- 
cution sale  of  the  land:  Houts  v.  Showalter,  12  Ohio 
St.  124;  Cassilly  t.  Rhodes,  12  Ohio,  88.  But  a  different 
rule  prevails  in  other  states:  See  Bittinger  t.  Baker,  29 
Pa.  St  66,  70  Am.  Dec.  154;  Porche  v.  Bodin,  28  La. 
Ann.  761;  Brittain  v.  McKay,  1  Ired.  265,  35  Am.  Dec 
738;  and  compare  Howell  v.  Schenck.  24  N.  J.  L.  89; 
Sherman  v.  Willett,  42  N.  Y.  146;  Lane  v.  King,  8 
Wend.  584,  24  Am.  Dec.  105;  Crews  v.  Pendleton,  1 
I^igh,  297,  19  Am.  Dec.  750. 

3  McLean  v.  Bovee,  24  Wis.  295,  1  Am.  Rep.  185. 

4  Wintermute  v.  Light,  46  Barb.  278;  Pfanner  v. 
Stunner,  40  How.  Pr.  401;  Stewart  t.  Doughty,  9  Johns. 
112;  Hunt  v.  Watkins,  1  Humph.  498.  Compare  Ladd 
V.  Abel,  18  Conn.  513;  Graves  v.  Weld,  5  Barn.  &  Adol. 
105. 
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5  Debon  v.  Colfax,  10  N.  J.  L.  128;  Bulwer  t.  Bulwer, 
2  Barn.  &  Aid.  470;  Hawkins  v.  Skegg,  10  Humph.  31; 
Gee  V.  Young,  1  Hayw.  17;  Whipple  t.  Foote,  2  Johns. 
418,  3  Am.  Dec.  442;  Pfanner  v.  Sturmmer,  40  How.  Pr. 
401.  Trees  and  shrubs,  in  land  demised  to  be  used  as  a 
nursery  garden,  are  personal  chattels,  as  between  the 
lessor  and  the  lessee  and  his  assigns,  and  may  be  sev- 
ered and  removed:  Miller  v.  Baker,  1  Met.  27;  Whitmarsh 
V.  Walker,  1  Met.  313;  Coombs  v.  Jordon,  3  Bland  Ch. 

^  284,  22  Am.  Dec.  236. 

6  Parker  v.  Stalnland,  11  East,  362;  Evans  t.  Roberts, 
5  Barn.  &  C.  829.  See  sec.  5a,  post. 

7  Jones  v.  Flint,  10  Ad.  &  E.  753;  Carrington  t. 
Hoots,  2  Mees.  A  W.  248;  Austin  v..  Sawyer,  9  Cow.  42; 
Craddock  v.  Riddlesburger,  2  Dana,  206.  But  see  Emer- 
son V.   Heelis,  2  Taunt.  38. 

8  Holder  v.  Coates,  1  Moody  &  M.  112,  22  Eng.  Com. 
L.  264;  Dubois  v.  Beaver,  25  N.  Y.  123,  82  Am.  Dec. 
326;  Lyman  v.  Hale,  11  Conn.  177,  27  Am.  Dec.  728;  and 
see  Griffin  v.  Bixby,  12  N.  H.  454,  37  Am.  Dec.  225. 

9  Hoffman  v.  Armstrong,  46  Barb.  337,  48  N.  Y.  201, 
8  Am.  Rep.  537. 

10  Jones  v.  Flint,  10  Ad.  &  E.  753;  Green  v.  Arm- 
strong, 1  Denio,  550;  Bank  of  Lansingburgh  v.  Crary, 
1  Barb.  542;  Vorebeck  v.  Roe,  50  Barb.  302. 

11  Warren  v,  Leland,  2  Barb.  613;  Wright  v.  Bar- 
rett, 13  Pick.  44;  and  see  Brackett  y.  Goddard,  54  Me. 
309. 

12  Warren  v.  Leland,  2  Barb.  613;  McGregor  v. 
Brown,  10  N.  Y.  114.  But  compare  Claflin  v.  Carpenter, 
4  Met.  580,  38  Am.  Dec.  381;  Olmstead  v.  Niles,  7  N. 
K.  522;  Smith  v.  Surman,  9  Barn.  A  C.  561.  In  New 
York,  a  conveyance  of  growing  trees,  though  not  re- 
corded, is  valid  against  a  subsequent  purchaser  with- 
out notice:  Warren  t.  Leland,  2  Barb.  613.  But  com- 
pare Goodyear  v.  Vosburgh,  39  How.  Pr.  377. 

13  Green  t.  Armstrong,  1  Denio,  550;  Bank  of  Lans- 
ingburgh V.  Crary,  1  Barb.  542;  Bennett  v.  Scutt,  18 
Barb.  347;  Jones  v.  Flint,  10  Ad.  A  E.  753;  Teal  v. 
Auty,  2  Brod.  A  B.  99;  Sparrow  v.  Pond,  49  Minn.  412, 
32  Am.  St.  Rep.  571.  See  Williamson  v.  Steele,  3  Lea, 
527,  31  Am.  Rep.  652;  Moore  v.  Byrum,  10  S.  C.  452, 
30  Am.  Rep.  58;  Purner  v.  Piercy,  40  Md.  212,  17  Am. 
Rep.  591. 
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14  Knotts  T.  Hydrick,  12  Rich.  314;  Clap  v.  Draper,  4 
Mass.  266,  3  Am.  Dec.  215;  and  see  White  t.  Foster, 
102  Mass.  375;  Delaney  v.  Root,  99  Mass.  546,  97  Am. 
Dec.  52. 

§  5a.    Same — Continned. 

As  regards  the  riQe  that  a  conveyance  of  land, 
either  hy  voluntary  deed  or  judicial  sale,  with- 
out reservation,  carries  all  growing  crops  with 
the  title  to  the  land,  a  distinction  has  been  made 
between  crops  which  are  immature  and  have  not 
ceased  to  draw  nutriment  from  the  soil  at  the 
time  of  sale,  and  crops  that  are  ripe  and  ready  for 
harvest.  It  is  held  that  the  rule  has  no  applica- 
tion to  the  latter;  that  when  the  crops  mature 
they  can  no  longer  be  regarded  as  a  pari;  of  the 
realty,  and  hence  do  not  pass  to  a  purchaser  of 
the  land.*  It  is  accordingly  ruled  that,  as  be- 
tween a  purchaser  of  land  at  a  foreclosure  sale 
and  the  mortgagor's  tenant,  crops  planted  by  the 
latter  and  matured  when  the  deed  is  executed 
do  not  pass  by  the  sale.*  It  is  further  held  that 
when  land  is  sold  on  execution,  and  the  judgment 
defendant  is  suffered  to  remain  in  possession  and 
to  grow  crops  on  the  land,  neither  the  purchaser 
nor  the  vendee  of  his  title  may  enter  and  remove 
any  portion  of  the  crops  so  grown.*  Crops  raised 
on  land  by  the  labor  of  one  in  adverse  possession 
under  a  claim  of  right  belong  to  him,  and  are 
not  the  property  of  the  rightful  owner  of  the 
soil.*  A  purchaser  of  land  at  an  administrator's 
sale  acquires  no  title  to  growing   crops   planted 
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by  the  heirs  of  the  decedent  or  their  tenants 
after  the  decedent^s  death,  although  it  is  an- 
nounced hj  the  administrator  that  the  crops  are 
not  reserved .•  Growing  grass  partakes  of  the 
nature  of  realty,  and  does  not  go  to  the  executor 
or  administrator,  but  follows  the  land,  and  be- 
longs to  the  heir  or  devisee;*  and  is  not  subject 
to  attachment  or  execution.''  The  same  is  true 
as  to  the  fruits  of  trees  and  perennial  roots, 
generally.  Thus,  blackberries  growing  on  bushes 
are  not  subject  to  execution  as  personal  prop- 
erty, although  a  statute  of  the  state  authorizes 
the  levy  of  the  writ  upon  imharvested  crops.® 
But  growing  crops,  when  f  ructus  industriales,  are 
personal  property,  and  as  such  are  subject  to  exe- 
cution.® Growing  grasses,  whether  wild  or  cul- 
tivated, being  a  part  of  the  land,  require  an 
agreement  in  writing  for  their  sale  and  severance 
from  the  land.**  Whether  growing  trees  are 
such  a  part  of  the  realty  that  the  title  to,  or  in- 
terest in,  the  same  can  be  conveyed  or  transferred 
only  by  a  written  instrument  is  a  question  upon 
which  there  is  a  conflict  of  authority.  The 
weight  of  authority  would,  however,  seem  to 
favor  the  rule  that  a  contract  for  the  sale  of  such 
trees  is  one  for  the  sale  of  an  interest  in  land, 
and  so  within  the  statute  of  frauds.**  A  tree 
standing  directly  upon  the  line  between  adjoin- 
ing owners,  so  that  the  line  passes  through  it,  is 
the  common  property  of  both.^^ 
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1  Caldwell  v.  Alsop,  48  Kan.  571;  Goodwin  v.  Smith, 
49  Kan.  351,  33  Am.  St.  Rep.  373;  First  Nat.  Bank 
V.  Beegle,  52  Kan.  709,  39  Am.  St.  Rep.  365. 

2  Hecht  V.  Dettman,  56  Iowa,  679,  41  Am.  Rep.  131; 
so,  to  same  effect,  Willis  v.  Moore,  59  Tex.  628,  46  Am. 
Rep.  284;  Foss  v.  Marr,  40  Neb.  559;  Reily  v.  Carter, 
76  Miss.  798,  65  Am.  St.  Rep.  621. 

3  Potter  V.  Lambie,  142  Pa.  St.  535;  and  to  same  ef- 
fect, Monday  v.  O'Neil,  44  Neb.  724,  48  Am.  St.  Rep. 
760;  KUlebrew  v.  Hines,  104  N.  C.  182,  17  Am.  St.  Rep. 
672.     See  Gardner  v.  Lanford,  86  Ala.  508. 

4  Fauicon  v.  Johnston,  102  N.  C.  264,  11  Am.  St.  Rep. 
737;  Martin  v.  Thompson,  62  Cal.  618,  45  Am.  Rep.  663; 
Johnston  v.  Fish,  105  Cal.  420,  45  Am.  St  Rep.  53. 

5  Barrett  v.  Choen,  119  Ind.  56,  12  Am.  St.  Rep.  363. 

6  Matter  of  Chamberlain,  140  N.  Y.  390,  37  Am.  St. 
Rep.   568. 

7  Rogers  v.  Elliott,  59  N.  H.  201,  47  Am.  Rep,  192. 

8  Sparrow  v.  Pond,  49  Minn.  412,  32  Am.  St.  Rep. 
571. 

9  Edwards  v.  Thompson,  85  Tenn.  720,  4  Am.  St. 
Rep.  807. 

10  Smith  V.  L^ighton,  38  Kan.  544,  5  Am.  St.  Rep. 

778. 

11  As  maintaining  that  such  a  contract  must  be  in 
writing,  see  Magnetic  Ore  Co.  v.  Lumber  Co.,  104  Ala. 
465,  53  Am.  St.  Rep.  73;  Mee  v.  Benedict,  98  Mich. 
260,  39  Am.  St.  Rep.  543;  Hirth  v.  Graham.  50  Ohio  St. 
57,  40  Am.  St.  Rep.  641;  McKenzie  t.  Shows,  70  Miss. 
388,  35  Am.  St.  Rep.  654;  Owens  v.  Lewis,  46  Ind.  488, 
15  Am.  Rep.  295;  Slocum  v.  Seymour,  36  N.  J.  L.  138, 
13  Am.  Rep.  432;  Bowers  v.  Bowers,  95  Pa.  St.  477; 
Lillie  V.  Dunbar,  62  Wis.  198.  Compare  Jenlcins  t. 
Lykes,  19  Fla.  148,  45  Am.  Rep.  19;  Fish  v.  Capwell, 
18  R.  L  667,  49  Am.  St.  Rep.  807;  and  see  sec.  5,  ante. 

12  Quillen  v.  Betts,  1  Pennewill  (Del.)  53,  39  Atl.  Rep. 
595. 

§  6.    Uines  and  Minerals. 

Land,  in  its  legal  signification,  extends  down- 
ward as  well  as  upward,  and  includes  whatever 
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is  in  a  direct  line  between  the  surface  and  the 
center  of  the  earth,  such  as  mines  of  metals, 
coals,  and  all  other  fossils,  which  belong  to  the 
owner  of  the  surface.*  Prima  facie,  such  owner 
is  entitled  to  all  the  minerals  and  strata  of  coal, 
ore,  etc.,  as  a  part  of  the  fee  and  inheritance, 
and  they  will  all  pass  by  descent  or  by  convey- 
ance, without  special  designation.*  But  the 
owner  of  the  fee  may  grant  all  the  ores  and  min- 
erals, and  still  remain  genial  owner  of  the  land;* 
or  he  may  grant  the  land,  and  except  and  reserve 
the  mines  to  himself  and  his  heirs.'*  But  when 
so  severed,  mines  are  still  regarded  as  real  estate, 
and  the  general  laws  regarding  real  estate  will 
apply  to  them.'  They  are  capable  of  being  held, 
conveyed,  and  transmitted  by  will  or  inheritance, 
and  of  being  a  separate  estate,  carved  out  of  the 
fee.®  When  the  owner  of  the  whole  fee  grants 
the  minerals,  reserving  the  surface,  his  grantee 
is  entitled  only  to  so  much  of  the  minerals  as  he 
can  get  without  injury  to  the  surface.'^  The 
mineral  strata  must  be  so  occupied  and  used  as 
not  to  devest  or  interfere  with  a  reasonable  and 
proper  support  of  the  surface  lands.®  And  the 
surface  owner  may  not  impose  additional  burdens, 
by  artificial  structures  erected  thereon,  to  be  sup- 
ported by  the  mine  owner.®  It  was  said  that 
the  term  "minerals"  in  a  conveyance  of  land,  re- 
serving all  ''mines  and  minerals,"  etc.,  is  to  be 
taken    in    its    popular    signification.*®    But  the 
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term  was  held  to  include  *^china  clay."**  And 
anything  except  the  mere  surface,  which  is  used 
for  agricultural  purposes,  and  which  is  useful 
for  any  purpose  whatever,  whether  gravel,  mar- 
ble, fire-clay,  or  the  like,  is  held  to  be  included 
within  the  word  "mineral,"  when  there  is  a  reser- 
vation of  the  mines  and  minerals  from  a  grant 
of  land.*^  Stones  cut  from  quarries  are  "min- 
erals," within  the  meaning  of  the  terms  "coals  or 
minerals,"  in  an  act  of  parliament.*^  In  England, 
mines  of  gold  and  silver,  by  the  royal  prerogative, 
belong  to  the  crown,  though  found  in  the  land 
of  an  individual  proprietor.*"*  So  the  statutes 
of  N'ew  York  reserve  to  the  state  all  gold  and  sil- 
ver mines,  permitting  the  discoverers  of  such 
mines  to  enjoy  their  produce  for  twenty-one 
years  only;***  and  the  right  is  extended  to  all 
mines  of  other  metals  found  in  lands  of  persons 
not  citizens  of  the  United  States;*^  and,  also,  to 
all  mines  of  other  metals  on  lands  of  citizens  of 
the  United  States,  the  ore  of  which  contains 
less  than  two-thirds  in  value  of  copper,  tin,  iron, 
or  lead.*'^  It  was  formerly  held  in  California 
that  the  state  was  sole  owner,  by  virtue  of  its 
sovereignty,  of  all  the  gold  and  silver  mines  on 
public  lands  within  its  limits,  to  the  exclusion  of 
the  United  States.*^  But  this  doctrine  has  been 
overruled,**^  and  it  may  be  regarded  as  now  set- 
tled that  the  ownership  of  such  mines  is  incident 
to  the  ownership  of   the  soil,  and   that  they  do 
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not  belong  to  the  government  as  an  incident  of 
sovereignty.*®  They  pass  by  a  grant  of  the 
land,  unless  expressly  reserved  in  the  grant;** 
and  this  applies  to  the  ease  of  patentees  claiming 
under  the  United  States,  in  respect  to  lands  be- 
longing to  the  United  States  within  the  limits 
of  California  .** 

1  2  Blackstonc's  Commentaries,- 18;  and  see  Townley 
T.  Gibson,  2  Term  Rep.  705;  Grey  t.  Northumberland, 
17  Ves.  282;  Bourne  v.  Taylor,  10  East,  205.  Petroleum 
is  a  species  of  mineral:  Kier  v.  Peterson,  41  Pa.  St.  362. 

2  Adams  v.  Briggs  Iron  Co.,  7  Cush.  361;  Caldwell  v. 
Fulton,  31  Pa.  St.  475,  72  Am.  Dec.  760. 

3  Adams  v.  Briggs  Iron  Co.,  7  Cush.  361;  Stewart 
V.  Chadwick,  8  Clarke,  463;  Green  v.  Putnam,  8  Cush. 
21;  Stoughton  t.  Lee,  1  Taunt.  402;  Harris  v.  Ryding, 
5  Mees.  &  W.  60;  Canfield  v.  Ford,  28  Barb.  336;  Lee 
V.  Bumgardner,  86  Va.  317;  Scranton  v.  Phillips,  91 
Pa.  St.  16;  Delaware  etc.  R.  R.  Co.  v.  Sanderson,  109 
Pa.  St.  583,  58  Am.  Rep.  743;  Plummer  t.  Coal  etc. 
Co.,  160  Pa.  St.  483. 

4  Adams  t.  Briggs  Iron  Co.,  7  Cush.  361. 

5  Billings  v.  Tayor,  10  Pick.  460,  20  Am.  Dec.  533; 
Neel  V.  Neel,  19  Pa.  St.  324;  Ball  v.  Confidence  etc. 
Min.  Co.,  3  Nev.  531,  93  Am.  Dec.  419;  Trustees  etc. 
V.  Hawes,  6  Bush,  232;  Riddle  v.  Driver,  12  Ala.  590. 

6  Adams  t.  Briggs  Iron  Co.,  7  Cush.  361;  Caldwell 
V.  Fulton,  31  Pa.  St.  475.  See  Merritt  v.  Judd,  14  Cal. 
59. 

7  Coleman  t.  Chadwick,  80  Pa.  St.  81,  21  Am.  Rep. 
93;  Jones  v.  Wagner,  66  Pa.  St.  429,  5  Am.  Rep.  385; 
Homer  v.  Watson,  79  Pa.  St.  242,  21  Am.  Rep.  55;  Mar- 
vin V.  Brewster  Iron  Min.  Co.,  55  N.  Y.  538,  14  Am. 
Rep.  322;  Yandes  v.  Wright,  66  Ind.  319,  32  Am.  Rep. 
109;  Wakefield  v.  Duke  of  Buccleuch,  L.  R.  4  Eq.  Cas. 
613. 

8  Ryckman  v.  Gillis,  57  N.  Y.  68,  15  Am.  Rep.  464; 
Smart  v.  Morton,  5  El.  &  B.  30;  Wilms  v.  Jess,  94  111. 
464,  34 'Am.  Rep.  242. 

Boone  Real  Prop.— 3 
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9  Grubb  t.  Bayard,  2  Wall.  Jr.  81;  Humphris  v.  Brog- 
^en,  12  Ad.  &  E.,  N.  S.,  739;  Zinc  Co.  v.  Franklinite  Co., 
13  N.  J.  Eq.  322;  Wilkinson  v.  Proud,  11  Mees.  &  W. 
"S3.  Compare  Wilms  y.  Jess,  94  111.  464,  34  Am.  Rep. 
242. 

10  Gibson  v.  Tyson,  5  Watts,  34.  So  in  Dunham  v. 
Kirkpatrick,  101  Pa.  St.  36,  47  Am.  Rep.  696,  holding 
that  a  reservation  in  a  deed  of  ''all  minerals*'  did  not 
.include  petroleum  oil.     Compare  Dark  v.  Johnson,  55 

Pa.  St  164,  93  Am.  Dec.  732. 

11  Hext  V.  Gill,  L.  R.  7  Ch.  App.  699;  3  Eng.  Rep.  574. 

12  Midland  Ry.  Co.  v.  Checkley,  L.  R.  4  Eq.  19.  Com- 
[)are  Allaway  v.  Wagstaff,  4  Hurl.  &  N.  307;  Rosse  v. 
Wainman,  14  Mees.  &  W.  859;  Emery  t.  Owings,  6  Gill, 
191;  Hartwell  v.  Camman,  10  N.  J.  Eq.  128. 

13  Micklethwait  v.  Winter,  5  Eng.  L.  &  E^.  526. 

14  Queen  v.  Northumberland,  1  Plow.  310,  336;  1 
Blackstone*s  Commentaries,  294,  295;  Lyddel  y.  Weston, 

:2  Atk.  19. 

15  1  Rey.  Stats.,  sees.  1,  4,  p.  281. 

16  1  Rev.  Stats.,  sec.  1,  p.  281. 

17  1  Rev.  Stats.,  sec.  1,  p.  281;  and  see  3  Kent's  Com- 
mentaries, 378. 

18  Hicks  V.  Bell,  3  Cal.  219;  and  see  Stoakes  t.  Bar- 
rett, 5  Cal.  36. 

19  In  Moore  v.  Smaw,  17  Cal.  199,  79  Am.  Dec.  123. 

20  Ah  Hee  v.  Crippen,  19  Cal.  491.  See,  also.  United 
States  V.  Parrott,  1  McAU.  271;  United  States  v.  Cas- 
lillero,  2  Black,  17;  Fremont  v.  United  States,  17  How. 
542:  Mining  Co.  v.  Boggs,  14  Cal.  279.  Under  the  laws 
of  California,  permission  is  given  to  all  persons  to  work 
the  mines  upon  public  lands,  notwithstanding  they  may 
be  in  the  possession  and  enjoyment  of  another  for  agri- 
cultural purposes  merely:  Stoakes  v.  Barrett,  5  Cal.  36; 
Rogers  v.  Soggs,  22  Cal.  444. 

21  Moore  v.  Smaw,  17  Cal.  199,  79  Am.  Dec.  123. 
A  gold  mine  is  real  estate,  and  can  be  transferred  only 
by  an  instrument  in  writing:  Melton  v.  Lambard,  51  Cal. 
258;  Garthe  v.  Hart,  73  Cal.  541. 

22  Moore  v.  Smaw,  17  Cal.  199,  79  Am.  Dec.  123; 
.Poggs  V.  Merced  Co.,   14  Cal.  375. 


27  NATUBE   OF  BEAL  PBOPEBTY.  8   6a- 

§  6a.    Same — Continued. 

Water,  natural  gas,  and  petroleum  oil  have  been 
classified  as  minerals  ferae  naturae.  Unl  ike- 
other  minerals,  they  have  the  power  and  the  ten- 
dency to  escape  without  the  volition  of  the  owner. 
They  belong  to  the  owner  of  the  land,  and  are 
part  of  it,  so  long  as  they  are  on  or  in  it,  and 
are  subject  to  his  control;  but,  when  they  escape, 
and  go  into  other  land,  or  come  under  another's 
control,  the  title  of  the  former  owner  is  gone.* 
Petroleum  oil,  in  its  place  in  the  land,  is  a  part 
of  the  land  itself,  just  as  coal,  timber,  and  iron;*" 
and  lands  from  which  it  is  obtained  may,  with 
propriety,  be  called  mining  lands.^  It  forms 
part  of  some  tract  of  land,  until  it  reaches  a  well 
and  is  raised  to  the  surface,  and  it  then  becomes 
the  personal  property  of  the  person  into  whose 
soil  it  comes  and  who  raises  it  to  the  surface."* 
What  has  been  said  of  petroleum  oil  likewise  ap- 
plies to  natural  gas.* 

1  Westmoreland  etc.  Gas  Co.  v.  De  Witt,  130  Pa.  St.. 
235,  249;  Brown  v.  Vandegrift.  80  Pa.  St.  147. 

2  WilUamson  v.  Jones,  39  W.  Va.  231;  Bettman  ▼. 
Harness,  42  W.  Va.  433;  Williamson  v.  Jones,  43  W. 
Va.  562,  64  Am.  St.  Rep.  891;  Marshall  v.  Mellon,  17» 
Pa.  St.  371,  57  Am.  St.  Rep.  601. 

3  Gill  V.  Westson,  110  Pa.  St.  305. 

4  Kelly  v.  Ohio  Oil  Co.,  57  Ohio  St.  317,  63  Am.  St. 
Rep.  721. 

5  See  Hague  v.  Wheeler,  157  Pa.  St.  324,  37  Am.  St. 
Rep.  736;  People's  Gas  Co.  v.  Tyner,  131  Ind.  277,  3L 
Am.  St.  Rep.  433;  Westmoreland  etc.  Gas  Co.  t.  Do  Witt, 
130  Pa.  St.  235. 
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§  7.    Houses  and  Buildings. 

The  term  ^land"  legally  includes  all  houses 
and  huildings  standing  thereon.*  Such  build- 
ings are  prima  facie  part  of  the  realty;*  and  if 
they  be  erected  upon  the  land  of  one  person  by 
another  person,  without  any  authority  or  agree- 
ment in  respect  thereto,  they  become  a  part  of 
the  realty,  and  pass  with  a  conveyance  of  the 
land.*  So,  if  one  man  builds  a  house  on  his  own 
land  with  the  materials  of  another,  the  properi;y 
in  the  land  vests  the  property  in  the  building, 
and  the  owner  of  the  land  would  only  be  obliged 
to  answer  to  the  ownier  of  the  materials  for  the 
value  of  them."*  But  buildings  erected  by  one 
person  upon  the  land  of  another  with  the  lat- 
ter^s  consent,  express  or  implied,  are  the  properi;y 
of  the  former,^  who  may  maintain  trover  for 
them  against  the  owner  of  the  land.®  Buildings 
situated  on  leased  lands,  and  belonging  to  the 
lessee,  are  taxable  as  real  property,  under  a  stat- 
ute providing  that,  for  the  purposes  of  taxation, 
the  term  "real  property  and  lands,^'  wherever 
used  in  the  act,  "shall  be  held  to  mean  and  in- 
clude not  only  the  land  itself,  ....  but  also  all 
buildings,  structures  and  improvements,  and 
other  fixtures  of  whatever  kind  thereon."'^ 

1  Coke  on  Littleton.  4a;  2  Blackstone's  Coramentaries, 
17;  Coombs  v.  Jordon,  2  Bland  Ch.  284,  22  Am.  Dec. 
236;  Sudbury  v.  Jones,  8  Gush.  189.  One  may  have  an 
estate  in  a  single  chamber  in  a  dwelling-house:  Lorinsr 
V.  Bacon,  4  Mass.  576;  Doe  v.  Burt.  1  Term  Rep.  701; 
and  may  maintain  ejectment  therefor:  Otis  v.  Smith,  d 
Pick.  293. 
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2  See  Mott  v.  Palmer,  1  N.  Y.  564;  Ford  v.  Cobb,  20 
N.  Y.  344;  Reid  v.  Kirk,  12  Rich,  54;  Huebschmann  t. 
McHenry,  29  Wig.  655;  Lipsky  y.  Borgmann,  52  Wis. 
256,  38  Am.  Rep.  735. 

3  Washburn  v.  Sproat,  16  Mass.  449;  West  t.  Stew- 
art, 7  Pa.  St.  122;  Cooper  v.  Adams,  6  Cush.  87;  Le- 
land  V.  Gassett,  17  Vt.  403;  Ritchmeyer  t.  Morss,  5 
Abb.  Pr.,  N.  S.,  44;  4  Abb.  Ct.  App.  55;  3  Keyes,  349; 
Bonney  v.  Foss,  62  Me.  248;  Chicago  etc.  R.  R.  Co.  ▼. 
Goodwin.  Ill  111.  273,  53  Am.  Rep.  622.  The  word 
"house,"  in  the  common  and  ordinary  accentance  of  the 
t^rm,  and  also  in  its  legal  signification,  embraces  eyery- 
thing  appurtenant  and  accessory  to  the  main  building: 
Workman  v.  Insurance  Co.,  2  La.  507,  22  Am.  Dec.  141. 
See  People  v.  Stickman,  34  Cal.  242;  State  v.  Garity,  46 
N.  H.  61,  41  Am.  Dec.  716^  McMillan  v.  Solomon,  42  Ala. 
356,  94  Am.  Dec.  654;  Edwards  t.  Derrickson,  28  N.  J. 
L.  39. 

4  Peirce  ▼.  Goddard,  22  Pick.  559,  38  Am.  Dec.  764; 
2  Kent's  Commentaries,  360.  Compare  Bet  Is  t.  Liee,  5 
Johns.  348. 

5  Dame  v.  Dame,  38  N.  H.  429,  75  Am.  Dec.  195; 
Sudbury  v.  Jones,  8  Cush.  184;  Harris  t.  Gillingham, 
6  N.  H.  9,  23  Am.  Dec.  701;  Hartwell  v.  Kelly,  117  Mass. 
235;  Curtis  v.  Hoyt,  19  Conn.  154,  48  Am.  Dec.  149; 
Pope  V.  Shinkle,  45  N.  J.  L.  39.  Compare  Newhoff  v. 
Mayo,  48  N.  J.  Eq.  619,  27  Am.  St  Rep.  455. 

6  Osgood  V.  Howard,  6  Me.  452,  20  Am.  Dec.  322. 
And  see  Central  etc.  R.  R.  Co.  v.  Fritz,  20  Kan.  430,  27 
Am.  Rep.  175.  One  in  possession  of  land  bona  fide  as 
his  own  may  remove  buildings  therefrom  erected  by 
him,  without  incurring  liability  to  the  true  owner  of  the 
land:  Wickliffe  ▼.  Clay,  1  Dana,  591.  Compare  Freeman 
T.  Headley,  33  N.  J.  L.  523. 

7  Union  Compress  Co.  v.  State,  64  Ark.  136,  citing  as 
authority  People  v.  Assessors,  etc.,  46  N.  Y.  46,  con- 
struing a  similar  statute.  So,  to  same  effect,  People  r. 
Commissioners,  etc.,  82  N.  Y.  459;  People  t.  Commission- 
ers, etc.,  101  N.  Y.  322. 

§  8.    Pews  in  Churches. 

In  England,  the  right  to  a  pew  in  a  church  is 
a  franchise,  which   can   only   exist  hy  a  faculty 
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granted,  or  by  prescription.*  The  freehold  of 
the  church  is  in  the  parson  for  the  time  being, 
«nd  the  right  in  a  pew  is  a  mere  easement  for 
special  purposes.*  In  this  country,  in  the  ab- 
sence of  any  statute  provisions  regulating  this 
description  of  property,  pews  in  churches  are 
usually  considered  as  real  estate.^  And  the  sale 
of  a  pew  in  a  church  is  the  sale  of  an  interest  in 
real  estate.*  A  pew  owner  has  an  exclusive  right 
to  occupy  his  pew,  and  may  maintain  an  action 
against  a  trespasser  or  any  person  who  infringes 
upon  his  rights.*^  But  he  does  not  own  the  soil 
over  which  the  pew  is  built,  nor  th«e  space  abov^ 
it  *  And  the  property  in  a  pew  is  necessarily 
subject  to  the  right  in  the  parish,  etc.,  to  remove 
the  church  building,  or  to  make  such  alterations 
therein  as  the  good  of  the  society  may  require.'' 
But,  if  a  pew  is  destroyed  for  convenience  only, 
or  if  the  trustees  have  been  guilty  of  a  wanton 
and  malicious  abuse  of  their  power  in  destroying 
it,  the  owner  may  recover  damages.® 

1  2  Blackstone's  Ck>nimentarie8,  428;  Pettman  ▼. 
Brid^er,  1  Phillim.  816;  Jarratt  v.  Steele,  3  Phillim.  167; 
Griffin  v.  Dighson,  5  Best  &  S.  93;  Bryan  v.  Whistler, 
8  13arn.  &  C.  288;  Crisp  v.  Martin,  L.  R.  2  P.  D.  15; 
19  Eng.  Rep.  553. 

2  See  Pettman  v.  Bridger,  1  Phillim.  316;  Reynolds  ▼. 
Monkton,  2  Car.  &  K.  385;  WooUcombe  v.  Ouldridge,  3 
Add.  1;  Daniel  v.  Wood,  1  Pick.  102,  11  Am.  Dec.  151; 
l.ivingston  v.  Trinity  Church,  45  N.  J.  L.  230,  233. 

3  Cox  v.  Baker,  17  Mass.  438,  9  Am.  Dec.  159;  Baptist 
Church  V.  Bigelow,  16  Wend.  28;  True  v.  Merrill,  28 
Vt.  672;  Presbyterian  Church  v.  Andruss,  1  N.  J.  L.  325. 

4  Vielie  v.  Osgood,  8  Barb.  130;  and  see  Brumfield  v. 
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Carson,  33  Ind.  94,  5  Am.  Rep.  184;  LiTingilon  t.  Trio- 
ity  Church,  45  N.  J.  L.  230,  233. 

5  Woodworth  v.  Payne,  74  N.  Y.  196.  30  Am.  Rep. 
296;  Kellofrg  ▼.  Dickinson,  18  Vt  266;  Howe  t.  Steyens, 
47  Vt.  262;  Gay  y.  Baker,  17  Mass.  435,  9  Am.  Dec. 
159. 

6  Gay  r.  Baker,  17  Mass.  435,  9  Am.  Dec.  159.  Pew 
owners  hare  simply  an  easement  in  the  freehold:  Pro* 
prietors  etc.  v.  Rowell,  66  Me.  400. 

7  Daniel  v.  Wood,  1  Pick.  102,  11  Am.  Dec.  151; 
Lohier  t.  Trinity  etc.,  109  Mass.  1;  Voorheet  t.  Pres- 
byterian Church,  8  Barb.  135;  Kincald's  Appeal,  66  Pa. 
St.  411,  5  Am.  Rep.  377;  Solomon  t.  Congregation  etc., 
49  How.  Pr.  268;  KeUogg  t.  Dickinson,  18  Vt.  266; 
White  Y.  Trustees  etc.,  3  Lans.  484.  See  Craig  y.  First 
Presby.  Church,  88  Pa.  St.  42,  32  Am.  Rep.  417. 

8  Voorhees  y.  Presbyterian  Church,  8  Barb.  135:  and 
see  Howe  y.  Steyens,  47  Vt.  262. 

§  8a.    Pixture — ^Dcflnition. 

By  the  term  "fixture/^  in  its  legal  sense,  is 
meant  something  so  attached  to  the  realty  as  to 
become,  for  the  time  being,  a  part  of  the  free- 
hold, as  contradistinguished  from  a  mere  chattel.* 
Fixtures  are  the  dividing  line  between  real  and 
personal  property,  and  it  has  been  truly  said  that 
the  decisions  of  the  courts  on  the  question  of 
fixtures  are  apparently  as  diverse  as  the  peculiar- 
ities of  the  facts  in  the  different  cases  that  are 
decided.* 

1  Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St.  Rep.  467. 
Other  definitions  of  the  term:  See  Insurance- Co.  y.  Cald- 
well, 95  Ala.  00;  Goodin  t.  laierdsTille  Hall  Assn..  5 
Mo.  App.  293;  Rogers  y.  Gilinger,  30  Pa.  St.  185,  72  Am. 
Dec.  694;  Pickerell  y.  Carson,  8  Iowa,  551. 

2  Holt,  C,  in  Atchison  etc.  R.  R.  Co.  y.  Morgan,  42 
Kan.  23,  16  Am.  St.  Rep.  471.  See,  also.  Rogers  y.  Mann- 
facturing  Co.,  81  Ala.  483,  60  Am.  Rep.  171. 
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§  9.    Same — Instances. 

The  law  relative  to  fixtures  has  its  foundation  in 
the  principle  that  certain  things  personal  in  their 
nature,  when  fitted  and  prepared  to  be  used  with 
real  estate,  and  necessary  for  its  beneficial  use, 
become  a  part  of  the  realty;*  and  if  on  the  prem- 
ises at  the  time  of  the  conveyance,  pass  by  a  deed 
of  such  realty.^    Thus,  generally  speaking,  every- 
thing put  into  and  forming  part  of  a  building,* 
or  machinery  for  manufacturing  purposes,*  and 
essential  to  the  manufactory,  is  part  of  the  free- 
hold.*^   A   sawmill    and    its   appointments   are 
prima  facie  part  of  the  realty,  and  should  be  so 
treated,  if  no  agreement,  understanding,  or  in- 
tent is  shown   to    change   their  character  *     So 
the   engines,  utensils,   and   implements,  whether 
fixed  or  loose,  employed  in  the  working  of  a  mine, 
are  deemed  a  part  of  the  realty.'^    Physical  an- 
nexation to  the  realty  is  not  necessary  to  convert 
a  chattel  into  a  fixture.®    If  the  article,  whether 
fast  or  loose,  be  indispensable  in  carrying  on  the 
specific  business,  it  becomes  a  part  of  the  realty.^ 
And  an  article  not  made  expressly  for  use  in  the 
building  in  which  it  is  placed,  but  which  is  capa- 
ble of  beneficial  use  if  removed  or  set  up  in  some 
other  building,  is  personalty  or  realty,  according 
to  the  intent   or  understanding  fairly  deducible 
from  the  circumstances.^^    And,  in  general,  the 
question  of  fixture  depends  on  the  nature  and 
character  of  the  act  by  which  the  structure  is  put 
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in  place,  the  policy  of  the  law  connected  with 
its  purpose,  and  the  intentions  of  those  concerned 
in  the  act.**  The  character  of  the  physical  at- 
tachment, whether  slight  or  otherwise,  and  the 
use,  are  mainly  important  in  determining  the  in- 
tention of  the  party  making  the  annexation.** 
The  right  to  retain  property  as  annexed  to  the 
soil  is  strongly  construed  in  favor  of  the  heir  of 
the  party  making  the  annexation,  as  against  the 
executor,''*  and  in  favor  of  the  vendee,  as  against 
the  vendor.**  And  the  right  to  remove  fixtures 
is  most  liberally  construed  in  favor  of  the  tenant, 
as  against  the  landlord.**^  Whatever  a  tenant 
affixes  to  leased  premises  may,  as  a  general  rule, 
be  removed  by  him  during  the  term,  provided 
the  removal  may  be  made  without  material  in- 
jury to  the  freehold,**  And  it  is  held  that  erec- 
tions made  by  a  tenant  are  not  within  a  subse- 
quent mortgage  of  the  premises,  although  he 
neglects  to  remove  them  during  the  term,  and 
accepts  a  renewal  of  the  lease  from  a  new  land- 
lord.*'' Gas  fixtures  in  a  house,  though  at- 
tached by  screws  to  pipes,  are  generally  held  to 
be  mere  chattels.*®  But  in  a  suit  between  a 
mortgagee  of  the  chattels  on  certain  premises, 
and  a  subsequent  mortgagee  of  the  realty  on 
which  the  chattels  were  situated,  the  gas  burners 
were  held  to  be  fixtures.*®  Poles  used  neces- 
sarily in  cultivating  hops,  though  taken  down  and 
piled  on  the  land,  are  a  part  of  the  real  estate. 
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SO  as  to  pass  with  a  sale  of  the  land.^®  So,  of 
fencing  materials  on  a  farm,  temporarily  de- 
tached, without  any  intent  of  diverting  them 
from  their  use  as  such  **  And  fragments  of  a 
huilding  blown  down  by  a  tempest  pass  with  a 
sale  of  the  land.**  Machinery  erected  in  a  mill 
after  the  execution  of  a  mortgage,  to  supply  the 
place  of  old  and  womout  articles,  becomes  a  part 
of  the  realty,  and  subject  to  the  lien  of  the  mort- 
gage.** But  machinery  placed  in  a  mill,  under 
an  agreement  that  the  title  shall  remain  in  the 
seller  until  paid  for,  does  not  become  a  fixture.** 
If  one  owns  unlike  interests  in  the  land  and  in 
the  machinery;  the  latter  is  to  be  considered  per- 
sonal estate.**^  A  tenant  may,  in  general,  re- 
move articles  erected  for  ornament  or  domestic 
use,  where  the  removal  will  not  cause  injury  to 
the  freehold.**  And  the  same  rule  applies  gen- 
erally to  fixtures  erected  for  the  purposes  of 
trade.*'^  And  it  was  held  that  stone  piers  built 
by  a  railway  company,  on  lands  over  which  it  had 
acquired  the  right  of  way,  did  not^  though  firmly 
imbedded  in  the  earth,  become  the  property  of 
the  owner  of  the  lands  as  part  of  the  realty.*® 
And  where  land  is  let  for  a  nursery  garden,  the 
lessee  may  remove  trees  and  shrubs  planted  by 
him  for  the  purpose  of  sale.*®  His  interest  in 
the  land  continues  until  the  trees,  etc.,  are  fit  to 
be  transplanted.*^ 

1  Farraf  v.  Stackpole,  6  Me.  154,  19  Am.  Dec.  201; 
Mather  v.  Fraser,  2  Kay  A  J.  536.  See  Cal.  Civ.  Code, 
sec.  6GU. 
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2  Holland  t.  Hodgson,  L.  R.  7  Com.  P.  328,  2  En?. 
Rep.  655;  IKEyncourt  v.  Gregory,  L.  R.  5  Eq.  Cas.  382; 
Stockwell  V.  Campbell,  39  Conn.  362,  12  Am.  Rep.  393; 
Gieen  t.  Phillips,  26  Gratt.  572,  21  Am.  Rep.  323;  Pot- 
ter V.  Cromwell,  40  N.  Y.  287,  100  Am.  Dec.  485. 

3  Tabor  r.  Robinson,  36  Barb.  483;  Main  ▼.  Schwarz* 
waelder,  '4  E.  D.  Smith,  273;  Richardson  t.  Borden.  42 
Miss.  71,  2  Am.  Rep.  595;  Noble  v.  Bos  worth,  19  Pick. 
314;  Farrar  v.  Stackpole,  6  Me.  154,  19  Am.  Dec.  201; 
Lyde  v.  Russell,  1  Barn.  &  Adol.  394.  Compare  Peck  t. 
Batchelder,  40  Vt.  233,  94  Am.  Dec.  392. 

4  See  Voorhis  v.  Freeman,  2  Watts  k  S.  116,  37  Am. 
Dec.  490;  Jones  v.  Detroit  Chair  Co.,  38  Mich.  92,  31 
Am.  Rep.  314;  Coleman  y.  Stearns  etc.,  38  Mich.  30; 
Case  V.  Arnett,  26  N.  J.  Eq.  459;  Pierce  v.  George,  108 
Mass.  78,  11  Am.  Rep.  310;  McLaren  v.  Coombs,  16 
Grant  U.  C.  587;  Grimshaw  v.  Burnham,  25  U.  C.  Q.  B. 
147;  Capen  v.  Peckham,  35  Conn.  88. 

5  Brown  v.  Wood,  35  Ind.  268;  Pea  ▼.  Pea,  35  Ind. 
387;  Stanhope  v.  Supplee,  2  Brewst.  455;  Clime  t.  Wood, 
L.  R.  3  Ex.  256;  L.  R.  4  Ex.  328. 

6  Farrar  t.  Stackpole,  6  Me.  154,  19  Am.  Dec.  201; 
Robertson  v.  Corsett,  39  Mich.  377,  33  Am.  Rep.  403; 
Fisher  v.  Dixon,  12  Clark  k  F.  312. 

7  Fisher  t.  Dixon,  12  Clark  &  F.  312;  Cal.  Civ.  Code, 
sec.  661. 

8  Morris'  Appeal,  88  Pa.  St.  368.  Compare  Dubois 
?.  Kelly,  10  Barb.  496;  Wansbrough  t.  Maton,  4  Ad.  & 
F.  884;  Brown  r.  Lillie,  6  Nev.  244;  Winslow  v.  Mer- 
chants etc.,  4  Met.  314,  38  Am.  Dee.  368. 

9  Morris'  Appeal,  88  Pa.  St  368;  Fisher  v.  Dixon,  12 
Clark  &  F.  312;  Metropolitan  etc.  Soc.  t.  Brown,  26 
Beav.  454;  In  re  Richards,  L.  R.  4  Ch.  630. 

10  Robertson  v.  Corsett,  39  Mich.  777,  Compare  Hill 
V.  Wentworth,  28  Vt.  428;  Gale  v.  Ward,  14  Mass.  352, 
7  Am.  Dec.  223;  Cresson  v.  Stout,  17  Johns.  136,  8  Am. 
Dec.  373. 

11  Hill  V.  Sewald,  53  Pa.  St.  271,  91  Am.  Dec.  209; 
Meigs'  Appeal,  62  Pa.  St.  28,  1  Am.  Rep.  372;  and  see 
McRea  ▼.  Central  Nat.  Bank,  66  N.  Y.  494;  State  Sav. 
Bank  v.  Kerchoval,  65  Mo.  682,  27  Am.  Rep.  310;  Ot- 
tumwa  etc.  Co.  v.  Hawley,  44  Iowa,  57,  24  Am.  Rep. 
719;  Hutchins  v.  Masterson,  46  Tex.  551,  26  Am.  Rep. 
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286;  Fifield  v.  National  Bank,  148  111.  163,  39  Am.  St. 
Rep.  166;  Lavenaon  t.  Standard  Soap  Co.,  80  Cal.  245, 
13  Am.  St.  Rep.  147;  MlUer  t.  Waddingham,  91  Cal.  377; 
Atchison  etc.  R.  R.  Co.  v.  Morgan,  42  Kan.  23,  16  Am. 
St.  Rep.  471. 

12  Teaff  t.  Hewitt,  1  Ohio  St.  511,  59  Am.  Dec.  634; 
Potter  T.  Cromwell,  40  N.  Y.  287,  100  Am.  Dec.  485; 
Hutchins  t.  Masterson,  46  Tex.  551,  26  Am.  Rep.  286; 
Arnold  t.  Crowder,  81  Dl.  56,  25  Am.  Rep.  260;  Will- 
iamson T.  New  Jersey  etc.  R.  R.  Co.,  29  N.  J.  Eq.  311. 

13  Fisher  ▼.  Dixon,  12  Clark  &  F.  312;  Buckley  v. 
Buckley,  11  Barb.  43. 

14  See  Keeve  t.  Paxton,  26  N.  J.  Eq.  107;  Adams 
T.  Beadle,  47  Iowa,  439,  29  Am.  Rep.  487;  Martin  t. 
Cope,  28  N.  Y.  180;  Arnold  v.  Crowder,  81  ill.  56,  25 
Am.  Rep.  260;  In  re  Richards,  L.  R.  4  Ch.  630;  Meux 
V.  Jacoibs,  L.  R.  7  H.  L.  481;  13  Eng.  Rep.  2;  Holland 
V.  Hodgson,  L.  R.  7  C.  P.  328;  2  Eng.  Rep.  655;  Long- 
bottom  T.  Berry,  L.  R.  5  Q.  B.  123;  McConnell  v.  Blood, 
123  Mass.  47,  25  Am.  Rep.  12. 

15  Van  Ness  v.  Packard,  2  Pet.  137;  Dyes  v.  Oglesby. 
7  Watts,  106;  Forbes  t.  Shattuck,  22  Barb.  558;  Burn- 
side  ▼.  Marcus,  17  U.  C.  C.  P.  430;  O'Donnell  t.  Hitch- 
cock, 118  Mass.  401;  Seeger  v.  Pettit,  77  Pa.  St.  437, 
18  Am.  Rep.  452;  Pennybecker  v.  McDougal,  48  Cal.  160. 

16  Elwes  V.  Maw,  3  East,  38;  Foley  v.  Addenbrooke, 
13  Mees.  &  W.  197;  Gaffield  v.  Hapgood,  17  Pick.  192, 
28  Am.  Dec.  290;  Dubois  v.  Kelly,  10  Barb.  496;  Torrey 
V.  Burnett,  38  N.  J.  L.  457,  20  Am.  Rep.  421;  Stokoe  v. 
Upton,  40  Mich.  581,  29  Am.  Rep.  560. 

17  Kerr  t.  Kingsbury,  39  Mich.  150,  33  Am.  Rep.  362; 
and  see  Davis  y.  Moss,  38  Pa.  St.  346.  But  compare 
Loughran  y.  Ross,  45  N.  Y.  792,  6  Am.  Rep.  173;  Joss- 
lyn  y.  McCabe,  46  Wis.  591. 

18  Guthrie  y.  Jones,  108  Maae.  191;  Townc  y,  Fiske, 
127  Mass.  125,  34  Am.  Rep.  353;  Jarechi  y.  Philhar- 
monic Soc.,  79  Pa.  St.  404,  21  Am.  Rep.  78;  Rogers  y. 
Crow,  30  Mo.  92;  Hey  sham  y.  Dettre,  89  Pa.  St.  506; 
Montague  y.  Dent,  10  Rich.  135;  Shaw  y.  Luke,  1  Daly, 
487;  McKeage  y.  Insurance  Co.,  81  N.  Y.  38,  37  Am. 
Rep.  471.  But  the  gaspipes  which  run  through  the  walls 
and  under  the  floors  of  a  house  are  part  of  the  realty: 
McKeage  v.  Insurance  Co.,  81  N.  Y.  38,  37  Am.  Rep.  471. 
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Compare  Electric  Li|rht  Co,   t.   Croodman,   129  Pa*  St. 
206. 

19  Keeler  t.  Keeler,  31  N.  J.  Eq.  191.  And  see  Funk 
V.  Brigaldi,  4  Daly,  359;  Jones  t.' Detroit  Chnir  Co.,  38 
Mich.  92,  31  Am.  Rep.  314.  Mirrors,  when  deemed 
fixtures:  Ward  t.  Kilpatrick,  85  N.  Y.  413,  39  Am.  Eep. 
674,  37  Am.  Rep.  472,  note. 

20  Bishop  V.  Bishop,  11  N.  Y.  125. 

21  Goodrich  v.  Jones,  2  Hill,  142;  and  see  Martin  r. 
Cope,  28  N.  Y.  180.     See  sec.  9e,  post. 

22  Rogers  v.  Gilliger,  30  Pa.  St.  185,  72  Am.  Dec.  694. 
Compare  Meyers  v.  Schemp,  67  111.  460;  Graham  v. 
Wiley,  16  U.  C.  Q.  B.  265;  Harris  v.  Malloch,  21  U.  C. 
Q.  B.  82. 

23  Gardner  v.  Finley,  19  Barb.  317;  Snedeker  t.  War- 
ring, 12  N.  Y.  170;  Johnston  v.  Morrow,  60  Mo.  339; 
Southworth  v.  Isham,  3  Sand.  448.  Compare  Pierce  v. 
George,  108  Mass.  78,  11  Am.  Rep.  310;  Globe  etc.  Co. 
V.  Quinn,  76  N.  Y.  23,  32  Am.  Rep.  259;  Jones  v.  De- 
troit Chair  Co.,  38  Mich.  92,  31  Am.  Rep.  314. 

24  Sheldon  v.  Anable,  35  N.  Y.  279.  But  compare 
Taft  V.  Stetson,  117  Mass.  471;  Davenport  v.  Shants, 
43  Vt  546. 

25  Adams  v.  Lee,  31  Mich.  440;  Robertson  v.  Corse tt, 
30  Mich.  777. 

26  See  Birch  v.  Dawson,  2  Ad.  &  E.  37;  Seeger  v. 
Pettit,  77  Pa.  St.  437,  18  Am.  Rep.  452. 

27  Oves  V.  Oglesby,  7  Watts,  106;  Perkins  v.  Swank, 
43  Miss.  349;  Ford  v.  Cobb,  20  N.  Y.  344;  Van  Ness 
V.  .Packard,  2  Pet.  137;  Holbrook  v.  Chamberlain,  116 
Mass.  155,  17  Am.  Rep.  146;  Torrey  t.  Burnett,  38  N. 
J.  li.  457,  20  Am.  Rep.  421.  Compare  Watriss  v.  First 
Nat.  Bank,  124  Mass.  571,  26  Am.  Rep.  694;  Turner 
V.  Conover,  L.  R.  5  Q.  B.  306;  Hellawell  v.  Eastwood, 
6  Ex.  295. 

28  Wagner  v.  Cleveland  etc.  R.  R.  Co.,  22  Ohio  St. 
563,  10  Am.  Rep.  770;  and  see  Coburn  v.  Ames,  52  Cal. 
385,  28  Am.  Rep.  634. 

29  Miller  v.  Baker,  1  Met.  27;  Coombs  v.  Jordon,  3 
Bland  Ch.  284,  22  Am.  Dec.  236;  and  see  Panton  v. 
Kobart,  2  East,  88;  Martin  v.  Roe,  40  Eng.  L.  &  Eq. 
OS;  7  El.  &  B.  237.  Compare  Adams  V.  Beadle,  47  Iowa, 
439,  29  Am.  Rep.  487. 

Boone  Real  Prop.— 4 
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30  King:  V.  Wilcomb,  7  Barb.  263.  Compare  Brooks 
\.  Galster,  51  Barb.  196;  Ombony  t.  Jones,  19  N.  Y. 
239,  240. 

§  9a.    Same — Continued. 

One  of  the  tests  by  which  it  is  determined 
whether  personal  property  retains  its  character  as 
such,  or  becomes  a  fixture,  is  the  use  to  which  it 
is  put.  If  placed  on  the  realty  to  improve  it  and 
make  it  more  valuable,  it  is  some  evidence  that 
it  is  a  fixture;  but,  if  placed  there  for  a  use  that 
does  not  enhance  the  value  of  the  realty,  this  is 
some  evidence  that  it  retains  its  character  as 
personal  property.*  Applying  this  test,  it  ia 
held  that  sugar  wagons  used  in  a  sugar  mill, 
not  actually  or  constructively  annexed  to  the 
realty,  or  something  appurtenant  thereto,  but 
merely  furnished  for  necessary  use  in  the  mill, 
and  not  intended  to  enhance  the  value  of  the 
realty,  are  personal  property,  and  not  fixtures.* 
The  chattels  must,  to  constitute  them  fixtures, 
be  actually  annexed  to  the  realty  or  something 
appurtenant  thereto,  but  need  not  necessarily  be 
attached  to  the  building,  this  ibeing  one  mode  of 
annexation,  but  not  the  only  mode.  Thus,  a 
steam-engine  set  upon  a  brick  foundation  laid  in 
the  earth,  without  any  attachment  to  the  build- 
ing, is  a  fixture.®  So,  a  derrick  set  in  the  ground 
to  hoist  stone,  and  a  track  laid  on  ties  in  the 
ground  on  which  cars  were  run,  were  held  to  be 
fixtures."*  And  ponderous  articles  generally,  al- 
though only  annexed  to  the  land  by  the  force  of 
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gravitatibn^  if  placed  there  with  manifest  intent 
that  they  shall  permanently  remain,  may  be 
fixtures.*^  Machinery  placed  in  a  factory  with 
the  intention  that  it  shall  remain  as  a  part  there- 
of, though  attached  by  screws  so  that  it  may  be 
removed,  becomes  a  permanent  fixture.®  It  is 
held  that  mere  physical  annexation  is  no  longer 
the  rule,  and  that  the  intention  to  annex^ 
whether  rightfully  or  wrongfidly,  is  the  legal 
criterion;^  and  if  it  appears  that  the  owner  of 
the  machinery  attached  it  to  the  land  with  a 
view  to  its  remaining  permanently,  it  must  be 
treated  as  realty.® 

1  Atchison  etc.  R.  R.  Co.  ▼.  Morgan,  42  Kan.  23, 
16  Am.  St.  Rep.  471. 

2 .  Winslow  V.  Bromidi,  54  Kan.  300,  45  Am.  St.  Rep. 
285. 

3  Peder  v.  Van  Winkle,  68  N.  J.  Eq.  370,  51  Am. 
St.  Rep.  628;  so,  to  same  effect,  Roseyille  etc.  Min.  Oow 
T.  Mindnff  Co.,  15  Colo.  29,  22  Am.  St.  Rep.  373. 

4  Speiden  t.  Parker.  46  N.  J.  Eq.  292. 

5  Wolford  V.  Baxter,  33  Minn.  12,  63  Am.  Rep.  1; 
Shepard  t.  Blossom,  66  Minn.  421,  61  Am.  St.  Rep. 
431. 

6  Fifield  v.  Farmers'  Nat.  Bank,  148  HI.  163,  39  Am. 
St.  Rep.  166;  bo,  to  same  elfect,  Dudley  t.  Hurst,  67 
Md.  44,  1  Am.  St.  Rep.  368;  Hopewell  Mills  v.  Taunton 
Say.  Bank,  160  Mass.  619,  15  Am.  St.  Rep.  236. 

7  Morris*  Appeal,  88  Pa.  St.  368;  VaU  v.  Weaver, 
132  Pa.  St.  863,  19  Am.  St.  Rep.  598. 

8  Smith  V.  Blake,  06  Mich.  542;  Jones  v.  Bull,  86 
Tex.  136:  Seeder  v.  Pettit,  77  Pa.  St.  437,  18  Am.  Rep. 
452:  Morey  ▼.  Hoyt,  62  Conn.  542;  Implement  etc.  Co. 
V.  Electric  Light  Co.,  74  Tex.  605. 

§  9b.    Same — ^As  Between  Landlord  and  Tenant. 

In  determining  whether  an  addition  made  by  ' 
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a  tenant  to  a  leased  building  is  removable  or  not 
by  him  during  his  term,  the  chief  element  to  be 
considered  is  the  mode  of  its  annexation,  and 
whether  it  can  be  removed  without  substantial 
injury  to  the  building  or  to  itself.  The  inten- 
tion with  which  it  was  put  there  is  held  to  be  of 
secondary  importance.*  Thus,  it  was  held  that 
a  baker's  oven  built  by  the  tenant  upon  the  land- 
lord's premises,  and  so  united  with  the  building 
that  the  two  are  inseparable  without  the  destruc- 
tion of  the  one  and  suibstantial  injury  to  the 
other,  is  not  a  removable  fixture.^  But  machines 
placed  in  a  building  by  a  tenant,  and  fastened  to 
the  floor  by  bolts  in  such  a  manner  as  to  be  re- 
movable without  injury  to  the  building,  do  not 
become  a  part  of  the  realty.*' 

1  Collamore  r.  Gillis,  149  Mass.  578,  14  Am.  St  Rep. 
460. 

2  Collamope  v.  Gillis,  149  Mass.  578,  14  Am.  St.  Rep. 
460;  and  see  Wake  r.  Hall,  L.  R.  7  Q.  B.  Div.  295,  301. 

3  Bartlett  v.  Haviland,  92  Mich.  552;  so,  to  same  ef- 
fect, Watts-Campbell  Co.  v.  Yuengling,  125  N.  Y.  1; 
and  Havens  v.  West  Side  Electric  Light  Co.,  17  N.  Y. 
Supp.  580,  holdin:g  that  machinery  placed  by  an  electric 
light  company  in  a  building  erected  by  it  on  leased  land 
does  not  become  part  of  the  realty,  and  may  be  removed 
on  execution  by  a  creditor  of  the  company. 

§  9c.    Same — ^As  Between  Mortgagor  and  Mort- 
gagee. 

It  is  stated  as  a  general  rule  that  whatever  is 
placed  in  a  building  subject  to  a  mortgage,  by  a 
mortgagor  or  those  claiming  under  hun,  to  carry 
out  the  purpose  for  which  it  was  erected,  and  per- 
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manently  to  increase  its  value  for  occupation  or 
use,  although  it  may  be  removed  without  injury 
to  itself  or  the  building,  becomes  part  of  the 
realty,  as  between  mortgagor  and  mortgagee,  and 
cannot  be  removed  or  otherwise  disposed  of 
while  the  mortgage  is  in  force.*  In  decid- 
ing between  mortgagor  and  mortgagee  whether 
permanent  erections  and  fixtures,  made  by 
the  mortgagor  after  the  execution  of  the  mort- 
gage upon  the  land  conveyed  by  it,  become  a  part 
of  the  mortgaged  premises,  the  rules  prevail 
which  are  applicable  between  grantor  and  grantee, 
and  not  those  which  are  applicable  as  between 
landlord  and  tenant.-*  The  lien  of  the  mort- 
gagee covers  all  that  was  realty  when  he  accepted 
the  security,  and  all  accessions  to  the  realty,  ex- 
cept when,  by  a  valid  agreement  to  which  he  was 
a  party,  the  character  of  chattels  is  impressed 
upon  them.®  Parties  may  contract  as  to  the 
character  of  articles  placed  upon  real  estate, 
whether  they  become  part  of  the  realty  or  re- 
main personalty,  but  such  contract  cannot  affect 
the  rights  of  a  mortgagee  or  innocent  purchaser 
without  notice.'*  The  acceptance  of  a  chattel 
mortgage  on  certain  fixtures  does  not  estop  the 
mortgagee  from  insisting  that  they  are  real  es- 
tate, and  subject  to  a  real  estate  mortgage  made 
in  his  favor.*^  But,  it  is  held  that  if,  after  the 
execution  of  a  mortgage,  chattels  which  belong 
to  a  third  person,  or  upon  which  he  has  a  chattel 
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mortgage,  are  affixed  to  the  realty,  his  interest 
or  lien  does  not  therefrom  become  subject  to  the 
prior  mortgage.*  So,  in  som!e  states,  where  a 
mortgage  is  regarded  as  a  mere  security,  there  is 
a  tendency  to  repudiate  the  old  rule,  and  to  hold 
that,  as  to  fixtures  placed  on  the  mortgaged 
premises  si^bsequently  to  the  execution  of  tho 
mortgage,  there  is  no  absolute  presumption  that 
they  were  annexed  for  the  benefit  of  the  realty; 
and  that,  where  the  intention  or  agreement  of  the 
mortgagor  and  the  party  making  the  annexation 
was  that  the  thing  annexed  should  not  become 
part  of  the  realty,  the  absence  of  a  concurrent 
agreement  to  that  effect  on  th-e  part  of  a  prior 
mortgagee  will  not,  of  itself,  make  the  annexa- 
tion a  part  of  the  mortgage  security.^ 

1  Smith  Paper  Co.  t.  Serrin,  130  Mass.  511,  51^: 
Southbridge  Sav.  Bank  v.  Mason,  147  Mass.  500;  Hope- 
well Mills  T.  Taunton  Say.  l^ank,  150  Mass.  519»  15  Am. 
St.  Rep.  235:  Foote  v.  Qooch,  96  N.  C.  265.  60  Am. 
Rep.  411;  Woodham  v.  First  Nat.  Bank,  48  Minn.  67; 
31  Am.  St.  Rep.  622;  Muehling  v.  Muehling,  181  Pa.  St. 
488,  59  Am.  St.  Rep.  674. 

2  Snedeker  v.  Warring,  12  N.  Y.  170. 

3  McFadden  Y.  Allen,  134  N.  Y.  489;  Fifield  v.  Farm- 
ers* Nat.  Bank,  146  111.  163,  39  Am.  St.  Rep.  166. 

4  Tibbetts  t.  Home,  65  N.  H.  242,  23  Am.  St.  ftep. 
31;  Muir  v.  Jones,  23  Or.  362;  Wood  v.  Holly  Mfg.  Co.. 
100  Ala.  326,  46  Am.  St.  Rep.  56;  Cross  v.  Weare  Com- 
mission Co.,  153  III.  499,  46  Am.  St.  Rep.  902. 

5  Fifield  ▼.  Farmers'  Nat.  Bank,  148  111.  163,  39  Am. 
St*  Rep.  16&;  Miles  v.  McNaughton,  111  Mich.  350; 
Studley  v.  Ann  Arbor  Sav.  Bank,  112  Mich.  181. 

6  Campbell  v.  Roddy,  44  N.  J.  Eq.  244,  6  Am.  St 
Rep.  889. 
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7  Merchants'  Kat.  Bank  y.  Stanton,  55  Minn.  211. 
43  Am.  St  Rep.  491;  and  see  Darenport  t.  Shanto*  43 
Vt.  646. 

§  9d.    Same — ^Buildings. 

A  building  put  upon  mortgaged  land  by  con- 
sent of  the  mortgagor,  and  without  the  consent 
of  the  mortgagee,  becomes  a  part  of  the  realty, 
and  is  covered  by  the  mortgage,  and  this  result 
cannot  be  averted  by  any  agreement  to  which  the 
mortgagee  is  not  a  party.*  So  if  one  in  posses- 
sion of  land  under  a  contract  of  purchase  volun- 
tarily erects  buildings  thereon  without  any  agree- 
ment, express  or  implied,  with  the  land  owner 
that  they  shall  remain  personal  property  and 
shall  not  become  a  part  of  the  realty,  they  be- 
come a  part  of  the  latter  and  belong  to  the  owner 
of  the  soil;*  if,  however,  the  buildings  be  erected 
by  permission  of  the  land  owner,  upon  an  agree- 
ment that  they  may  be  removed  at  the  pleasure 
of  the  builder,  the  latter  is  regarded  to  be  the 
owner  of  them.*  And  in  the  absence  of  any 
other  facts  or  circumstances  tending  to  show  a 
different  intention,  it  is  held  that  such  an  agree- 
ment will  be  implied.'*  It  has  been  further  held 
that  where  a  purchaser  in  possession  of  land  un- 
der an  oral  contract  of  sale  built  a  frame  house 
thereon,  and  the  vendor  afterward  repudiated  the 
contract  and  took  possession  of  the  house,  that 
the  purchaser  could  maintain  replevin  for  it.*^ 
The  rule  that  articles  of  personalty  affixed  to  the 
freehold  are  a  part  of  the  realty,  and  pass  by  a 
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conveyance  of  the  latter,  is  enforced  with  greater 
vigor  as  between  vendor  and  vendee  than  it  is  as 
between  landlord  and  tenant.  In  the  latter  case, 
if  it  appear  that  the  articles  affixed  were  so 
placed  for  the  better  temporary  use  of  the  realty, 
they  may  be  treated  as  trade  fixtures.®  A  hotel 
building,  moved  upon  leased  land,  remains  per- 
sonalty, if  such  was  the  intention  of  the  partiesT 
And  a  wooden  building  merely  resting  by  its 
own  weight  on  flat  stones  laid  upon  the  surface 
of  the  ground,  and  having  no  other  foundation, 
was  held  not  to  be  a  fixture.®  But  the  general 
rule  undoubtedly  is,  that  improvements  of  a  per- 
manent character  made  upon  land  and  attached 
thereto  without  the  consent  of  the  owner  of  the 
fee,  by  one  having  no  title  or  interest,  become  a 
part  of  the  realty  and  vest  in  the  owner  of  the 
fee  without  reimbursement  from  him.* 

1  Meagher  v.  Hayes,  152  Mass.  228,  23  Am.  St.  Rep. 
81^,  Guernsey  v.  Wilson,  134  Mass.  482. 

2  Kingsley  v.  McFarland,  82  Me:  231,  17  Am.  St. 
Rep.  473;  Michigan  etc.  Ins.  Co.  t.  Cronk,  93  Mich.  49; 
Chicago  etc.  R.  R.  Co.  t.  Goodwin,  111  111.  273,  53  Am. 
Rep.  622. 

3  Laird  v.  Railroad  Co.,  62  N.  H.  254,  IS  Am.  St. 
Rep.  564;  Ingalls  v.  Railway  Co.,  39  Minn.  479,  12  Am* 
St.  Rep.  676. 

4  Merchants'  Nat.  Bank  v.  Stanton,  56  Minn.  211,. 
43  Am.  St.  Rep.  491.     See  sec.  7,  antev 

5  Waters  v.  Reuber.  16  Neb.  99.  49  Am.  Rep.  710. 
But  see  Hinckley  etc.  Iron  Co.  v.  Black,  70  Me.  473,  35 
Am.  Rep.  346. 

6  S^e  Home  T.  Smit^,  105  N.  C.  322,  18  Am.  St.  Rep. 
903;  Campbell  v.  Roddy,  44  N.  J.  Eq.  244,  6  Am.  St. 
Rep.  89;  Cavis  v.  Beckford,  62  N.  H.  229,  13  Am.  St. 
Rep.  554;  Conrad  v.  Mining  Co.,  54  Mich.  249,  52  Am. 
Rep.   817;   sec.   9b    ante. 
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7  Docking  v,  Teazell,  38  Kan.  420. 

8  Carlin  v.  Rltter,  68  Md.  478,  6  Am.  St.  Rep.  467. 

9  Mathes  y.  Dobschuetz,  72  111.    438;    Williams  y. 
VanderbUt  145  ni.  238,  36  Am.  St.  Rep.  486. 

§  9e.    Same — ^Miscellaneous. 

A  ponderous  statue  and  sun  dial  erected  as  an 
ornament  to  grounds  may  be  part  of  the  realty, 
although  not  fastened  to  the  base  on  which  they 
rest  and  may  be  removed  without  fracture.* 
Hay  scales  erected  by  the  owner  of  the  land,  and 
not  designed  for  removal,  are  part  of  the  realty, 
and  do  not  pass  by  a  bill  of  sale  not  under  seal.^ 
Fences  permanently  affixed  to  the  land  constitute 
a  part  of  the  realty.*  But  there  can  be  no  claim 
that  fence  rails  are  of  necessity  part  of  the  realty 
unless  they  are  in  a  fence,  and  even  in  such  case 
they  may  remain  as  personalty,  if  such  be  the 
agreement  between  the  parties  interested  at  the 
time  the  fence  is  buiK.'*  Eails  placed  in  a  line 
fence,  but  upon  the  land  of  the  adjoining  owner, 
with  no  intention  of  leaving  them  there  perma- 
nently, are  personalty.*^  It  is  held,  however,  that 
a  fence  built  by  one  upon  the  land  of  anotherj^ 
under  a  parol  agreement  that  the  builder  might 
remove  it  at  will,  passes  by  a  grant  of  the  land 
to  a  purchaser  in  good  faith  without  notice  of 
the  agreement.*  Where  a  railway  company,  by 
consent  of  the  life  tenant,  enters  upon  land  and 
constructs  its  ro^ad,  and  uses  it  without  objection 
during  his  life,  the  structure  does  not  become 
the  property  of  the  owner  in  fee.'^ 


§  9f  NATURE   OF  REAL   PROPERTY.  4ft 

1  Snedeker  v.  Warring,  12  N.  Y.  170. 

2  Dudley  v.  Foote,  63  N.  H.  57,  56  Am.  Rep.  489. 

3  Bagley  v.  Railway  Co.,  98  Ga.  626,  58  Am.  St.  Rep. 
325. 

4  Harris  v.  Scovil,  85  Mich.  32, 

5  Curtis  V.  Leasia,  78  Mich.  480. 

6  Rowand  v.  Anderson,  33  Kan.  264,  52  Am.  Rep. 
529. 

7  Chicago  etc.  R.  R.  Co.  v.  Goodwin,  111  111,  273,  53 
Am.  Kep.  t)22. 

§  9f.    Same — Bemoval  of  Fixtures  by  Tenant. 

The  right  of  a  tenant  to  remove  fixtures  con- 
tinues during  his  original  term,  and  during  such 
further  period  of  possession  by  him  as  he  holds 
the  premises  under  a  right  to  still  consider  him-, 
self  as  a  tenant;*  but  when  he  quits  possession, 
or  surrenders  the  premises  unqualifiedly  to  his 
landlord  without  removing  or  reserving  his  fix- 
tures, he  is  understood  to  make  a  dereliction  of 
them  to  his  landlord.^  And  the  weight  of  au- 
thority sustains  the  doctrine  that  the  right  of  a 
tenant  to  remove  trade  fixtures  does  not  extend 
to  the  term  of  a  new  lease  not  providing  for  the 
removal.^  But  where  a  tenant,  having  the  right 
to  remove  certain  fixtures  placed  by  him  upon 
the  demised  premises  during  the  term,  holds  over 
tifter  its  termination  without  a  new  lease,  he  has 
tho  same  right  of  removal  so  long  as  he  remains 
in  possession  as  tenant  at  will.* 

1  Carlin  t.  Ritter,  68  Md.  478,  6  Am.  St.  Rep.  46T; 
and  so,  to  same  effect,  Davis  v.  Buffum,  51  Me.  160; 
Davis  V.  Moss,  38  Pa.  St.  346;  Mickle  v.  Douglas,  75 
Iowa,  78;  Conrad  v.  Mining  Co.,  54  Mich.  249,  52  Am. 
Rep.  817.     See,  also,  sec.  9,  ante. 
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2  Cnrlin  v.  Ritter,  68  Md.  478,  6  Am.  St  Rep.  467; 
Fitzgerald  v.  Anderson,  81  Wis.  341;  Hamilton  v.  Hunt- 
ley, 78  Ind.  521,  41  Am.  Rep.  593. 

3  Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St.  Rep.  467; 
iredderich  v.  Smith,  103  Ind.  203,  53  Am.  Rep.  509; 
Sanitary  District  v.  Cook,  169  111.  184,  61  Am.  St.  Rep. 
161;  Marks  v.  Ryan,  63  Cal.  107;  Watriss  t.  First  Nat. 
Bank,  124  Mass.  571,  26  Am.  Rep.  694.  Contra,  Kerr 
▼.  Kingsbury,  39  Mich.  150,  33  Am.  Rep.  362;  Second 
Nat.  Bank  v.  Merrill  Co.,  69  Wis.  501.    See  sec.  9,  ante. 

4  Lewis  V.  Pier  Co.,  125  N.  Y.  341;  Brown  v.  Light 
and  Power  Co.,  55  Fed.  Rep.  229. 

§  10.    Honey  Treated  as  Bealty. 

In  equity,  money  is  sometimes  invested  with 
the  incidents  and  attributes  of  real  estate.* 
Property  takes  the  form  into  which  it  is  turned  by 
its  owner,  if  such  owner  he  an  adult  and  of  sound 
and  disposing  mind;*  hence,  in  equity,  money  di- 
rected in  wills  and  other  instruments  to  be  em- 
ployed in  the  purchase  of  land  is  considered  as 
land,^  in  accordance  with  the  principle  that  a 
court  of  equity  considers  things  directed  or 
agreed  to  be  done  as  having  been  actually  per- 
formed, where  nothing  has  intervened  which 
ought  to  prevent  a  performance.'*  If  one  die 
seised  of  real  estate  encumbered  by  a  mortgage, 
which  is  thereafter  foreclosed  and  the  land  sold, 
any  surplus  arising  on  the  sale  is  to  be  regarded 
as  realty,  and  goes  to  the  heirs  or  devisees  and 
not  to  an  administrator.*^  A  positive  testa- 
mentary direction  to  an  executor  to  sell  the  tes- 
tator's real  estate,  after  the  death  of  his  widow, 
and  to  divide  the  proceeds  among  his  children. 
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effects  an  equitable  conversion  thereof  into 
personalty,  and  the  interest  of  one  of  the  children 
is  not  bound  by  a  judgment  against  him,  before 
a  sale,  as  real  estate.® 

1  See  March  t.  Barrier,  6  Ired.  Eq.  524;  Bogart  v. 
Fiirman,  10  Paige,  4®6;  Walker  v.  Denne,  2  Ves.  Jr. 
170:  Fletcher  t.  Ashburner,  1  Bro.  C.  C.  497;  Wymaii 
V.  Wyman,  26  N.  Y.  253;  Houghton  v.  Hapgood.  13 
]Mck.  154;  In  re  Miller,  48  Cal.  165,  17  Am.  Rep.  422; 
Sweet  V.  Burnett,  136  N.  Y.  208;  Jenkins  t.  Fowler,  63 
N.  H.  246:  Gillen  v.  Kimball,  34  Ohio  St.  365. 

2  Horton  t.  McCoy,  47  N.  Y.  21;  Denham  v.  Corn-ell, 
7  Hun,  662. 

3  Biddulph  v.  Biddulph,  12  Ves.  161;  Foreman  v. 
Foreman,  7  Barb.  215;  Trelawney'v.  Booth,  2  Atk.  307; 
Craig  V.  Leslie,  3  Wheat,  563. 

4  Craig  v.  Leslie,  3  Wheat.  563;  and  see  Coman  v, 
Lakey,  80  N.  Y.  350;  Arnold  v.  Gilbert,  5  Barb.  190; 
Hawley  t.  James,  5  Paige,  318;  Rawley  v.  Adams,  7 
Beav.  548;  Thomas  t.  Wood,  1  Md.  Ch.  296;  Slocum 
V.  Slocnm,  4  Edw.  Ch.  613;  Lysaght  v.  Edwards,  L.  R. 
2  Ch,  Div.  499;  17  Eng.  Rep.  594. 

5  Dunning  v.  Ocean  Nat.  Bank,  61  N.  Y.  497;  6  Lans. 
290,  19  Am.  Rep.  293;  and  see  McCarthy's  Estate,  11 
Phila.  85.  But  compare  Varnum  v.  Meserve,  8  Allen, 
160. 

6  Jones  v.  Caldwell,  97  Pa.  St.  42;  and  see  Hood  v.- 
Hood,  85  N.  Y.  561;  Hale  v.  Hale,  146  Dl.  227,  250. 

§  11.    Shares  in  Stocks. 

In  England,  shares  in  the  property  of  certain 
corporations  have  been  declared  to  be  real  es- 
tate;* and  in  some  of  the  earlier  American  cases,, 
shares  in  the  stock  of  a  corporation  were  treated 
as  realty.*  But  the  doctrine  established  by  the 
later  decisions  is,  that  shares  of  stock  in  railway* 
and  other  corporations  are  personal  property,*^^ 
and  as  such  are  in  all  r^snec's  treated.*^ 
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1  Weekley  t.  Weeklej,  2    Younce   ft  C.  2281,  note; 

Bnckeridge  t.  Ingrraham,  2  Ves.  662;  Drybutter  v.  Bar- 
tholomew, 2  P.  Wms.  127.  Compare  Thornton  t.  EULb, 
10  Ens.  li.  ft  Eq.  85. 

2  Meason's  Estote,  4  Watts,  341;  Price  t.  Price.  6 
Dana,  107;  Howe  v.  Starkweather,  17  Mass.  240;  Welles 
y.  Cowles,  2  Conn.  5fft,  Compare  Cape  Sable  Co.'s  Case, 
2  Bland  Ch.  606. 

8  See  Johns  t.  Johns,  1  Ohio  St.  860;  Huntzinger 
T.  Philadelphia  Coal  Co.,  11  Phila.  600;  Ashton  y.  Lang- 
dale,  4  De  6e^  ft  S.  402;  4  Eng.  L.  4^  Eq.  80. 

4  Arnold  y.  Buggies,  1  R.  I.  165;  Griffith  y.  Watson, 
19  Kan.  23;  Gilpin  y.  Howell,  5  Pa.  St  41,  46  Am.  Dec. 
720;  Union  Bank  y.  State,  9  Yerg.  490;  Isham  y.  Iron 
Co..  19  Vt.  230;  Edwards  y.  Hall,  6  De  Gex,  M.  ft  G. 
74;  35  Eng.  L.  ft  Eq.  433. 

5  Bradley  y.  Holdsrworth,  3  Mees.  ft  W.  422;  Tippetts 
T.  Walker,  4  Mass.  505;  Bliffh  y.  Brent,  2  Yonnge  ft  C. 
294;  and  see  Blake  y.  Jones,  1  Bail.  Eq.  141,  21  Am. 
Dec.  530. 

§  12.    Hannre^  Seaweed,  etc. 

Manure  made  in  the  course  of  husbandry  upon 
a  farm  is  so  attached  to  and  connected  with  the 
realty  that,  in  the  absence  of  any  express  stipula- 
tion to  the  contrary,  it  passes  as  appurtenant  to 
the  realty.^  The  rule  has  been  held  applicable 
in  cases  between  vendor  and  vendee,*  mortgagor 
and  mortgagee,*  and  landlord  and  tenant;'*  and  it 
rests  upon  the  ground  that  it  is  for  the  interest  of 
good  husbandry  and  the  encouragement  of  agri- 
culture that  manure  produced  on  a  farm,  in  the 
common  course  of  husbandry,  should  be  con- 
sumed upon  it.*^  But  where  the  manure  is  made 
from  produce  obtained  elsewhere,  or  if  the  lands 
are  no^  agricultural,  as  in  the  case  of  livery-sta- 
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§  13.    Definition  of  Estate. 

The  word  "estate,"  in  its  popular  and  most 
extensive  sense,  includes  both  real  and  personal 
property,  and  is  so  construed  by  the  courts  in  in- 
terpreting wills.-^  In  a  more  limited  sense,  the 
word  is  used  to  denote  the  land  itself,*  But  in 
its  appropriate  legal  signification,  it  is  used  to 
denote  the  degree,  quantity,  nature,  and  extent 
of  interest  which  a  person  has  in  real  property.* 
An  estate  in  land  is,  therefore,  the  interest  which 
the  owner  has  therein.**  It  is  called  in  Latin 
status,  for  the  reason  that  it  signifies  the  condi- 
tion or  circumstances  in  which  the  owner  stands 
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with,  reference  to  his  property,**  The  term  -^ee- 
tate*^  is  very  comprehensive  y  and  signifies  the 
quantity  of  interest  which  a  person  has,  from 
absolute  ownership  down  to  naked  possession.® 

1  See  Kellogg  v.  Blair,  6  Met.  322;  BuUatd  v.  GofEe, 
20  Johns.  252,  11  Am.  Dec.  269;  Kennon  v.  McRoberts, 
1  Wash.  (Va.)  96.  1  Am.  Dec.  428;  Laing  t.  Barbour,  119 
Mass.  523;  Lambert  v.  Paine,  3  Cranch,' 97;  Lamar  v. 
Sheffield,  66  Ga.  711;  Lloyd  v.  Lloyd,  L.  R.  7  Eq.  Cas. 
458;  Hawks  worth  V.  Hawks  worth,  27  Beav.  1;  Doe  v. 
Evans,  9  Ad.  &  E.  719;  O'Toole  T.  Brown,  3  El.  &  B. 
572. 

2  See  Lambert  v.  Paine,  3  Cranch,  97;  Van  Rens- 
selaer V.  Poucher,  5  Denio,  40;  Sellers  v.  Sellers,  '35  Ala. 
241. 

3  Coke  on  Littleton,  345;  1  Preston,  on  Estates,  7»  20; 
Walsingham's  Case,  Plow.  555;  Estate  of  Coleman,  21 
N.  Y.;  Daily  Reg.  No.  68;  Messmore  v.  Williamson,  189 
Pa.  St  73,  69  Am.  St*  Rep.  791.       ; 

4  Coke  on  Littleton,  845;  2  Blackstene's  Commenta- 
ries, 103;  Van  Rensselaer  v.  Poiicher,  5  Denio,  40.' 

5  2  Blackstone's  Commentaries,  lOS.  Compare  Bridge- 
water  V.  Bolton,  ©Mod.  109.  , 

6  Jackson  v.  •  Parker,  9  Cow.  SL 

§  14.     Division  of  Estates.  >  > 

Estates  in  land  are  usually  considered  with  ref-' 
erence  ta  their  quantity  and  their  quality.^  The 
quantity  of  an  estate  signifies  the  time  of  contin- 
uance or  degree  of  interest;*  and  the  quality  of 
an  estate  has  reference  to  the  manner  of  its  en-' 
joyraent,  as  whether  it  be  absolutely,  solely,  in 
eonmxony  in  coparcenary,  or  in  joint  tenancy.^ 
Estates-itfiay  greatly  vary  in  quantity  or-duratiori, 
and  ,thl8  ocqasions  tte  primary  diYision  of  th^ 
into  sneh  as  are   freehold,  and   such  asare  Ic*^: 
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than  freehold.**  A  freehold  is  any  estate  of  in- 
heritance or  for  life  in  real  property;*^  and  estates 
of  freehold  are  divided  into  those  of  inheritance 
and  those  not  of  inheritance.^  Estates  less  than 
freehold,  as  terms  for  years  of  land,  are  called 
chattel  interests  or  estates;'^  and  they  are  not 
equal  in  the  eye  of  the  law  to  the  lowest  estate  of 
freehold,  a  lease  for  another's  life.*  If  the  ut- 
most period  of  time  to  which  ian  estate  can  last 
is  fixed  and  determined,  it  is  not  an  estate  of  free- 
hold, but  a  mere  chattel  interest.®  Freehold 
estates  of  inheritance  are  divided  into  inherit- 
ances absolute  or  fee  simple,  and  inheritances 
limited.*®  In  California,  estates  in  real  prop- 
erty, in  respect  to  the  duration  of  their  enjoy- 
ment, are  either:  1.  Estates  of  inheritance  or 
perpetual  estates;  2.  Estates  for  life;  3.  Estates 
for  years;  or  4.  Estates  at  will.**  It  is  held  in 
Colorado  that  a  perpetual  right  to  have  a  certain 
quantity  of  water  flow  through  an  irrigation 
ditch  is  an  easement  therein,  and  an  incorporeal 
hereditament  descendible  by  inheritance,  and 
hence  a  freehold  estate.** 

1  See  2  Blackstone's  Commentaries,  103;  1  Preston 
on  Estates,  7,  20;  Coke  ob  Littleton,  345. 

2  1  Preston  on  Estates,  21. 

3  1  Preston  on  Estates,  21.    See  chapter  XXVII,  post. 

4  2  Bla)Ckstone'8  Commentaries,  103;  2  Crabb  on  Real 
Property,  2;  Van  Rensselaer  v.  Poucher,  5  Denio,  35,  40. 

5  4  Kent's  Commentaries,  23;  2  Blackstone's  Com- 
mentaries, 104,  note;  and  see  Roseboom  v.  Van  Vech- 
t#>>5  Demo,  414;  Gage  T.  Scales,  100  111.  221;  Wyatt  T. 
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Irrigation  Co.,  18  Colo.  298,  36  Am.  St.  Rep.  280;  Crawl 
y.  Harrin^on,  83  Neb.  112. 

6  2  Blackstone's  Commentaries,  104.  A  freeholder  is 
one  who  holds  a  freehold  estate — that  is,  lands  or  tene- 
ments, in  fee  simple,  fee  tail,  or  for  term  of  life:  Brad- 
ford V.  State,  15  Ind.  353. 

7  2  Blackstone*s  Commentaries,  386;  1  Preston  on  Es- 
tates, 203;  Ex  parte  Gay,  5  Mass.  419;  Brewster  v.  HiU, 
1  N.  n.  350;  Spangler  y.  Stanler,  1  Md.  Ch.  36;  and  see 
Trichard  y.  Prichard,  L.  R.  11  Eq.  232. 

8  2  Blackstone's  Commentaries,  386;  and  see  Prich- 
ard y.  Prichard,  L.  R,  11  Eq.  232. 

9  2  Blackstone's  Commentaries,  386;  and  see  Chap- 
man y.  Graj,  15  Mass.  439;  Montague  y.  Smiths  18  Mass. 
396;  Spangler  y.  btanler,  1  Md.  Ch.  36.  But  see  aec.  I2b, 
post. 

10  2  Blackstone's  Commentaries,  104.  Diyision  of  es- 
tates under  the  New  York  Reyised  Statutes:  See  1  Rey. 
Stats.,  p.  722;  and  see  Cal.  Ciy.  Code,  sec.  761  et  seq. 

11  Cal.  ay.  Code,  sec.  761. 

12  Wjratt  y.  Irrigation  Co.,  18  Colo.  298,  36  Am.  St. 
Hep.  280.    See  sec.  4a,  ante. 

§  15.    Tee  Simple. 

A  freehold  estate  of  inheritance  in  fee  simple  is 
the  higLest  and  most  extensive  interest  which  a 
man  can  have  in  lands.*  It  is  called  fee  simple, 
or  feodum  simplex,  because  it  signifies  a  lawful 
and  pure  inheritance.*  And  the  terms  ^^f  ee  sim- 
ple" and  "fee  simple  absolute"  have  one  and  the 
same  meaning.'*  The  term  "fee,"  when  standing 
by  itself,  signifies  an  estate  of  inheritance;'*  and 
"simple"  is  added  for  the  purpose  of  showing 
tbat  it  is  descendible  to  the  heirs  generally,  with- 
out restraint  to  the  heirs  of  the  body,  or  the 
like.*^    A  fee  simple  is,  therefore,  where  lands  are 
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given  to  a  man  and  his  heirs  forever;,  generally, 
absolutel}^  9,nd  simply,®  without  mentioning  what 
hfeirs,  hnt  refeTting  that  to  his  own  pleasure,  or 
to  the  disposition  of  the  law.'^  And  a  man  may 
have  a  fee  simple  in  any  kind,  of  hereditaments, 
either  corporeal  or  incorporeal.® 

1  Coke  on  Littleton,  1:  2  Blackstone's  Commentaries, 
105,  100;  Van  Rensselaer  v.  Poucher^  5  Detiio,  35,  40; 
Cal.  Civ.  Code,  sec.  762. 

2  Cofce  on  Littleton,  1;  Jackson  t.  Van  Zandt,  12 
Johns.  169. 

3  Jackson  v.  Van  Zandt,  12  Johns.  160,  177;  Clark  v. 
Baker,  14  C/al.  631,  76  Am.  Dec.  449.  Compare  Lott  v. 
Wyckoff,  1  Barb.  565. 

4  Coke  on  Littleton,  lb;  2  Blackstone/s  Commentaries, 
106. 

5  Coke  on  Littleton,  lb;  1  Proton  on  Estates,  420; 
Pennington  V.  Pennington,  TO  Md.  418,  434. 

6  2  Blackstone's  Commentaries,  104.  See  Patterson 
V.  McCousland,  3  Bland  Ch.  72;  Holliday  v.  Overton,  10 
Eng.  L.  &  Eq.  175;  Wendell  v,  Crandall,  IN.  Y.  495; 
Libby  V.  ,Clark,  118  U.  S.  255. 

7  2  Blackstone's  Commentaries,  104. 

8  2  Blackstone's  Commentaries,  106;  and  compate 
Canfield  v.  Ford,  28.  Barb.  336.    See  sec.  12a,  ante. 

§  16.    Words  Necessary  to  Create  a  Fee. 

At  common  law,  the  word  "heirs"  is  essential 
in  the  conveyiance,  in  order  to  create  an  estate  in 
fee  simple;-*^  and  no  other  word  or  expression  is 
sufficient  for  the  purpose.^.  The  rigor  of  this 
rule,  which  is  plainly  a  relic  of  the  feudal  strict- 
ness,^ has  been  greatly  relaxed  where  the  estate 
is  created  by  devise;^  and  if  the  intention  of  the 
testator  to  pa^s  a  fee  be  clearly  expressed,  it  will 
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be  deemed  sufficient  to  have- that  effect,  without 
the  nse  of  the  word  ^Tieirs/'*  Thus,  the  word 
"estate,"  when  used  by  a  testator,  and  not  re- 
strained to  a  narrower  signification  by  the  con-, 
lext  of  the  will^  is  sufficient  tq  car^y  tjie  fee.® 
So,  in  the  case  of  coaiv^ances  in  trust;  without 
words-  of'  inheritance,  this  trustee  will  by  implica- 
tion of  law  take  a  fee,  if  such  estate  be  necessary 
to  fulfill  the,  objects  of ^  the  trust. T  A  convey- 
ance to  a  corporation  sole,  limited  to  such  corpo- 
rator and  his  "successors,^^  will  pass  the  fee;^ 
but  the  word  ^Tieirs  in  a  grant  to  such  corpora- 
tion will  only  g\s9t.  a  life  estftte.®  A  grant  to  a 
corporation .  aggregate,  will,  from'  the  nature  of 
such  corporations,  carry  the  fee,  without  the  use 
of  "successors"  or  any  other  words  of  limita- 
tion.^^ And  legislative  grants  may  convey  land 
without  the  use  of  the  technical  terms  usual  in  a 
conveyance.**  Words  of  direct  reference  to 
some  other  estate  have  been  held  sufficient  to 
pass  a  fee,  without  the  use  of  the  technical  word 
^"heirs"*/®  as  where  the  grantee  in  fee  recon- 
veyed  the  lands  *^as  fully  as  they  were  granted  to 
him,"  and.  referred  to  the  former  deed,  this  was. 
held  to  convey  a  fee.*^  But  a  life  estate  without 
leritance  will* not  be  enlarged  into  a 
fee  by  a*  reference:  to. a  will  which  creates  a  fee 
with'ont  words  of  inheritance:'*^  In  liany,  per^ 
haps,  in  most,  of  the,  states,  the  tijiIq^  requiring 
:the  use  of  th^  word  "heirs?'  in  creatin-g  an  estate 
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in  fee  by  grant  has  'been  abrogated  by  statute;** 
and  it  is  generally  provided  that  every  grant  shall 
pass  all  the  estate  or  interest  of  the  grantor,  un- 
less the  intent  to  pass  a  less  estate  or  interest 
shall  appear  by  express  terms,  or  be  necessarily 
implied  in  the  terms  of  the  grant.*^  Unless 
changed  by  statute,  the  rule  still  prevails  in  all 
its  strictness.*^ 

1  Coke  on  Littleton,  8b:  2  Preston  on  Estates,  11,  12; 
Jackson  v.  Meyers,  3  Johns.  388,  3  Am.  Dec.  504;  Gray 
V.  Packer,  4  Watts  &  S.  17. 

2  Clearwater  v.  Rose,  1  Blackf.  137;  Hollings worth  v. 
McDonald,  2  Har.  &  J.  230,  3  Am.  Dec.  545;  Buffum  v. 
Hutchinson,  1  Allen,  58;  Patterson  t.  Moore,  15  Ark. 
222;  Bridgewater  v.  Bolton,  6  Mod.  109;  Sisson  v.  Don- 
nelly, 36  N.  J.  L.  432;  Merritt  v.  Disney,  48  Md.  344; 
Batchelor  v.  Whitaker,  88  N.  C.  350;  Jordan  v.  Mc- 
Clure,  85  Pa.  St.  495.  In  Vermont,  a  conveyance  to  a 
man,  his  heirs  and  assigns,  as  long  as  'Vood  grows  and 
water  runs,"  creates  a  fee  simple:  Arms  v.  Burt,  1  Vt. 
303,  18  Am.  Dec.  680;  and  see  Propagation  Soc.  y. 
Sharon,  28  Vt.  603.  In  Kentucky,  the  words  "and  bodily 
heirs"  were  held  to  create  a  fee:  True  v.  Nicholls,  2  Du- 
vall,  547.  But  a  grant  "to  J.  M.  and  his  generation,  to 
endure  so  long  as  the  waters  of  the  Delaware  run,"  was 
held  to  be  a  life  estate  only:  Foster  v.  Joice,  3  Wash.  C. 
C.  498. 

3  See  2  Blackstone*s  Commentaries,  56,  107. 

4  Webb  V.  Herring,  1  Rolle,  399;  Goodtitle  v.  Otway, 
2  Wils.  7;  Jackson  v.  Housell,  17  Johns.  281;  Newkirk  v. 
Xewkirk,  2  Caines,  345. 

5  Mayo  v.  Carrington,  4  Call,  472,  2  Am.  Dec.  580; 
Sargent  v.  Towne,  10  Mass.  300;  Myers  v.  Myers,  2  Mc- 
Cord  Eq.  214,  16  Am.  Dec.  648;  Merritt  v.  Abendroth, 
24  Hun,  218;  Wood  v.  Hills,  19  Pa.  St.  513.  .See  sec- 
331,  post. 

6  Mably  v.  Stainback,  1  Mart.  (N.  C.)  75,  1  Am.  Dec. 
545;  Turbett  v.  Turbett,  3  Yeates,  187,  2  Am.  Dec.  369; 
Jackson  v.  Merrill,  6  Johns.  185,  5  Am.  Dec.  213;  Jack- 
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son  V.  Delancy,  13  Johns.  536,  7  Am.  Dec.  404;  Doe  T. 
Hurrell,  5  Barn.  &  Aid.  21;  Lloyd  v.  Lloyd,  L.  R.  7  Eq. 
Cas.  458;  Nichols  v.  Butcher,  18  Ves.  195;  Roe  t.  Wright, 
7  East,  268.    See  sec.  13   ante. 

7  Neilson  v.  Lagon,  12  How.  98;  Welch  v.  Allen,  21 
Wend.  147;  White  v.,Woodberry,  9  Pick.  136;  North  v. 
Philbrook,  34  Me.  532;  Showman  v.  Miller,  6  Md.  479; 
and  see  Godfrey  v.  Humphrey,  18  Pick.  537;  Ewing  v. 
Shannahan,  113  Mo.  188. 

8  Overseers  etc.  v.  Sears,  22  Pick.  126;  and  see  Jus- 
tices etc.  V.  Thomason,  11  B.  Mon.  235;  Congregational 
etc.  Soc.  V.  Stark,  34  Vt.  243. 

9  Overseers  etc.  v.  Sears,  22  Pick.  126. 

10  Wilcox  V.  Wheeler,  47  N.  H.  488;  Boone  on  Cor- 
porations, sec.  54.  And  see  People  t.  Mauran,  5  Denio, 
389. 

11  Rutherford  v.  Greene,  2  Wheat.  196.  See,  also, 
Proprietors  etc.  v.  Permit,  5  N.  H.  280,  20  Am.  Dec.  580; 
Ward  V.  Bartholomew,  6  Pick.  409. 

12  2  Preston  on  Estates,  2;  and  see  Wicker  sham  y. 
Bills,  8  Ind.  287. 

13  Wickersham  v.  BiUs,  8  Ind.  287. 

14  Lytle  v.  Lytle,  10  Watts,  259.  See  Farrish  v.  Way- 
mann,  91  Va.  430. 

15  See,  as  to  New  York:  1  Rev.  Stats.,  sec.  1,  p. 
748;  Nicoll  v.  New  York  etc.  R.  R.  Co.,  12  N.  Y.  121. 
As  to  Illinois:  Railroad  Co.  v.  Sawyer,  92  HI.  377;  Cali- 
fomia:  Cal.  Civ.  Code,  sec.  1072;  Montgomery  v.  Sturdi- 
vant,  41  Cal.  290. 

16  See  Nicoll  v.  New  York  etc.  R.  R.  Co.,  12  N.  Y. 
121;  Cromwell  v.  Winchester,  2  Head,  389. 

17  Hogan  v.  Welcker,  14  Mo.  177. 

§  17.    Incidents  to  Estate  in  Pee. 

The  law  has  annexed  to  every  estate  in  fee 
simple  certain  inseparable  incidents,  one  of  the 
most  important  of  which  is  the  power  of  aliena- 
tion.* And  it  is  a  well-established  rule  that  a 
condition  annexed  to  the  creation  of  an  estate  in 
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fee  simple  against  alienation  generally  is  abso- 
lutely void.*  A  fee  simple  estate  and  a  restraint 
upon  its  alienation  cannot  in  their  nature  co- 
exist.* A  condition  that  the  grantee  shall  not 
alien,  or  that  he  shall  pay  a  sum  of  money  to  the 
grantor  upon  alienation,  is  therefore  void,  on  the 
ground  that  it  is  repugnant  to  the  estate 
granted;*  and  on  the  same  ground,  a  condition 
requiring  a  devisee  to  pay  a  sum  of  money  upon 
aliening  the  estate  was  held  to  he  void;*"^  so  of  a 
restriction  upon  a  devisee  in  fee,  that  he  should 
not  dispose  of  the  estate  during  a  period  named;* 
or  until  his  oldest  son  should,  become  of  age.'^ 
There  are,  however,  cases  where  partial  restric- 
tions upon  the  po\ifer  of  alienation,  such  as  con- 
ditions not  to  sell  to  a  particular  person,  or  for 
a  particular  time,  have  been  held  good;®  but 
doubts  have  been  expressed  as  to  their  correct- 
ness.^ Conditions  in  the  conveyance  not  repug- 
nant to  the  estate  granted,  but  restricting  the 
use  of  the  property  in  some  directions,  are  held 
to  be  valid  ;^®  such,  for  instance,  as  a  condition 
that  the  grantee  shall  not  use  or  suffer  the  prem- 
ises to  be  used  for  the  manufacture  or  sale  of 
any  intoxicating  liquors  thereon;^*  or  a  covenant 
not  to  erect  a  distillery;^'  or  restrictions  as  to  the 
manner  of  building;**  or  a  conditioii  that  a 
schoolhouse  should  not  be  erected  on  the  prem- 
ises, or  a  blast  furnace,  or  a  livery-stable,  or  a 
machine  shop  for  iron  manufacture,  or  a  powder 
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magazine,  or  a  hospital,  or  a  cemetery.^'*  But  a 
condition  which  avoids  a  grant  on  account  of  the 
sale  of  a  single  glass  of  intoxicating  liquor  is  un- 
reasonable and  absurd,  and  therefore  void.** 
Other  inseparable  incidents  of  a  fee  simple  estate 
are  the  rights  of  descent,  of  curtesy,  and  of  dower, 
which  will  be  fully  considered  in  separate  chap- 
ters.*^ This  estate  is  also  liable,  both  in  Eng- 
land and  in  this  country,  to  the  debts  of  the 
owner,  and  as  well  after  as  before  his  death. ^"^ 
In  this  country,  whether  the  lands  descend  to  the 
heir  or  go  to  the  devisee,  they  are  subject  to  the 
payment  of  the  debts  of  the  ancestor,  according 
to  the  laws  of  the  state  in  which  they  are  situ- 
ated.** By  the  common  law  of  England,  estates 
in  fee  simple  are  forfeited  to  the  crown  by  at- 
tainder of  treason,*^  to  be  forever  vested  in  the 
crown.^®  But  no  attainder  of  treason  against 
the  United  States  shall  work  corruption  of  blood 
or  forfeiture,  except  during  the  life  of  the  person 
attainted.^* 

1  Coke  on  Littleton,  223a;  and  see  Blackstone  Bank 
V.  Davis,  21  Pick.  42,  32  Am.  Dec.  241;  Craig  v.  Watt,  1 
Watts,  498. 

2  Hall  y.  Tufts,  18  Pick.  455;  M'Williams  t.  Nisley,  2 
Serg.  &  R.  513,  7  Am.  Dec.  654;  Blackstone  Bank  v. 
Davis,  21  Pick.  42;  McCleary  v.  EUis,  54  Iowa,  311,  37 
Am.  Rep.  205;  Walker  v.  Vincent,  19  Pa.  St.  369. 

3  De  Peyster  v.  Michael,  6  N.  Y.  467,  493;  and  see 
Oxley  V.  Lane,  35  N.  Y.  340;  Doebler's  Appeal,  64  Pa. 
St.  623;  Mandlebaum  v.  McDonell,  29  Mich.  78.  18  a  . 
Eep.  61;  McCleary  v.  Ellis,  54  Iowa,  311,  37  Am,  Rep. 
205;  Steib  Y.  Whitehead,  111  111.  251. 
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4  De  Peyster  t.  Michael,  6  N.  Y.  467,  57  Am.  Dec. 
470;  overruling  Jackson  v.  Schutz,  18  Johns.  174.  9  Am. 
Dec.  195;  and  see  Newkerk  v.  Newkerk,  2  Caines,  345; 
Livin^ton  v.  Stickles,  7  Hill,  257;  Mandlebaum  v.  Mc-. 
Donell,  29  Mich.  78,  18  Am.  Rep.  61.  Compare  J.yon  v. 
Adde,  63  Barb.  96;  Caerger  v.  Lansing,  64  N.  Y.  431; 
Bedell  v.  Shaw,  59  N.  Y.  51;  Central  Bank  t.  Heydorn, 
48  N.  Y.  268. 

5  King  V.  Burehell,  Amb.  379. 

6  Mandlebaum  v.  McDonell,  29  Mich.  78,  18  Am. 
Rep.  61;  McCIeary  v.  Ellis,  54  Iowa,  3U,  37  Am.  Rep. 
205.    See  sec.  200,  post. 

7  Roosevelt  v.  Thurraan,  1  Johns.  Ch.  1.  Compare 
Robert  v.  Coming,  23  Hun,  290. 

8  M'Williams  v.  Nisley,  2  Serg.  ft  R.  513,  7  Am.  Dec. 
654;  Large's  Case, -2  Leon.  82;  McCullough  y.  Gilmore, 
11  Pa.  St.  370;  Stewart  v.  Brady,  3  Bush,  623;  Turner  v. 
Johnson,  7  Dana,  438;  Hawley  v.  Northampton,  8  Mass. 
37.  The  limitation  of  the  power  of  sale  for  five  years 
is  not  inconsistent  with  a  fee  simple  estate:  Llbby  v. 
Clark,  118  U.  S.  255. 

9  See  De  Peyster  t.  Michael,  6  N.  Y.  467,  57  Am. 
Dec.  470;  Mandlebaum  v.  McDonell,  29  Mich.  78,  18 
Am.  Rep.  61;  Murray  v.  Green,  64  Cal.  363;  Anderson  v. 
Cary,  36  Chip  St.  506,  38  Am.  Rep.  602;  Smith  v.  Faugh  t, 
45  U.  C.  Q.  B.  484;  Attwater  v.  Attwater,  18  Beav.  330. 

10  Plumb  V.  Tubbs,  41  N.  Y.  442;  and  see  Bradstreet 
V.  Clark,  21  Pick.  389;  Hoyt  v.  Kimball,  49  N.  H.  327. 

11  O'Brien  v.  Wetherill,  14  Kan.  616;  Plumb  y.  Tubbs, 
41  N.  Y.  442;  Cowell  v.  Springs  Co.,  100  U.  S.  55;  and 
see  Stines  v.  Dorman,  25  Ohio  St.  580. 

12  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  13  Am. 
Rep.  556. 

13  Linzee  v.  Mixer,  101  Mass.  512;  Trustees  v.  Lynch, 
70  N.  Y.  440,  26  Am.  Rep.  615. 

14  Gray  v.  Blanchard,  8  Pick.  284;  Nicoll  v.  Erie  Ry. 
Co.,  12  N.  Y.  121;  Collins  v.  Marcy,  25  Conn.  242;  and 
see  Jackson  v.  Schutz,  18  Johns.  174,  9  Am.  Dec.  195; 
Dorr  V.  Harrahan,  101  Mass.  531,  3  Am.  Rep.  398. 

15  Plumb  V.  Tubbs,  41  N.  Y.  442.  See  chapter  XX, 
post. 

16  See   chapters  V,   VI,   and  XXIII,   post. 
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17  Bfuckley  v.  Nightingale,  1  Strange,  6G5;  Korke  v. 
Dayzell,  4  Term  Rep.  408;  Hays  t.  Jackson,  6  Mass.  149; 
Phillips  T.  Rogers,  12  Met.  405. 

18  Watkins  v.  Holman,  16  Pet.  25;  Bruch  t.  Lantz, 
2  Rawle,  392,  21  Am.  Doc.  458;  Sands  v.  Lyndham,  27 
Gratt.  291,  21  Am.  Rep.  348;  sec.  275,  post. 

19  Coke  on  Littleton,  392;  4  Blackstone's  Commenta- 
ries, 381. 

20  4  Blackstone's  Commentaries,  381;  Lord  de  la 
Warre-'s  Case,  11  Coke,  la.  Compare  Burgess  v.  Wheate, 
1  Eden,  201;  Wheatley  v.  Thomas,  Lev.  74. 

21  U.S.  Const.,  art.  3,  sec.  3;  and  see  Wallach  y.  Van 
Riswick,  92  U.  B.  202;  Day  v»  Micon.  18  WaU.  156; 
Bigelow  T.  Forrest,  9  Wall.  339. 

§•  18.    Abeyance  of  the  Fee. 

The  fee  simple  of  lands  is  generally,  vested  in 
some  person  or  other,  although  inferior  estates 
may  be  carved  out  of  it.^  But  an  estate  may  be 
so  situated  that  no  person  is  seised  of  it  in  fee, 
in  vrhich  case  the  fee  is  eaid  to  be  in  abeyance, 
that  is,  in  expectation,  remembrance,  and  contem- 
plation of  law.^  Thus,  on  the  resignation,  dep- 
rivation, or  death  of  a  parson,  the  fee  is  said  to 
be  in  abeyance  until  there  be  a  successor.^  So 
the  franchises  of  a  corporation  may  remain  in 
abeyance."*  But  the  law  does  not  permit  estates 
to  be  in  abeyance  except  in  cases  of  necessity;* 
and  it  has  been  said  that  the  doctrine  of  a  fee 
in  abeyance  is  not  now  the  law  of  real  property.* 
On  the  other  hand,  the  maxim,  that  a  fee  cannot 
be  in  abeyance  is  held  not  to  be  of  universal  ap- 
plication.'^ And  not  only  the  fee,  but  even  the 
freehold,  niay>  by  act  of  law,  be  in  abeyance,^ 
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as  where  a  parson  dies,  the  freehold  of  his  glebe 
is  in  abeyance  till  the  induction  of  hia  STiccessor.® 
But  the  first  estate  of  freehold  cannot  be  in  abey- 
ance by  the  act  of  the  o^ner;*^  hence,  at  com- 
mon law,  an  estate  of  freehold  cannot  be  created 
by  deed  to  commence  in  future/^  except  by  way 
of  remainder;^^  It  is  held  in  North  Carolina 
that  a  deed  granting  an  estate  to  one  for  life,  and 
on  her  death  to  her  children  in  fee,  reserving  a 
life  estate  to  the  grantor,  is  valid.** 

1  2  Blackstone's  Commentaries,  107. 

2  Coke  on  Littleton,  342;  and  see  Mattsr  of  Braye 
Peerage    etc.,  6    Bing.  N.  C.  754;     Pawlet  T.  Clark,  9 
Crnnch,  293. 

8  See  Weston  v.  Hunt,  Z  Mass.  500;  Terrett  v.  Tay- 
lor, 9  C^a^ch,  43,  47;  Cheever  v.  Pearson,  16  Pick.  266. 

4  Dartmouth  College  v.  Woodward,  4  Wheat.  518, 
691.    Compare  Bice  t.  Osgood,  9  Mass.  38. 

5  Hob.  338;  Bpeksport  t.  Spofford,  12  Me.  492;  Dono- 
van V.  Pitcher,  53  Ala.  411,  25  Am.  Bep.  634. 

6  See  Fearne  on  Bemainders,  351,  361;  Williams  on 
Beal  Property,  256;  Sands  v.  Lynham,  27  Gratt.  291, 
21  Am.  Bep.  348;  Mooers  v.  White,  6  JQh^s.  Ch.  a60, 
365. 

7  Wallach  v.  Van  Biswick,  92  U.  S.  202. 

8  2  Blackstone's  Commentaries,  107. 

9  Hob.  388;  1  Preston  on  Estates,  216,  217. 

10  Hob.  153;  1  Preston  on  Estates,  216;  2  Blapkstone's 
Commentaries,  165;  Jackson  v.  Dunsbagh,  1  Jolins.  Cas. 
91.  This  rule  has  been  abolished  or  qualified  by  statute 
in  many  of  the  states:  See  1  N.  Y.  Bev.  Stats.,  pp.  723, 
724;  Gorham  v.  Daniels,  23  Vt.  600;  Bell  T.  Scannon, 
15  N.  H.  381,  41  Am.  Dec.  706. 

11  2  Blackstone's  Commentaries,  165;  1  Preston  on 
Estates,  220;  Brewer  v.  Baxter,  41  Ga.  2X2,  5  Am.  Bep. 
531;  Singleton  v.  Bremar,  4  McCord,  12,  17  Am.  Dec.  699. 

12  Coke  on  Littleton,  49;  1  Atk.  Con.  11.    See  Doe 
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V.  Oooden,  6  Houst.  307;  Heath  v.    Hewitt,  127  N.  Y. 
166,  24  Am.  St.  Rep.  438. 

13    Savage  ▼.  Lee,  00  N.  C.  320,  47  Am.  Rep.  S83. 

§  19.    Wliq  may  be  Treeholden. 

Ag  a  general  rale,  all  persons  ^re,  by  the  com-* 
moi^  l^w,  capable  of  holding  freehold  estates.^ 
Th0  prineipal  exceptions  to  the  rule  are  cases  of 
disability  prising  from  alienage;^  and  even  an 
alien  xi^ay^,  at  common  law^  iake  an  estate  by  the 
act  of  the  parties,  as  by  purchase  or  devise,^  and 
bold  the  same  against  all  the  world  but  the  stated 
And  ^a  inquest  of  ^^office  foun4*^''^  is  absolutely 
necessary  before  he  can  be  devested  of  it  by  the 
state.^  But  an  alien  cannot  take  an  estate  by 
the  act  of  the  law,  as  by  descent,  for  he  has  no 
ioheritable  blood;''^  and  in  ease  the  heir  is  an 
alien,  the  title  eo  instanti,  and  without  the  neces- 
sity  of  any  inquest  or  other  proceedings  in  the 
nature  of  ^'office  foupd^'  vests  in  the  state.®  In 
this  country,  the  disability  of  alienage  has  been 
removed  to  a  great  extent  by  statute  in  the  differ- 
ent states;®  but  ^n  a  few  of  them  the  common 
law  still  prevails.*®  As  it  respects  corporations, 
they  have  the  right  at  qonimon  law  to  take,  hold, 
and  dispose  of  real  property,  for  any  purposes  not 
in consd stent  with  the  object  of  their  creation;** 
and  they  may  take  by  all  the  usual  modes  of  ac- 
quiring property.**  A  deed  of  a  mining  claim 
by  a  qualified  locator  to  an  alien  operates  as  a 
transfer  of  the  claim  to  the  grantee,  subject  to 
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question  in  regard  to  his  citizenship  by  ;the  gov- 
ernment only.*^  So  it  is.  held  that  an  alien  may 
acquire  title  to  a  ditch  and  water  right,  and  hold 
the  same  until  office  found  against  collateral  at- 
tacks by  third  persons  other  than  the  sovereign, 
and,  in  the  absence  of  forfeiture  by  office  found, 
may  convey  title  to  his*  grantee.*'*  Under  the 
provisions  of  the  California  codes,  nonresident 
alien  heirs  are  entitled  to  share  in  the  estate  of 
an  intestate  equally  •with  heirs  of  the  same  de- 
gree residing  in  the  state.-*^'  And,  under  Texas 
laws,  an  estate  in  fee  vests  in  the  alien  immedi- 
ately on  the  death  of  the  ancestor,  subject  to  be 
defeated  by  his  failure  to  become  a  citizen  or  to 
dispose  of  the  estate  within  the  period  prescribed 
by  the  statute.  This  is  a  condition  subsequent, 
and  on  a  failure  to  comply  with.it  the  resump- 
tion of  the  estate  must  be  by  entry  under  judicial 
process.**^  Act  of  Congress  of  March  3,  1887, 
prohibiting  aliens  from  holding  i*eal  estate  in  any 
of  the  territories  of  the  United  States,  oi*  in  the 
District  of  Columbia,  is  construed  to  apply  only 
to  titles  acquired  after  the  passage  of  the  act,  and 
only  then  in  a  direct  proceeding  by  the  attorney 
general  to  enforce  the  forfeiture  to  the  govern- 
ment.*'' 

1  Coke  on  Littleton,  2;  1  Blackstone^s  Commentaries, 
466;  Parker  V.  Stuokert,  2  Miles,  278;  Hileman  v.  Bon- 
Blaugh,  13  Pa,  St.  344,  53  Am.  Dec.  474;  Huss  v.  Ste- 
phens, 52  Pa.  St.  282;  Bancroft  v.  Consen,  13  Allen,  50; 
Harmon  v*  James,  7  Smedes  &  M.  Ill,  45  Am.  Dec.  296. 


60  ESTATE   IN   FEE   SIMPXJE.  8  19 

2  See  Fox  v.  Sontfaack,  12  Mass.  143;  Montgomery  v. 
Dovion,  7  N,  H.  475;  Apthorp  ylBackus,  Kirby,  407,  1 
Am.  Dec.  26. 

3  Coke  on  Littleton,  2;  Wads  worth  v.  Wadsworth.  12 
K  Y.  376;  Fairfax  v.  Hunter,  7  Cranch,  619;  Gouver- 
iienr  v.  Robertson,  11  Wheat.  332. 

4  Goodrich  v.  Russell,  42  N.  Y.  177;  Stamm  v.  Bost- 
wick,  122  N.  Y.  48. 

5  See  3  Blackst one's  Commentaries,  258;  Mooers  y. 
White,  6  Johns.  Ch.  365;  Vermont  v,  Boston  etc.  R,  R. 
Co.,  25  Vt.  433. 

6  Jackfion  v.  Adams,  7  Wend.  368;  Elmondorflf  v.  Car- 
michael,  3  Litt.  472,  14  Am.  Dec.  86;  Goodrich  v.  Rus- 
sell, 42  N.  Y.  177.  But  upon  the  death  of  the  alien  pur- 
chaser, the  title  of  the  state  is  at  once  perfect  by  es- 
cheat, without  any  proceedings  whatever:  42  N.  Y.  177; 
Crane  v.  Reeder,  21  Mich.  24,  4  Am.  Rep.  430. 

7  Mooers  v.  White,  6  Johns.  Ch.  365;  Jackson  v.  Fitz- 
simmons,  10  Wend.  9,  24  Am.  Dec.  198;  Munro  v.  Mer- 
chant, 28  N.  Y.  9,  15;  Orr  t.  Hodgson,  4  Wheat.  453; 
Elmondorff  v.  Carmichael,  3  Litt.  472.  14  Am.  Dec.  86. 

8  Elmondorff  v.  Carmichael,  3  Litt.  472,  14  Am.  Dec. 
86;  Sands  v.  Lynham,  27  Gratt.  291,  21  Am.  Rep.  348; 
Crane  v.  Reeder,  21  Mich.  24,  4  Am.  Rep.  430;  and  see 
Ilinkle  v.  Shadden,  2  Swan,  46;  White  v.  White,  2  Met. 
(Ky.)  185;  Johnson  v.  Hart,  3  Johns.  Cas.  322. 

9  Under  the  New  York  statute,  the  children  of  a  resi- 
dent alien  deceased  succeed  to  his  real  estate,  as  heirs, 
although  they  are  themselves  nonresident  aliens:  Good- 
rich V.  Russell,  42  N.  Y.  177;  so,  in  Kentucky:  Eustache 
V.  Roadaquest,  11  Bush,  42.  And  in  the  former  state, 
nn  alien  female  who  Intermarries  with  a  citizen  thereby 
becomes  a  citizen  capable  of  taking  and  holding  lands 
by  purchase  or  descent:  Luhrs  v.  Eimer,  80  N.  Y.  171. 
Nonresident  aliens  may  take  land  by  descent  under  the 
^Massachusetts  statutes:  Lumb  t.  Jenkins,  100  Mass. 
527.    See  Cal.  Civ.  Code,  sec.  671. 

10  See  Crane  v.  Reeder,  21  Mich.  24,  4  Am.  Rep. 
430;  Sands  v.  Lynham,  27  Gratt.  291,  21  Am.  Rep.  348. 

11  Ketchum  v.  Buffalo,  14  N.  Y.  356;  Sutton  v.  Cole, 
3  Mass.  239,  3  Am.  Dec.  134;  Warden  etc.  v.  South  East 
Ry.  Co.,  9  Hare,  489;  13  Eng.  L.  &  Eq.  240;  Boone  on 
Corporations,  sec.  40. 
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12  Robie  t.  Sedgwick,  35  Barb.  319. 

13  Manuel  v.  Wulff,  152  U.  S.  505;  reversing  9  Mont. 
279. 

14  Quigley  v.  Birdseye,  11  Mont.  439. 

15  Estate  of  Billings,  65  Cal.  593;  and  see,  also,  Grif- 
fith V.  Godey,  113  U.  S.  89. 

16  Wiederanders  v.  State,  64  Tex.  133. 

17  Johnson  y.  Elkins,  1  App.  Gas.  D.  G.  430. 

§  20.    Nature  of  Seisin. 

The  term  "seisin"  is  applied  to  the  possession 
of  an  estate  of  freehold;*  and  the  owner  of  such 
an  estate  is  said  to  be  "seised"  thereof.*  An- 
ciently, the  term  was  used  to  denote  the  comple- 
tion of  that  investiture  by  which  the  tenant  was 
admitted  into  the  tenure,  and  without  which  no 
freehold  could  be  constituted  or  pass.^  The  cere- 
mony of  livery  of  seisin  was  necessary  to  vest  a 
title."*  But  the  common-law  conveyance  by  feoff- 
ment, livery,  etc.,  was  nev-er  adopted  in  this  coun- 
tr}^;*^  or,  if  so,  it  is  now  out  of  use,  being  wholly 
superseded  by  deed  acknowledged  and  recorded.® 
A  conveyance  by  deed,  duly  acknowledged  and  re- 
corded, is  equivalent  to  livery  of  seisin.''  It 
gives  to  the  grantee  legal  investiture  of  the  land 
conveyed,  and  has  the  same  effect  as  if  the  gran- 
tor entered  upon  the  land  and  gave  actual  seisin 
by  the  formal  delivery  of  turf  or  twig.®  Actual 
entry  upon  the  land  by  an  heir  or  grantee  is  not 
in  general  necessary  in  ord-er  to  give  him  a  seisin 
in  deed,  provided  the  ancestor  or  grantor  was 
seised  at  the  time,  or  the  possession  was  vacant, 
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the  ancestor  or  grantor  having  the  right .•  The 
legal  presumption  is,  that  seisin  follows  the  title, 
and  that  they  correspond  with  each  other.-^®  In 
the  absence  of  other  evidence,  the  deed  itself 
raises  a  presumption  that  the  grantor  had  suffi- 
cient seisin  to  enable  him  to  convey,  and  also  op- 
erates to  vest  the  legal  seisin  in  the  grantee.** 
It  has  been  held  that  seisin  of  lands,  when  the 
word  is  used  to  signify  possession  merely,  may  be 
proved  by  parol.  But  when  used  to  signify  pos- 
session under  legal  title,  it  can  only  be  proved 
by  proper  conveyances.**  The  possession  of  land 
by  an  agent  has  the  same  effect  as  possession  by 
a  tenant.*^ 

1  Coke  on  Littleton,  153a;  Slater  y.  Bawson,  6  Met. 
4^;  Towle  v.  Ayer,  8  N.  H.  58;  Van  Rensselaer  v. 
Poncher,  5  Denio,  35;  Durando  v.  Durando,  32  Barb. 
529;  Bearce  v.  Jackson,  4  Mass.*  408.  According  to  the 
modem  authorities,  there  seems  to  be  no  legal  difference 
between  the  words  "seisin"  and  "posaession":  Slater  v. 
Rawson,  6  Met.  439,  444.  Seisin  is  a  nomen  generalis- 
semum,  and  means  "ex  vl  termini,"  the  whole  legal  title: 
Fitzhugh  V.  Croghan,  2  J.  J.  Marsh.  429,  19  Am.  Dec. 
139.  As  generally  understood,  seisin  is  of  two  kinds: 
seisin  in  fact  or  in.  deed,  and  seisin  in  law:  Coke  on  Lit- 
tleton, 293a;  Hovenden  y.  Annesley,  2  Schoales  &  L.  623. 
The  former  is  the  actual  possession  of  a  freehold,  the 
latter  is  the  right  to  the  possession:  Vanderheyden  v. 
Crandell,  2  Denio,  9,  21;  1  N.  Y.  491;  Durando  t.  Duran- 
do, 32  Barb.  529.  Compare  Cook  y.  Hammond,  4  Mass. 
489;  Matthews  y.  Ward,  10  Gill  &  J.  443;  Bush  y.  Brad- 
ley, 4  Day,  305;  Jenkins  y.  Fahey,  73  N.  Y.  362. 

2  See  Wells  v.  Prince,  4  Mass.  68;  Warren  v.  Childs, 
11  Mass.  225;  Barr  v.  Oratz,  4  Wheat.  213;  Fitzhugh  y. 
Croghan,  2  J.  J.  Marsh.  429,  19  Am.  Dec«  139;  EngUshbe 
y.  Helmuth,  3  N.  Y.  294. 
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3  Coke  on  Littleton,  266b;  2  BIackstone*s  Commenta- 
ries, 209;  Taylor  v.  Horde,  1  Burr.  107;  and  bee  Pritts 
tr.  Richey,  29  Pa.  St.  71. 

4  Sec  2  Blackstone's  Commentaries,  315,  316.  Livery 
of  seisin  is  no  longer  necessary:  Stats.  8  &  9  Vict.,  c. 
106^  sec.  2. 

5  See  4  Kent's  Commentaries,  84;  Bryan  v.  Bradley, 
16  Conn.  480;  Todd  T.  Oviatt,  58  Conn.  179;  Davis  v. 
Mason,  1  Pet.  504. 

6  Higbee  v.  Kice,  5  Mass.  352;  Pidge  v.  Tyler,  4  Mass. 
541. 

7  Higbee  v.  Rice,  5  Mass.  352;  and  see  Bradstreet  v. 

aarke,  12  Wend.  601,  677. 

8  Goodwin  v.  Hubbard,  15  Mass.  214;  Ward  v.  Fuller, 
15  Pick.  185;  McKee  v.  Pfout,  3  Dall.  489. 

9  Jackson  v.  Howe,  14  Johns.  406;  Gr^n  v.  Chelsea, 
24  Pick.  71;  Green  v.  Liter,  8  Cranch,  229;  1  Greenleaf  s 
Cruise  on  Real  Property,  ♦SO,  note.  Compare  Jackson 
V.  Woodman,  29  Me.  266;  Hlnman  v.  Ce  van  way,  9  Pa. 
St.  40. 

10  Barr  t.  Gratz,  4  Wheat.  213;  Ward  v.  Fuller,  15 
Pick.  185;  and  see  Farwell  v.  Rogers,  99  Mass.  33;  Wil- 
son V.  Manufacturing  Co.,  40  W.  Va.  413,  52  Am.  St. 
Rep.  890;  Alexander  v.  Gibbon,  118  N.  C.  796,  54  Am. 
St.  Rep.  757. 

11  Ward  v.  Fuller,  15  Pick.  185.  In  New  Hampshire, 
a  deed  is  not  in  itself  evidence  of  seisin,  even  of  forest 
land:  Bell  v.  Peabody,  63  N.  H.  233,  56  Am.  Rep^  5Ut>. 

12  Ford  V.  Garner,  49  Ala.  603. 

13  Huff  V.  Crawford,  88  Tex.  368,  53  Am.  St.  Rep. 
763. 

§  2h    Disseisin. 

By  the  term  "disseisin/^  according  to  its  primi- 
tive and  genuine  meaning,  is  to  be  understood  an 
entry  into  the  lands  or  tenements  of  another,  ac- 
companied with  expulsion,  or  ouster,  of  such 
6ther  from  the  freehold.*  Disseisin  is  an  estate 
gained    by  wrong  and  injury,  therein    diflEering 
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from  dispossession,  which  may  be  by  right  or 
wrong.^  But  a  disseisor  is  said  to  be  a  dispos- 
sessor  by  wrong,  claiming  a  fee,  or  a  title  which 
is  equivalent  to  a  fee.*  The  elements  of  actual 
disseisin  are  the  fact  of  entering,  and  the  inten- 
tion to  usurp  possession.'*  Disseisin  is  always  a 
tortious  act;*^  yet  one  may  become  a  disseisor, 
though  entering  peaceably  under  a  void  deed,® 
or  by  fraud;''  and  the  intention  to  disseise  may, 
under  some  circumstances,  be  imputed  to  those 
who  by  a  general  rule  of  law  are  in  ordinary 
cases  incapable  of  willing,  or  are  not  bound  by 
an  exercise  of  the  will.®  An  infant  or  a  feme 
covert  may  be  a  disseisor.®  But  to  constitute 
actual  disseisin  there  must  be  an  unequivocal  act 
of  ownership,  open,  known,  exclusive,  adverse, 
and  uninterrupted.^®  Disseisin,  like  trespass,  is 
a  tortious  act  adverse  in  its  nature,  and  in  dero- 
gation of  the  right  of  the  true  owner.*-^  And  its 
effect  is  to  give  the  disseisor  an  absolute  title  in 
fee,  if  he  be  suffered  to  remain  in  undisturbed 
possession  of  the  land  during  the  period  pre- 
scribed by  the  statutes  of  limitation.**  There  is, 
however,  a  disseisin  by  election  of  the  owner,  or 
by  construction  of  law,  which  is  recognized  in  op- 
position to  actual  disseisin;**  not  necessarily 
amounting  to  an  ouster  of  the  freehold,  but  which 
the  owner  may  elect  to  treat  as  a  usurpation  of 
his  freehold,  in  order  to  vindicate  his  title  by  an 
action  at  law.*"*    In  modern  times,  disseisin  has 
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generally  been  regarded  as  synonymous  with  ad- 
verse possession,  a  subject  treated  of  in  a  subse- 
quent chapter.**  The  intention  of  the  wrong- 
doer to  claim  adversely  is  an  essential  ingredient 
in  disseisin.*^ 

1  Smith  V.  Burtis,  6  Johns.  197,  5  Am.  Dec.  218;  Coke 
on  Littleton,  181a,  257;  Jackson  v.  Rogers,  1  Johns.  Cas. 
33;  Towle  v.  Ayer,  8  N.  H.  60,  Clarke  v.  McClure,  10 
Gratt.  305;  Ewing  v.  Burnet.  11  Pet.  41;  People  v.  Van 
Rensselaer,  8  Barb.  189,  194:  Williams  v.  Thomas,  12 
East,  141;  Probst  v.  Presbyterian  Church,  129  U.  8.  182, 
192;  Unger  v.  Mooney,  63  Cal.  590,  49  Am.  Rep.  100. 

2  Coke  on  Littleton,  153;  Afatheson  v.  Trot,  1  Leon. 
209;  Slater  v.  Rawson,  6  Met.  439;  Doe  v.  Thompson,  5 
Cow.  371. 

3  See  Smith  v.  Burtis,  6  Johns.  197,  5  Am.  Dec.  218; 
M'Call  V.  Neely,  3  Watts,  71;  Bigelow  v.  James,  10  Pick. 
161. 

4  Smith  V.  Burtis,  6  Johns.  197,  5  Am.  Dec.  218;  Wig- 
gins y.  Holley,  11  Ind.  2;  Magee  v.  Magee,  37  Miss.  162; 
Grant  v.  Fowler,  39  N.  H.  101.  See  Varick  v.  Jackson, 
2  Wend.  166,  19  Am.  Rep.  571;  McGregor  v.  Comstock, 
17  N.  Y.  172. 

5  Doe  V.  Thompson,  5  Cow.  371;  Bradstreet  v.  Hunt- 
ington, 5  Pet.  401,  438. 

6  See  Bradstreet  v.  Huntington,  5  Pet.  401;  Whitney 
V.  French,  25  Vt.  663;  Allyn  v.  Mather,  9  Conn.  114; 
Beverly  v.  Burke,  9  Ga.  440,  54  Am.  Dec.  351;  Thomas 
V.  Kelly,  13  Ired.  269;  Small  v.  Proctor,  15  Mass.  495. 

7  Bradstreet  v.  Huntington,  5  Pet.  401. 

8  Bradstreet  v.  Huntington,  5  Pet.  401. 

9  1  Rollers  Abridgment,  658;  Bradstreet  v.  Hunting- 
ton, 5  Pet.  401. 

10  Taylor  v.  Horde,  1  Burr.  110;  Slater  v.  Jepherson, 
6  Cush.  129;  Johnson  v.  Bean,  119  Mass.  271;  Jackson 
V.  Schoonmaker,  2  Johns.  230;  French  v.  Pearce,  8  Conn. 
440,  21  Am.  Dec.  680;  Clarke  v.  McClure,  10  Gratt.  305; 
Lane  v.  Gould,  10  Barb.  254;  Coburn  v.  Hollis,  3  Met. 
125;  Winthrop  v.  Benson,  ol  Me.  381,  52  Am.  Dec.  618; 
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Jones  V,  Chiles,  2  Dana,  25;  Calfaoun  v.  Cook,  9  Pa.  St. 
226;  Little  v.  Libby,  2  Me.  242,  11  Am.  Dec.  G8. 

11  Cook  V.  Babcock,  11  Cush.  206;  and  see  Chad- 
bourne  V.  Swan,  40  Me.  260;  Winthrop  t.  Benson,  31 
Me.  381,  52  Am.  Dec.  618. 

12  Wheeler  v.  Bates,  21  N.  H.  460;  Denham  v.  Hole- 
man,  26  Ga.  191,  71  Am.  Dec.  198;  Little  v.  Downing,  37 
N.  H.  367;  Groft  v.  Weakland,  34  Pa.  St.  308. 

13  See  Taylor  v.  Horde,  1  Burr.  110;  Smith  v.  Burtis, 
6  Johns.  197,  215,  5  Am.  Dec.  218;  Prescott  v.  Nevers, 
4  Mason,  326. 

14  Jerritt  t.  Weare,  3  Price,  575;  Miller  t.  Sheckle- 
ford,  3  Dana,  389;  Smith  v.  Burtis,  6  Johns.  197,  5  Am. 
Dec.  218. 

15  See  chapter  XXII,  post;  also,  Pickett  t.  Doe.  74 
Ala.  122,  130. 

16  Roberts  v.  Richards,  84  Me.  1;  Preble  v.  Railroad 
Co.,  85  Me.  260,  35  Am.  St.  Rep.  366;  and  see  sec.  252, 
post. 

§  22.    American  Tenures. 

Tenure  is  the  mode  by  which  a  man  holds  an 
estate  in  lands.*  Prior  to  the  introduction  of  the 
feudal  system  into  England,  lands  were  allodial; 
that  is,  they  were  held  in  free  and  absolute  own- 
ership, the  same  as  personal  property  was  held.^ 
But  in  consequence  of  the  introduction  of  the  feu- 
dal tenures  by  the  Normans,  it  became  a  maxim 
of  the  English  law  that  all  real  property  is,  in 
theory,  vested  in  the  king,  as  the  head  and  sov- 
ereign representative  of  the  nation;^  and  that  all 
lands  in  the  kingdom  are  held,  either  mediately 
or  immediately  of  the  crown,  in  consideration  of 
certain  services  to  be  rendered  by  the  tenant.'* 
In  the  United  States,  lands  are  held  unencum- 
bered   by  any  feudal    burden;*^  nevertheless,  in 
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theory  at  least,  all  valid  individual  title  to  land 
is  to  be  traced  to  a  grant  from  the  crown,*  or  a 
state  government,  or  from  the  government  of  the 
United  States.'^  So  every  man  holds  his  estate 
subject  to  the  right  of  eminent  domain:®  and  it 
is  also  held  under  the  tacit  understanding  that 
the  owner  shall  so  deal  with  his  land  as  not  to 
cause  injury  to  others.®  The  tenant  or  owner  in 
fee  is,  however,  to  all  intents  and  purposes,  abso- 
lute owner;^®  and  it  may  be  said,  generally,  that 
lands  in  this  country  are  held  by  an  allodial 
title.*^  The  principle  of  discovery  was  the  origi- 
nal foundation  of  titles  to  land  on  the  American 
continent,  as  between  the  different  European  na- 
tions, by  whom  conquests  and  settlements  were 
here  made.*^  Those  nations  asseri^d  the  exclu- 
sive right  of  granting  the  soil  to  individuals,  sub- 
ject only  to  the  Indian  right  of  occupancy;*^  and 
this  principle  was  adopted  by  the  United  States.** 
It  follows  that  the  Indian  title  is  subordinate  to 
the  absolute  ultimate  title  of  the  government;*** 
and  the  Indian  inhabitants  are  to  be  deemed  in- 
capable of  transferring  the  absolute  title  to  oth- 
ers.*« 

1  2  Bouvier's  Law  Dictionary,  585.  See  2  Blackstone^s 
Commentaries.  45,  105.  The  term  Is  very  comprehensive, 
and  may  import  a  mere  possession,  but  may  hiclnde 
every  holding  of  an  inheritance:  Richman  v.  Lippincott, 
29  N.  J.  L.  59. 

2  2  Blackstone's  Commentaries,  47;  3  Kent's  Com- 
mentaries, 494. 
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3  Coke  on  Littleton,  lb;  1  Greenleaf  s  Cruise  on  Real 
Property,  ♦lO. 

4  2  Blackstone's  Commentaries,  105;  Commonwealth 
T.  Alger,  7  Gush.  53,  90. 

5  See  Cornell  v.  Lamb,  2  Cow.  652;  Bradley  v.  Dwijrht, 
62  How.  Pr.  300;  Lorman  v.  Benson,  8  Mich.  18,  77  Am. 
Dec.  435;  Morgan  v.  King,  30  Barb.  9;  Van  Rensselaer 
V.  Hayes,  19  N.  Y.  91,  75  Am.  Dec.  278;  Matthews  v. 
Ward,  10  Gill  &  J.  443;  4  Kent's  Commentaries,  24;  11 
American  Jurist,  94;  1  Story  on  the  C<)nstitution,  160; 
Cook  T.  Hammond,  4  Mason,  478. 

6  Chisholm  v.  Georgia,  2  Dall.  470.  Every  acre  of 
land  in  this  country  was,  prior  to  the  Revolution,  held 
mediately  or  immediately  by  grants  from  the  crown: 
Chisholm  v.  Georgia,  2  Doll.  470;  and  see  Commonwealth 
V.  Alger,  7  Gush.  68;  Commonwealth  v.  Charlestown,  1 
Pick.  180,  11  Am.  Dec.  161. 

7  Jackson  v.  Ingraham,  4  Johns.  163;  Jackson  v. 
Hart,  12  Johns.  77,  7  Am.  Dec.  280;  Chisholm  v.  Geor- 
gia, 2  Dall.  470;  De  Armas  v.  Mayor  etc.,  5  Mart.  (La.) 
132;  3  Kent's  Commentaries,  307.  Compare  People  v. 
Van  Rensselaer,  8  Barb.  189,  253;  Barlow  v.  Lambert, 
28  Ala.  704,  65  Am.  Dec.  374. 

8  Taylor  v.  Porter,  4  Hill,  143,  40  Am.  Dec.  274; 
Crosby  v.  Hanover,  36  N.  H.  404;  People  v.  Smith,  21  N. 
Y.  595;  Kohl  v.  United  Stetes,  91  U.  S.  367;  sec.  256, 
post. 

9  Commonwealth  v.  Tewksbury,  11  Met.  55;  Common- 
wealth V.  Alger,  7  Gush.  53,  86. 

10  4  Kent's  Commentaries,  3. 

11  Matthews  v.  Ward,  10  Gill  &  J.  443;  Desilver's 
Case,  5  Rawle,  112;  Wallace  v.  Harmstad,  44  Pa.  St.  500; 
Cornell  V.  Lamb,  2  Cow.  652;  De  Peyster  v.  Michael,  6 
N.  Y.  467,  57  Am.  Dec.  470;  Bradley  v.  Dwight,  62  How. 
Pr.  300. 

12  Rogers  v.  Jones,  1  Wend.  237,  19  Am.  Dec.  493; 
Johnson  v.  Mcintosh,  8  Wheat.  543;  Martin  v.  Wardell, 
1^  Pet.  367;  Jackson  v.  Ingraham,  4  Johns.  163.  See 
I*eopIe  V.  Folsom,  5  Cal.  373;  United  States  v.  Cambut- 
son,  20  How.  59. 

13  Johnson  v.  Mcintosh,  8  Wheat.  543.  See  sec.  408, 
post. 
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14  Johnson  v.  Mcintosh,  8  Wheat.  543. 

15  Strong  v.  Watennan,  11  Paige,  607;  Brash  ear  v. 
Williams,  10  Ala.  630;  Johnson  v.  Mcintosh,  8  Wheat. 
543;  Brown  v.  Wenham,  10  Met.  495.  Compare  Fellows 
V.  Lee,  5  Denio,  628;  Stephens  v.  Westwood,  20  Ala.  275. 

16  Johnson  v.  Mcintosh,  8  Wheat.  543;  Clark  v.  Will- 
iams, 19  Pick.  500;  Goodell  v.  Jackson,  20  Johns.  693.  11 
Am.  Bee.  351. 
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CHAPTER  ni. 

ESTATE  TAIL. 

§  23.  Definition  and  origin. 

§  24.  General  and  special. 

§  25.  Male  and  female. 

§  26.  How  created. 

§  27.  What  may  be  entailed. 

I  28.  Who  may  be  tenants. 

§  29.  Conyeyance  by  tenant. 

§  30-  How  barred. 

S  31.  Incidents  to. 

S  32.  How  far  recognised  in  the  United  States. 

§  23.    Definition  and  Origin. 

Inheritances  limited,  or  such  as  are  clogged 
with  conditions  or  qualifications,  are,  at  com- 
mon law,  usually  divided  into:  1.  Qualified  or 
base  fees;  and  2.  Fees  conditional  * — afterward 
denominated  fees  tail,  in  consequence  of  the  stat- 
ute de  donis.^  A  qualified  or  base  fee  is  an  es- 
tate having  a  qualification  annexed  thereto,  and 
which  must  be  determined  whenever  that  qualifi- 
cation is  at  an  end;*  as  where  land  is  granted  to 
A  and  his  heirs,  tenants  of  the  manor  of  Dale, 
whenever  the  heirs  of  A  cease  to  'be  tenants  of 
that  manor,  their  estate  terminates.*  Such  an 
estate  is  deemed  a  fee,  because  it  may  possibly  en- 
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dure  forever;**  but  it  is  termed  a  base  fee,  since 
its  duration  depends  upon  the  concurrence  of  col- 
lateral circumstances,  which  qualify  and  debase 
the  purity  of  the  title  *  A  conditional  fee,  at 
common  law,  was  an  estate  limited  to  some  par- 
ticular heirs,  exclusive  of  others;'''  as  to  the  heirs 
of  a  man's  body,  or  to  the  heirs  male  of  his 
body.®  This  kind  of  limitation  was  construed  to 
be  a  fee  simple,  on  condition  that  the  grantee 
had  the  heirs  prescribed;®  therefore,  if  he  had  the 
specified  issue,  his  estate  became  absolute  by  the 
performance  of  the  condition,  at  least  for  the 
three  purposes  of  alienation,  forfeiture,  and  en- 
cumbrance.*® So  the  grantee  of  a  conditional 
fee  might  also  alien  the  estate  before  issue  had, 
and  if  issue  were  bom  after  the  alienation,  the 
grantor  was  excluded  during  the  existence  of 
such  issue;**  and  the  issue  were  also  bound  by 
the  alienation  of  their  ancestor.**  In  case  the 
grantee  died  without  having  had  issue,  the  estate 
reverted  to  the  grantor,  who  was  at  liberty  to  re- 
enter as  for  breach  of  condition.**  But  the 
grantee,  after  the  birth  of  issue,  could  alien  in 
fee,  and  afterward  repurchase  the  lands,  thus  ac- 
quiring an  estate  in  fee  simple  absolute  that 
would  descend  to  the  heirs  in  general,  according 
to  the  course  of  the  common  law.*"*  This  mode 
of  construing  conditional  fees  was,  however,  re- 
garded with  much  disfavor  by  the  nobility  and 
great  landed    proprietors,  who  were  desirous  of 
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perpetuating  their  possessions  in  their  own  fam- 
ilies;*^ hence  they  procured  the  enactment  of  the 
statute  of  Westminster  2, 13  Edward  I,  chapter  1, 
entitled  the  statute  "de  donis  conditionalibus/^  ** 
The  efifect  of  this  statute  was  to  take  away  the 
power  of  alienation  on  the  birth  of  issue.*''^  The 
courts,  in  construing  it,  held  that  where  an  es- 
tate was  limited  to  a  man  and  the  heirs  of  his 
body,  the  donee  should  not  in  future  have  a  con- 
ditional fee,  but  considered  that  the  estate  was 
divided,  by  creating  a  particular  estate  in  the 
donee,  called  an  estate  tail,  subject  to  which  the 
reversion  in  fee  remained  in  the  donor.*®  An 
estate  tail  is  therefore  described  to  be  an  estate 
of  inherdtance,  deriving  its  existence  from  the  stat- 
ute de  donis,*®  which  is  descendible  to  some  par- 
ticular heirs  only  of  the  person  to  whom  it  is 
granted,  and  not  to  his  heirs  general.*® 

1  2  Blackstone's  Commentaries,  109;  Coke  on  Little- 
ton, lb;  1  Greenleaf* 8  Cruise  on  Real  Property,  66,  67. 

2  Statute  of  Westminster  2,  13  Edw.  I,  c.  1. 

3  2  Blackstone's  Commentaries,  109;  4  Kent's  Com- 
mentaries, 9;  Walsingham's  Case,  Plow.  657. 

4  2  Blackstone'a  Commentaries,  109;  and  see  1  Pres- 
ton on  Estates,  431;  Idle  v.  Cooke,  2  Ld.  Raym.  1148; 
Doe  V.  Woodrofife,  10  Mees.  &  W.  608;  Goodright  v. 
Searie,  2  Wils.  29. 

5  Walsingham's  Case,  Plow.  557. 

6  2  Blackstone'a  Commentaries,  109,  110. 

7  2  Blackstone's  Commentaries,  110;  1  Greenleaf *s 
Cruise  on  Real  Property,  66,  67. 

8  Coke  on  Littleton,  19a;  1  Spence's  Equitable  Juris- 
diction, 140;  Simmons  v.  Augustine,  3  Port.  96;  Smith 
V.  Greer,  88  Ala.  414. 


§  24  ESTATE    TAIL.  82 

« 

9  Coke  on  Littleton,  Ida;  Willion  v.  Berkeley,  Plow. 
233.    Compare  Buckworth  v.  Thirkell,  3  Bos.  &  P.  652. 

10  2  Blackst one's  Commentaries,  110,  111;  1  Green- 
leafs  Cruise  on  Real  Property,  68;  and  see  Pearse  v.  Kil- 
lian,  1  McMull.  231;  Izard  v.  Izard,  1  Bail.  Eq.  228; 
Croxall  V.  Shererd,  5  Wall.  266,  284;  Shimer  v.  Mann. 
99  Ind.  190,  50  Am.  Rep.  82;  Outland  v.  Bowen,  115  Ind. 
150,  7  Am.  St.  Rep.  420. 

11  1  Greenleafs  Cruise  on  Real  Property,  68;  Coke  on 
Littleton,  19a. 

12  Coke  on  Littleton,  19a;  1  Greenleafs  Cruise  on 
Real  Property,  68.  See  Willion  v.  Berkeley,  Plow.  233, 
247. 

13  1  Greenleafs  Cruise  on  Real  Property,  68,  69;  4 
Kent's  Commentaries,  11. 

14  2  Blackstone's  Commentaries,  111;  and  see  Butler 
V.  Huestis,  68  111.  594,  18  Am.  Rep.  589,  591;  Croxall  v. 
Shererd,   5  Wall.  284. 

15  1  Greenleafs  Cruise  on  Real  Property,  69;  1 
Spence's  Equitable  Jurisdiction,  141. 

16  See  Coke  on  Littleton,  21;  2  Blackst one's  Com- 
mentaries, 112;  4  Kent's  Commentaries,  11,  12. 

17  2  Blackstone's  Commentaries,  112;  4  Kent's  Com- 
mentaries, 12;  2  Preston  on  Estates,  378. 

18  Taylor  v.  Horde,  1  Burr.  115;  1  Greenleafs  Cruise 
on  Real  Property,  69;  and  see  Buxton  v.  Uxbridge,  10 
Met.  87;  Steel  v.  Cook,  1  Met.  281;  Wight  v.  Thayer,  1 
Gray,  284;  Maslin  v.  Thomas,  8  Gill,  18. 

19  Statute  of  Westminster,  2;  13  Edw.  I,  c.  1;  Den 
V.  Allaire,  20  N.  J.  L.  6. 

20  1  Greenleafs  Cruise  on  Real  Property,  70;  2  Pres- 
ton on  Estates,  453;  Jordan  v.  Roach,  32  Miss.  603. 
The  very  nature  of  an  estate  tail  is,  that  it  is  an  estate 
of  inheritance  limited  to  a  particular  class  of  heirs; 
Wight  V.  Thayer,  1  Gray,  287;  and  see  Hall  v.  Thayer, 
5  Gray,  523;  Bodine  v.  Arthur,  91  Ky.  53,  34  Am.  St. 
Rep.  162. 

§  24.     General  and  Special. 

An  estate  tail  is  either  general  or  special.^ 
The  former  is  where    lands  and    tenements  are 


S3  ESTATE    TAIL.  $25 

given  to  a  man  and  the  heirs  of  his  body  gener- 
ally;* the  latter  is  where  the  gift  is  restrained 
to  certain  heirs  of  the  doner's  body,  exclusive  of 
others.^  Thns,  if  the  gift  be  to  one,  and  the 
heirs  of  his  body  begotten,  it  is  an  estate  in  tail 
general,  because  the  donee's  issue  in  general  by 
any  marriage  is,  in  successive  order,  capable  of 
inheriting  the  estate  tail;*  but  if  the  gift  be  to  a 
man  and  the  heirs  of  his  body  on  Mary,  his  pres- 
ent wife,  to  be  begotten,  it  is  an  estate  in  tail 
special,  the  issue  of  the  donee  by  any  other  wife 
being  excluded.** 

1  2  Blackst one's  Ck>mmentaries,  113;  Butler  v.  Hues- 
tis,  eS  lU.  594,  18  Am.  Rep.  589,  592. 

2  Blackstone's  Commentaries,  113;  *1  Greenleafs 
Cruise  on  Real  Property,  70. 

3  2  B*lackstone's  Commentaries,  113,  114;  Penninj?ton 
V.  Pennington,  70  Md.  436. 

4  2  Blackstone's  Commentaries,  113;  1  Greenloafs 
Cruise  on  Real  Property,  70;  Coke  on  Littleton,  26b. 

5  2  Blackstone's  Commentaries,  113,  114;  1  Green- 
leaf's  Cruise  on  Real  Property,  70.  See  McKenzie  v. 
Jones,  39  Miss.  230;  Newton  v.  Griffith,  1  Har.  &  J.  Ill; 
Weart  v.  Cruser,  49  N.  J.  L.  475. 

* 

§  25.    Male  and  Female. 

Estates,  both  in  general  and  special  tail,  may 
either  be  in  tail  male  or  tail  female.-^  In  case  of 
an  entail  male, ,  the  heirs  female  are  not  inherit- 
able;^ nor,  on  the  other  hand,  are  the  heirs  male 
inheritable  in  case  of  a  gift  in  tail  female.^ 
Therefore,  if  the  donee  in  tail  male  has  issue  a 
daughter,  who  has  issue  a  son,  this  son  cannot 
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inherit  the  estate,  because  he  cannot  deduce  his 
descent  wholly  by  heirs  male."*  So,  if  a  man  have 
two  estates  tail,  the  one  in  tail  male,  the  other 
in  tail  female,  and  has  issue  a  daughter  who  has 
issue  a  son,  this  son  cannot  succeed  to  either  of 
the  estates,  for  the  reason  that  he  cannot  deduce 
his  descent  wholly  either  in  the  male  or  the  fe- 
male line.*^ 

1  2  Blackstone's  Commentaries,  1I4.  See  Pennington 
V.  Pennington,  70  Md.  418. 

2  Coke  on  Littleton,  25;  1  Greenleaf  s  Cruise  on  Real 
Property,  70,  71;  and  see  Hulburt  v.  Emerson,  16  Mass. 
241;  Bernal  v.  Bemal,  3  Mylne  &  C.  559. 

3  1  Greenleaf  s  Cruise  on  Real  Property,  70,  71;  Denn 
V.  Hobson,  5  Burr,  2609;  2  W.  Black.  695;  Oddie  v.  Wood- 
ford, 3  Mylne  &  C.  584. 

4  2  Blackstone's  Commentaries,  114;  Hulburt  v.  Em- 
erson, 16  Mass.  241.  * 

5  Coke  on  Littleton,  25b;  2  Blackstone's  Commen- 
taries, 114;  and  see  1  Greenleaf  s  Cruise  on  Real  Prop- 
erty, 71;  Williams  on  Real  Property,  ♦SS. 

§  26.    How  Created. 

It  is  necessary  to  the  creation  of  an  estate  tail 
that  there  be  a  limitation  to  heirs  of  the  donee's 
body.*  The  word  '^ody/*  or  some  other  words 
indicating  procreation,  are  indispensable  to  make 
it  a  fee  tail,  and  ascertain  to  what  heirs  in  par- 
ticular the  fee  is  limited;^  and  if  either  the  words 
of  inheritance  or  words  of  procreation  be  omitted, 
although  the  others  are  inserted  in  the  grant,  this 
will  not  make  an  estate  tail.^  But  greater  lati- 
tude has  been  given  to  the  construction  of  wills 
than  of  deeds,"*  and  an  estate  tail  mav  be  created 
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by  a  devise  to  a  man  and  his  seed,  or  to  a  man 
and  his  posterity,  or  by  other  words  which  show 
an  intention  to  restrain  the  inheritance  to  the  de- 
scendants of  the  devisee.*  Ordinarily,  an  estate 
tail  is  created  by  a  conveyance  or  devise  in  fee 
to  some  particular  person,  with  a  limitation  over, 
in  the  event  of  the  death  of  the  person  named 
without  issue,  or  upon  an  indefinite  failure  of  is- 
sue.* When  it  appears  in  the  instrument  cre- 
ating the  estate  that  the  intention  was  that  the 
issue  of  the  first  taker  should  take  by  inheritance 
in  a  direct  line,  and  in  a  regular  order  and  course 
of  descent,  so  long  as  his  posterity  should  endure, 
and  an  estate  in  fee  or  in  tail  is  given  in  remain- 
der, upon  an  indefinite  failure  of  issue,  then  the 
estate  first  created  will  be  construed  to  be  an  es- 
tate tail.^  On  the  other  hand,  if  it  appears  from 
the  deed  that  the  limitation  over  was  not  post- 
poned until  an  indefinite  failure  of  issue,  but  on 
failure  of  children  only,  or  on  failure  of  issue 
within  a  given  time,  the  estate  will  not  belong  to 
the  class  known  as  estates  tail.® 

1  See  2  Preston  on  Estates,  3(X);  Altham's  Case,  8 
Rep.  154b;  Idle  v.  Cooke,  2  Ld.  Raym.  1152;  Corbin  v. 
Healy,  20  Pick.  515;  Williamson  v.  Daniel,  12  Wheat. 
568. 

2  Coke  on  Littleton,  20b;  2  Blackstone's  Commenta- 
ries, 114,  115;  2  Preston  on  Estates,  480;  and  see  Perry 
V.  Kline,  12  Cush.  127;  Atlin  v.  Bunce,  1  Root,  96;  Pratt 
V.  Flanier,  5  Har.  &  J.  10;  Lehndorf  v.  Cope,  122  111.  317. 

3  2  Blackstone's  Commentaries,  115;  2  Preston  on  Es- 
tates, 412;  and  see  Butler  v.  Huestis,  68  111.  594,  18  Am. 
Rep.  589.  592;  Baker  v.  Scott,  62  111.  86;  Ford  v.  John- 
son, 41  Ohio  St.  366;  Smith  v.  Greer,  88  Ala.  416. 

Boone  Real  Prop.— 8 
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4  Ebby  v.  Ebby,  5  Pa.  St.  461;  Bowers  T.  Porter,  4 
Pick.  198;  sec.  16,  ante. 

5  Coke  on  Littleton,  9,  27;  2  Blackstone's  Commen- 
taries, 115;  Wood  V.  Baron,  1  East,  259;  Nightingale  v. 
Burrell,  15  Pick.  104;  Amelong  v.  Dormeyer,  16  Serg.  & 
R.  323;  Fohrney  v.  Holsinger,  65  Pa.  St.  388. 

6  See  Hill  v.  Hill,  74  Pa.  St.  173,  15  Am.  Rep.  545. 

7  Pott's  Appeal,  30  Pa.  St.  168;  Shimer  v.  Mann,  99 
Ind.  190,  50  Am.  Rep.  82;  Outland  v.  Bowen,  115  Ind. 
150,  7  Am.  St.  Rep.  420. 

8  Outland  v.  Bowen,  115  Ind.  150,  7  Am.  St.  Rep. 
420;  AUender  v.  Sussan,  33  Md.  11,  3  Am.  Rep.  171; 
Hill  V.  Hill,  74  Pa.  St.  173,  15  Am.  Rep.  545. 

§  27.    What  may  be  Entailed. 

Within  the  statute  de  donis,  not  only  lands 
may  he  entailed,  but  also  every  species  of  incor- 
poreal property  of  a  real  nature;^  such  as  rents, 
estovers,  commons,  and  the  like.*  So  money  di- 
rected to  be  laid  out  in  the  purchase  of  land  is 
regarded  in  equity  as  land,*  and  may  be  entailed.* 
And,  in  general,  if  the  thing  be  annexed  to  lands, 
or  in  any  wise  concern  lands  or  relate  to  them, 
it  may  be  entailed.^  But  mere  personal  chattels, 
not  partaking  of  the  realty,  cannot  be  entailed;® 
as,  for  instance,  an  annuity,  which  charges  only 
the  person,  and  not  the  lands,  of  the  grantor.''' 
Though,  if  an  annuity  be  granted  to  a  man  and 
the  heirs  of  his  body,  the  grantee  has  still  a  con- 
ditional fee  at  common  law.® 

1  NeviPs  Case,  7  Rep.  33;  1  Greenlears  Cruise  on 
Real  Property,  T2,  73;  Child  v.  Baylie,  Cro.  Jac.  461. 

2  2  Blackstoue's  Commentaries,  113;  Coke  on  Little- 
ton, 20a. 

3  See  sec.  10,  ante. 

4  1  Greenleaf  s  Cruise  on  Real  Property,  73, 
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5  Nevil's  Case,  7  Rep.  33;  2  Blackstone's  Commen- 
taries, 113;  and  see  Atkinson  v.  Hutchinson,  3  P.  Wms. 
250;  Stockton  v.  Martin,  2  Bay,  471. 

6  2  Blackstone*s  Commentaries,  113;  Coke  on  Little- 
ton, 20a;  and  see  Dorr  v.  Wainwright,  13  Pick.  323; 
Adams  v.  Cruft,  14  Pick.  16,  25;  Green  v.  Stevens,  19 
Ves.  73;  Smith  v.  Greer,  88  Ala.  414. 

7  Stafford  v.  Buckley,  2  Ves.  Sr.  171;  Aubin  v.  Daly, 
4  Bam.  &  Aid.  59;  Holdernesse  v.  Carmarthen,  1  Bro.  C. 
C.  377. 

8  NeviFs  Case,  7  Rep.  33,  125;  2  Blackstone's  Com- 
mentaries, 113. 

§  28.    Who  may  be  Tenants. 

All  natural  persons  capable  of  holding  estates 
of  inheritance  may  be  tenants  in  tail;*  and  it  was 
early  determined  that  the  king  was  within  the 
statute  de  donis,  as  well  as  any  other  person.* 

1  1  Greenleaf  s  Cruise  on  Real  Property,  74. 

2  Willion  v.  Berkeley,  Plow.  227. 

§  29.    Conveyance  by  Tenant. 

The  tenant  in  tail  was  restrained  by  the  stat- 
ute de  donis  from  ali-enating  his  estate  for  a 
longer  term  than  that  of  his  own  life;*  and  this 
restriction  was  extended  by  construction  to  the 
issue  in  infinitum.*  But  it  is  not  to  be  under- 
stood literally  that  the  grantee  had  only  an  es- 
tate for  life,  which  ipso  facto  determined  by  the 
death  of  the  tenant  in  tail.*  The  meaning  was, 
that  the  grantee^s  estate  was  certain  and  inde- 
feasible only  during  the  life  of  the  tenant  in  tail, 
upon  whose  death  it  became  defeasible  by  his  is- 
sue.* In  other  words,  the  grantee  acquired  a 
base  fee,*^  determinable  on  the  death  of  the  ten- 
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ant  in  tail  by  the  entry  of  the  issue  in  tail.*  But 
where  something  was  granted  out  of  an  estate 
tail,  as  a  rent,  etc.,  such  grant  became  absolutely 
void  by  the  death  of  the  grantorJ  The  issue  in 
tail  is  not  bound  to  complete  any  contract  made 
by  his  ancestor  relative  to  the  estate  tail;®  but 
if  he  does  any  act  toward  carrying  such  contract 
into  effect,  he  will  be  compelled  in  equity  to  per- 
form it.® 

1  See  1  Greenleaf's  Cruise  on  Real  Property,  77;  Wal- 
siDgham's  Case,  Plow.  554. 

2  Regina  v.  Fogossa,  Plow.  13. 

3  Machell  v.  Clarke,  2  Ld.  Raym.  779. 

4  Machell  v.  Clarke,  2  Ld.  Raym.  779;  Seymour's 
Case,  10  Rep.  96a;  1  Greenleaf  s  Cruise  on  Real  Prop- 
erty, 78. 

5  See  sec.  23,  ante. 

6  Machell  v.  Clarke,  2  Ld.  Raym.  779;  Whiting  ▼. 
Whiting,  4  Conn.  179;  Waters  v.  Margerum,  GO  Pa.  St. 
39,  45. 

7  Walter  v.  Bould,  Bulst.  32. 

8  Partridge  v.  Dorsey,  3  Har.  &  J.  302;  1  Greenleaf  s 
Cruise  on  Real  Property,  84;  Frank  v.  Main  waring,  2 
Beav.  115. 

9  Frank  v.  Main  waring,  2  Beav.  115;  Wharton  v. 
Wharton,  2  Vern.  3. 

§  30.    How  Barred. 

In  England,  estates  tail  were  deemed  to  be  very 
injnrioua  to  the  industry  and  commerce  of  the  na- 
tion, and  many  attempts  were  made  in  parlia- 
ment to  procure  a  repeal  of  the  statute  de  donis.* 
The{4e  attempts  were,  however,  unsuccessful,  ow- 
ing to  the  resistance  of  the  great  landed  pro- 
prietors and  their  families,  and  no  adequate  re- 
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lief  was  obtained  against  the  national  grievance, 
until  a  method  was  devised  to  evade  the  statute 
by  means  of  common  recoveries.*  These  were 
fictitious  proceedings,  introduced  for  the  purpose 
of  eluding  the  statute  de  donis,  and  established 
by  resolution  of  the  judges  in  Taltarum's  Case, 
13  Edward  IV,  A.  D.  1472  »  They  were  subse- 
quently noticed  and  indirectly  sanctioned  by  vari- 
ous acts  of  parliament,  and  became  to  ^e  re- 
garded as  mere  forms  of  conveyances  or  common 
assurances.'*  They  had  the  force  and  effect  of 
an  absolute  bar,  not  only  of  all  estates  tail, 
but  of  remainders  and  reversions  expectant  on 
the  determination  of  such  estates.*  But  convey- 
anqes  in  England  by  fine  and  recovery  are  now 
abolished  by  statute,  and  estates  tail  can  only  be 
barred  by  a  deed  enrolled  under  the  statute.* 

1  See  Coke  on  Littleton,  19b;  4  Kent's  Commentaries, 
12,  13. 

2  2  Blackstone's  Commentaries,  116;  Williams  on  Real 
Property,  ♦47.    See  Ransley  v.  Stott,  26  Pa.  St.  126. 

3  Year  Book,  12  Edw.  IV,  19;  2  Preston  on  Estates, 
454;  2  Blackstone's  Commentaries,  357;  1  Spence*s  Equi- 
table Jurisdiction,  ♦143.  See  Roseboom  v.  Van  Vechten, 
5  Denio,  414. 

4  2  Blackstone's  Commentaries,  357,  300,  note;  4 
Kent's  Commentaries,  13;  Dewitt  v.  Eldred,  4  Serg.  &  R. 
421;  Croxall  v.  Shererd,  5  Wall.  285. 

5  Mildmay's  Case,  6  Rep.  40;  Portington's  Case, 
10  Bep.  35;  2  Blackstone's  Commentaries,  361;  Martin  v. 
Strachan,  5  Term  Rep.  107,  note. 

6  Stats.  3  &  4  Wm.  IV,  c.  74;  and  see  Church  v. 
Edwards,  2  Bro.  C.  C.  180;  Egerton  v.  Earl  etc.,  1  Sim., 
X.  S.,  464;  7  Eng.  L.  &  Eq.  170;  Roseboom  v.  Van  Vech- 
ten, 5  Denio,  414. 
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§  31.    Incidents  to. 

Among  the  incidents  inseparably  annexed  to  es- 
tates tail,  the  tenant  may  commit  every  kind  of 
waste  npon  the  premises;  as  by  felling  trees,  pull- 
ing down  houses,  etc.*  But  he  must  exercise  the 
power  during  his  life;*  and  if  he  sells  trees  grow- 
ing on  the  land,  the  vendee  must  cut  them  down 
during  the  life  of  the  vendor,  or  they  will  de- 
scend with  the  land  to  th-e  heir.*  Other  incidents 
of  estates  tail  are  the  curtesy  of  the  husband  and 
the  dower  of  the  wife;^  and,  as  already  seen,  an 
estate  tail  may  be  barred.*^  The  tenant  in  tail  is 
entitled  to  all  deeds  and  muniments  belonging  to 
the  lands,^  and  chancery  will  compel  their  deliv- 
ery over  to  him;'''  and  he  is  not  bound  to  pay  oflE 
outstanding  charges  or  encumbrances  affecting 
the  estate;®  though  he  is  bound  in  some  cases  to 
keep  down  the  interest.®  The  doctrine  of  merger 
has  no  application  to  estates  tail,*^  so  that  one 
may  have  at  the  same  time,  and  in  his  own  right, 
both  an  estate  tail  and  the  immediate  reversion 
iit  fee  simple,  in  the  same  land.*-'^  One  estate 
cannot  be  merged  in  another,  unless  both  estates 
are  owned  by  the  same  person  in  the  same  right.** 

1  Hales  V.  Petit,  Plow.  259;  2  Blackstone's  Commen- 
taries, 115,  116;  Jervis  v.  Bruton,  2  Vern.  251;  Attorney 
General  v.  Duke  of  Marlborough,  3  Madd.  498. 

2  Liford's  Case,  11  Rep.  50a. 

3  Liford's  Case,  11  Rep.  50a;  1  Greenleaf's  Cruise  on 
Real  Property,  74. 

4  2  Blackstoue's  Commentaries,  115,  110;  Coke  on  Lit- 
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tleton,  224a;  and  see  Mandlebaum  y.  McDonell,  29  Mich. 
78,  18  Am.  RcR.  72. 

5  Sec.  30,  ante. 

6  1  Greenleaf's  Cruise  on  Real  Property,  75;  Harring- 
ton V.  Price,  3  Bam.  &  Adol.  170. 

7  Jones  v.  Morgan,  1  Bro.  C.  C.  206. 

8  Wharton  v.  Wharton,  2  Vem.  3;  Partridge  y.  Dor- 
sey,  3  Har.  &  J.  302. 

9  1  Greenleaf  8  Cruise  on  Real  Property,  76. 

10  Roe  Y.  Boldwere,  5  Term  Rep.  110;  Wiscot's  Case, 
2  Rep.  61a. 

11  Wiscot's  Case,  2  Rep.  61a;  1  Greenleaf's  Cruise  on 
Real  Property,  75. 

12  Pool  V.  Morris,  29  Ga.  374,  74  Am.  Dec.  68. 

§  32.    How  Far  Secognized  in  the  TTnited  States. 

Estates  tail  were  introduced  into  this  country 
with  other  elements  of  the  common  law,  and, 
prior  to  the  Eevolution,  the  use  of  a  fine  or  com- 
mon recovery  in  barring  them  had  become  uni- 
versal.^ But  such  estates  were  regarded  as  being 
contrary  to  public  policy,  and  have  accordingly 
been  turned  into  estates  in  fee  simple  absolute  in 
many  of  the  states,  by  force  of  their  respective 
statutes.^  Or,  if  recognized,  they  are  subject,  ^ 
nevertheless,  to  be  barred  by  deed,  and  by  com- 
mon recovery.^  In  California,  "estates  tail  are 
abolished,  and  every  estate  which  would  be  at 
common  law  adjudged  to  be  a  fee  tail  is  a  fee 
simple;  and,  if  no  valid  remainder  is  limited  there- 
on, is  a  fee  simple  absolute.'^*  Under  the  Illinois 
statute,  in  all  cases  where,  by  the  common  law, 
any  person  might  have  become  seised  in  fee  tail 
of  any  lands,  such  person,  instead  of  becoming 
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seised  thereof  in  fee  tail,  will  take  an  estate  for 
his  life  only,  and  the  remainder  will  pass  in  fee 
simple  to  the  person  or  persons  to  whom  the  es- 
tate tail  would,  on  the  death  of  the  first  grantee 
or  donee,  have  passed  at  common  law.*  And 
similar  provisions  exist  in  some  of  the  other 
states.®  Estates  in  tail,  male  or  female,  are  not 
within  the  Maryland  statute,  by  the  provisions  of 
which  estates  tail  general  are  converted  into  fee 
simple  estates.  The  former  are  not  affected  by 
the  statute.'^  And  a  statute  which  converts  an 
estate  tail  into  a  fee  simple  has  no  application  to 
a  life  estate  with  remainder  to  persons  answer- 
ing a  certain  description.  The  latter  differs  es- 
sentially from  an  estate  tail.® 

1  See  Partridge  v.  Dorsey,  3  Har.  &  J.  302;  Lyie  v. 
Richards,  9  Serg.  &  R.  330;  Allyn  v.  Mather,  9  Conn. 
114;  Van  Rensselaer  v.  Kearney,  11  How.  297;  Hawley 
V.  Northampton,  8  Mass.  34,  5  Am.  Dec.  66;  Jackson  v. 
Van  Zandt,  12  Johns.  169;  Dennett  v.  Dennett,  40  N.  H. 
500.  Fines  were  abolished  in  New  York  in  1830:  Mc- 
Gregor V.  Comstock,  17  N.  Y.  162. 

2  4  Kent's  Commentaries,  14,  15.  See  Croxall  y. 
Shererd,  5  Wall.  268;  Morehouse  v.  Cotheal,  22  N.  J.  L. 
430;  Allyn  v.  Mather,  9  Conn.  114;  Van  Rensselaer  v. 
Pouch er,  5  Denio,  35;  Redstrake  v.  Townsend,  39  N.  J. 
L.  379;  Watkins  v.  Sears,  3  Gill,  492;  Den  v.  Fox,  10 
N.  J.  L.  39;  Albany  Ins.  Co.  v.  Bay,  4  N.  Y.  9;  Orndorff 
V.  Turman,  2  Leigh,  200,  21  Am.  Dec.  608;  Jewell  v. 
Warner,  35  N.  H.  176;  Posey  v.  Budd,  21  Md.  477;  AUen 
V.  Craft,  109  Ind.  476,  58  Am.  Rep.  425;  Whatley  v.  Bar- 
ker, 79  Ga.  790;  East  v.  Garrett,  84  Va.  523. 

3  Niffhtingale  v.  Burrell,  15  Pick.  116;  Weld  v.  'V^U- 
iams,  13  Met.  486;  Laidler  v.  Young,  2  Har.  &  J.  69; 
Lithgow  V.  Kavenah,  9  Mass.  161,  167.  Compare  Pol- 
lock V.  Speidel,  17  Ohio  St.  439;  Rowland  v.  Warren,  10 
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Or.  129;  Lawrence  v.  Lawrence,  105  Pa.  St.  325;  Ewing 
V.  Shropshire,  80  Ga.  374. 

4  Cal.  Civ.  Code,  sec.  763. 

5  Lehndorf  y.  Cope,  122  111.  317;  Lewis  v.  Bamhart, 
43  Fed.  Rep.  854. 

6  See  Weart  v.  Cruser,  49  N.  J.  L.  475;  Horsley  v. 
Hilborn,  44  Ark.  458;  Wood  y.  Kiee,  103  Mo.  329. 

7  Pennington  v.  Pennington,  70  Md.  418. 

8  Bodine  y.  Arthur,  91  Ky.  53,  34  Am.  St.  Rep.  162. 
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§  33.    Definition. 

An  estate  for  life  is  a  freehold  estate,  not  of 
inheritance,  but  which  is  confined  to  the  life  or 
lives  of  some  particular  person  or  persons,  or  to 
the  happening  or  not  happening  of  some  uncer- 
tain event.-*-  Thus,  an  -estate  given  during  widow- 
hood vests  a  life  estate  determinable  upon  remar- 
riage.* The  tenant  for  life  has  a  right  to  the 
possession  and  usufruct,  without  having  the  ab- 
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solute  property  and  inheritance  of  the  land  itself, 
which  is  vested  in  some  other  person.* 

1  1  Greenleafs  Cruise  on  Real  Property,  101;  and  see 
Foster  v.  Joioe,  3  Wash.  C.  C.  498;  Eldridge  v.  Preble, 
34  Me.  151;  Garland  v.  Crow,  2  Bail.  24;  Dejarnatte  v. 
Allen,  5  Gratt.  499;  People  v.  Gillis,  24  Wend.  201;  Will- 
iams V.  Ratclifif,  42  Miss.  154;  Warner  v.  Tanner,  38 
Ohio  St.  121. 

2  Snelling  y.  Lamar,  32  S.  C.  72,  17  Am.  St.  Rep.  835. 

3  1  Greenleaf's  Cruise  on  Real  Property,  101,  102; 
Eldridge  v.  Preble,  34  Me.  151.  A  husband  has,  at  com- 
mon law,  a  life  estate  in  lands  of  which  his  wife  owns 
the  fee:  Eldridge  v.  Preble,  34  Me.  151.  See  sec.  51b, 
post. 

§  34.    How  Created. 

Estates  for  life  are  either  conventional  or  le- 
gal.* The  first  are  created  by  the  act  of  some 
party,  as  hy  a  deed  or  devise;  and  the  second  de- 
rive their  existence  from  operation  of  law.*  Con- 
ventional estates  for  life  may  be  created  by  ex- 
press words  of  disposition  for  the  life  of  the 
grantee  or  devisee,^  or  for  the  life  of  any  other 
person,  or  for  more  lives  than  one;*  they  may  also 
be  created  by  a  general  disposition,  without  de- 
fining or  limiting  any  specific  estate.*  Thus,  if 
A  grants  land  to  B,  without  specifying  the  term 
of  duration,  and  without  words  of  limitation,  B 
will  take,  at  common  law,  an  estate  for  life;^  for, 
since  no  words  of  inheritance  are  mentioned  in 
the  grant,  it  cannot  be  construed  to  be  a  fee,® 
and  as  all  grants  are  given  that  construction  which 
is  most  favorable  to  the  grantee,''  he  will  be  en- 
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titled  to  an  estate  during  his  own  life,  provided 
the  grantor  has  authority  to  make  such  a  grant.® 
Under  a  grant  of  lands  to  a  man,  his  executors, 
administrators,  and  assigns,  but  without  the  word 
^Tieirs,^^  the  grantee  takes  only  a  life  estate  in  the 
premises.®  So  a  conveyance  "to  J.  M.  and  his 
generation,  to  endure  as  long  as  the  waters  of  the 
Delaware  shall  run,^^  was  held  to  pass  no  more 
than  a  life  estate.^®  And  if  there  are  no  words 
of  inheritance  in  a  bequest  of  real  property,  the 
estate  is  for  life.^-^ 

1  2  Blackstone's  Commentaries,  120;  4  Kent's  Com- 
mentaries, 24. 

2  4  Kent's  Commentaries,  24;  1  Greenleaf's  Cruise  on 
Real  Property,  102;  and  see  Stewart  v.  Clark,  13  Met.  79. 

3  2  Blackstone's  Commentaries,  120;  Coke  on  Little- 
ton, 41b;  Hewlins  v.  Shippam,  5  Barn.  &  C.  221. 

4  Coke  on  Littleton,  42;  2  Blackstone's  Commentaries, 
120. 

5  2  Blackstone's  Commentaries,  121;  4  Kent's  Com- 
mentaries, 25. 

0    See  sec.  16,  ante. 

7  Coke  on  Littleton,  3G;  2  Blackstone's  Commentaries, 
121;  sec.  304,  post. 

8  Coke  on  Littleton,  42a;  2  Blackstone's  Commentaries, 
121. 

9  Clearwater  v.  Rose,  1  Blackf.  137.    See  Morrall  v. 
Sutton,  4  Beav.  478. 

10  Foster  v.  Joice,  3  Wash.  C.  C.  498. 

11  Witherspoon  v.  Dunlap,  1  McCord,  546;  Jackson  v. 
Embler,  14  Johns.  198. 

§  34a.    Same — Continued. 

A  devise  of  premises  to  the  testator's  daughter 
"during  her  lifetime,  and  after  h^r  death  to  her 
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heirs  and  assigns/'  gives  the  daughter  a  life  es- 
tate merely.-^  A  devise  to  G,  and  to  his  children, 
the  heirs  of  his  hody,  vests  only  a  life  estate  in 
6.*  So  a  conveyance  to  a  married  woman  and 
the  heirs  of  her  body  by  a  specified  husband 
passes  only  a  life  estate  to  the  woman  herself;  and 
her  children,  whether  bom  before  or  after  the 
execution  of  the  deed,  take  a  vested  estate  in  the 
remainder.^  Where  a  deed,  owing  to  the  absence 
of  words  of  inheritance  in  the  conveying  part, 
creates  only  a  life  estate  in  the  grantee,  such  es- 
tate cannot  be  enlarged  into  a  fee  by  the  use  of 
the  word  "heirs"  in  the  warranty  clause.*  And 
a  life  estate  expressly  created  will  not  be  con- 
verted into  a  fee,  absolute  or  qualified,  or  into 
any  other  form  of  estate  greater  than  a  life  es- 
tate, merely  by  reason  of  there  being  coupled 
with  it  a  power  of  disposition,  however  general 
.  or  extensive.'^  It  is  held  by  the  supreme  court 
of  appeals  in  Virginia  that  an  estate  for  life, 
coupled  with  the  absolute  and  unlimited  power  of 
alienation  of  the  fee,  express  or  implied,  compre- 
hends everything,  and  constitutes  a  fee  simple  es- 
tate.« 

1  Gaiikler  v.  Moran,  66  Mich.  354;  and  so,  to  same 
.    pfifect.  Defreese  v.  Lake,  109  Mich.  415,  63  Am.  St.  Rep, 

584;  Jarris  v.  Davis,  99  N.  C.  37;  Brown  v.  Ward,  103 
N.  C.  173;  Jackson  v.  Jackson,  127  Ind.  346. 

2  MeflPord  v.  Dougherty,  89  Ky.  58,  25  Am.  St.  Rep. 
521. 

3  Fletcher  v.  Tyler,  92  Ky.  145,  36  Am.  St.  Rep.  584; 
so,  to  same  effect,  Bodine  v.  Arthur,  91  Ky.  53,  34  Am. 
St.  Rep.  162;  Davis  v.  Hardin,  80  Ky.  072. 

Boone  Real  Prop.--9 
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4  Jordan  v.  Neece,  36  S.  C.  295,  31  Am.  St.  Rep.  869; 
and  see  Hull  v.  Hull,  35  W.  Va.  155,  29  Am.  St.  Rep.  800. 

5  Peckham  v.  Lego,  57  Conn.  553,  14  Am.  St.  Rep. 
130;  Mansfield  v.  Shelton,  67  Conn.  390,  52  Am.  St.  Rep. 
285;  Ducker  v.  Burnham,  146  111.  9,  37  Am.  St.  Rep.  137; 
Welsh  V.  Woodbury,  144  Mass.  542.  Compare  Bradley 
V.  Carves,  94  Tenn.  27,  45  Am.  St.  Rep.  696;  Combs  v. 
Combs,  67  Md.  11,  1  Am.  St.  Rep.  359;  Bowen  v.  Bowen, 
87  Va.  438,  24  Am.  St.  Rep.  664;  Stuart  v.  Walker,  72 
Me.  145,  39  Am.  Rep.  311. 

6  Davis  V.  Heppert,  96  Va.  775,  citing  May  v.  Joynes, 
20  Gratt.  692;  Farish  v.  Wayman,  91  Va.  430. 

§  36.    Pur  Autre  Vie. 

Where  the  estate  is  for  the  life  of  another  per- 
son, it  is  technically  termed  an  estate  pur  autre 
vie,  and  he  by  whose  life  it  is  held  is  styled  cestui 
que  vie.*  It  is  the  lowest  species  of  freehold,  and 
is  esteemed  of  less  value  than  an  estate  for  a 
man's  own  life.*  In  some  respects  it  partakes  of 
the  nature  of  personal  estate.* 

1  Coke  on  Littleton,  42a;  2  Black»tone's  Commen- 
taries, 258,  259;  1  Greenleaf's  Cruise  on  Real  Property, 
102. 

2  See  2  Blackstone's  Commentaries,  120;  4  Kent's 
Commentaries,  26;  1  Spence's  Equity  Jurisdiction,  144. 

3  Doe  V.  Luxton,  6  Term  Rep.  289;  Doe  v.  Robinson,  8 
Barn.  &  C.  296;  Ripley  v.  Waterworth,  7  Ves.  425;  and 
see  Roseboom  v.  Van  Vechten,  5  Denio,  414.  Estates  pur 
autre  vie  are  now  made  the  subject  of  statutory  regula- 
tion in  England,  and,  very  generally  so,  in  the  United 
States:  See  4  Kent's  Commentaries,  27;  1  Greenleaf*s 
Cruise  on  Real  Property,  111;  1  N.  Y.  Rev.  Stats.,  p.  722; 
Doe  v.  Steele,  4  Ad.  &  E.  663. 

§  36.    Bight  to  Estovers  and  Emblements. 

Every  tenant  for  life  is  entitled  to  take  estovers 
from  the  premi&os  in  such  quantity  or  amount 
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as  may  be  necessary  to  the  full  enjojnnent  and 
use  of  the^land.""^  By  estovers  is  meant  an  allow- 
ance of  wood  for  fuel  and  fencing,  and  for  the 
repair  of  buildings;^  and  the  tenant  for  life  may 
cut  down  timber  trees,  at  seasonable  times,  for 
the  two  latter  purposes;*  but  not  to  build  new 
houses,  or  to  repair  those  that  he  himself  has  im- 
properly suffered  to  fall  into  decay;*  nor  can  he 
sell  the  timber  to  purchase  fuel.*^  So  he  must 
only  cut  such  timber  as  he  needs  for  present  use 
and  is  fit  for  the  purpose,*  and  it  must  be  used  by 
him  upon  the  premises.'^  For  the  purposes  of 
fuel,  he  is  bound  first  to  take  the  dry,  fallen,  and 
perishing  wood.®  Tenant  for  life  is  likewise  en- 
titled to  emblements,®  or  growing  crops  which 
3neld  an  annual  profit;^*  which  the  law  gives  to 
him,  or  if  he  is  dead,  to  his  executors  or  admin- 
istrators, as  a  return  for  the  labor  and  expense 
of  tilling  and  sowing  the  ground. ^^  The  right 
to  emblements  includes  the  right  to  enter  upon 
and  cultivate  the  land  and  harvest  the  crops.*^ 

1  Coke  on  Littleton,  41b;  2  Blackstone's  Commen- 
taries, 35;  Webster  v.  Webster,  33  N.  H.  21,  66  Am.  Dec. 
705;  Smith  v.  Jewett,  40  N.  H.  530.  The  extent  of  a  life 
tenant's  rights  in  the  estate  does  not  depend  on  his  neces- 
sities: Robertson  v.  Meadors,  73  Ind.  43. 

2  Hey  den's  Case,  13  Rep.  68;  1  Greenleaf  s  Cruise  on 
Real  Property,  105.  A  life  tenant  is  bound  to  keep  the 
premises  in  repair:  Matter  of  Steele,  19  N.  J.  Eq.  120. 

3  Harder  v.  Harder,  26  Barb.  409;  Gardiner  v.  Bering, 
1  Paige,  573. 

4  Coke  on  Littl^on,  53a;  Miles  v.  Miles,  32  N.  TI. 
147,  64  Am.  Dec.  362.    But  tenant  for  life  may  cut  tim- 
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ber  to  use  in  mines  already  opened:  Neel  y.  Neel,  19  Pa. 
St.  323;  and  see  Findlay  v.  Smith,  6  Munf.  134;  Den  v. 
Kinney,  5  N.  J.  L.  552;  Crockett  v.  Crockettf2  Ohio  St. 
180;  McCord  v.  Mining  Co.,  64  Cal.  134,  49  Am.  Rep. 
680.    But  compare  Livingston  v.  Reynolds,  2  Hill,  157. 

5  White  V.  Cutler,  17  Pick.  248;  Padelford  v.  Padel- 
ford,  7  Pick.  152;  and  see  Johnson  v.  Johnson,  18  N.  H. 
594;  Doe  v.  Wilson,  11  East,  56;  Miles  v.  Miles,  32  N.  H. 
147;  Dorsey  v.  Moore,  100  N.  C.  41. 

6  White  V.  Cutler,  17  Pick.  248;  Georges  v.  Stanfield, 
Cro.  Eliz.  593;  Dunn  v.  Bryan,  7  Ired.  Eq.  143. 

7  Sarles  v.  Sarles,  3  Sand.  Ch.  001;  Elliott  v.  Smith, 
2  N.  H.  430.  But  compare  Loomis  v.  Wilbur,  5  Mason, 
13;  Gardiner  v.  Dering,  1  Paige,  573. 

8  Simmons  y,  Norton,  7  Bing.  640;  Jackson  v.  Brown- 
son,  7  Johns.  227,  5  Am.  Dec.  258.  Whether  the  cutting 
is  in  good  faith  for  estovers  is  for  the  jury  to  decide: 
Doe  V.  Wilson,  11  East,  56. 

9  Coke  on  Littleton,  55a;  2  Blackstone's  Commen- 
taries, 322;  ReiflE  v.  Reiff,  64  Pa.  St.  134. 

10  See  Stewart  v.  Doughty,  9  Johns.  108;  sees.  5,  9, 
ante. 

11  Stewart  v.  Doughty,  9  Johns.  108;  and  see  Forbes 
V.  Shattuck,  22  Barb.  568;  Thompson  v.  Thompson,  6 
Munf.  514;  Chesley  v.  Welch,  37  Me.  106;  Carman  v. 
Mosier,  105  Iowa,  367;  Bradley  v.  Bailey,  56  Conn.  374; 
7  Am.  St.  Rep.  316;  Dennett  v.  Hopkinson,  63  Me.  350,  IS 
Am.  Rep.  227. 

12  Humphries  v.  Humphries,  8  Ired.  362;  Forsyth  v. 
Price,  8  Watts,  282,  34  Am.  Dec.  465.  Compare  Hender- 
son y.  Cardwell,  9  Baxt.  389,  40  Am.  Rep.  93, 

§  36a.    Same — Continued. 

A  tenant  for  life  can  do  nothing  entailing  per- 
manent injury  to  the  estate  of  the  remainderman 
or  reversioner.  He  cannot  dig  for  gravel,  lime, 
clay,  stone,  or  the  like,  nor  open  new  mines  for 
minerals.^  If  he  take  clay  to  make  brick,  not  for 
the  repair  of  buildings,  but  for  sale,  it  is  waste.* 
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So  th-e  extraction  of  petroleum  oil  from  land  by 
a  life  tenant  without  authority  is  waste,  for  which 
he  is  answerable  to  the  reversioner  or  remainder- 
man.^ And  a  contract  of  lease  by  the  holder  of 
the  life  estate  giving  his  lessee  the  right  to  enter 
and  open  gas- wells,  is  void  as  to  the  remainder- 
men, and  they  may  have  wells  so  opened  closed.* 
But  mines  and  quarries  open  at  the  beginning  of 
a  life  estate  may  be  worked  by  the  tenant  even 
to  exhaustion,  without  rendering  him  liable  in 
damages  for  waste.*^  Nor  is  it  waste  for  a  life 
tenant  to  cut  and  fell  dead  and  decaying  timber 
which  would  otherwise  become  wori;hless  before 
the  life  estate  fell  in.^  And  he  may  cut  timber 
suitable  to  keep  fences  and  buildings  in  repair, 
and  the  fact  that  the  timber  is  scarce,  or  that 
even  the  judicious  use  of  it  may  lessen  the  value 
of  the  estate,  does  not  deprive  him  of  this  right. '^ 
But  he  will  not  be  permitted  to  cut  trees  left  in 
the  yard  for  ornamental  purposes;®  nor  will  he 
be  permitted  to  entirely  strip  the  land  of  timber, 
converi:  it  into  lumber,  and  sell  it  away  from  the 
inheritances.® 

1  WUliamson  v.  Jones,  43  W.  Va.  562,  64  Am.  St.  Hep. 
891. 

2  Williamson  v.  Jones,  39  W.  Va.  231. 

3  Williamson  v.  Jones,  43  W.  Va.  562,% 64  Am.  Si. 
Rep.  891. 

4  Gerkins  y.  Kentucky  Salt  Co.,  100  Ky.  734,  66  Am. 
St.  Rep.  370. 

5  Sayers  v.  Hoskinson,  110  Pa.  St.  473;  and  so,  to 
same  effect,  Marshall  v.  Mellon,  179  Pa.  St.  371,  57  Am. 
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St.  Rep.  601;  Koen  v.  Bartlett,  41  W.  Va.  559.  56  Am.  St. 
Rep.  884;  McCord  v.  Mining  Ck>.,  64  Cal.  134,  139,  49 
Am.  Rep.  686. 

6  Sayers  v.  Hoskinson,  110  Pa.  St.  473. 

7  Calvert  v.  Rice,  91  Ky.  533,  34  Am.  St.  Rep.  240. 

8  Calvert  v.  Rice,  91  Ky.  533,  34  Am.  St.  Rep.  240. 

9  Duncombe  v.  Felt,  81  Mich.  332. 

§  37.    How  Affected  by  Merger. 

Whenever  a  greater  estate  and  a  less  coincide 
and  meet  in  one  and  the  same  person,  without 
any  intermediate  estate,  the  less  is  said  to  be 
merged,  that  is,  sunk  or  drowned  in  the  greater.^ 
Thus,  whenever  tenant  for  life  acquires  the  ab- 
solute property  or  inheritance  of  the  lands,  his 
estate  becomes  merged  or  drowned  in  the  fee  sim- 
ple.^ So  an  estate  pur  autre  vie  will  merge  in 
an  estate  for  a  man's  own  life,  the  former  being 
an  inferior  interest  to  the  latter;^  as  where  an 
estate  is  limited  to  a  person  for  the  life  of  an- 
other, remainder  to  himself  for  his  own  life,  the 
first  estate  is  merged.'*  Estates  for  years  may 
merge  into  each  other  or  in  estates  for  life,  and 
estates  for  life  may  merge  into  each  other.*^ 
Where  a  cotenant  of  a  life  estate  becomes  the 
owner  of  the  reversion,  equity  will  prevent  or  per- 
mit a  merger  as  will  best  subserve  the  purposes 
of  justice  and  the  actual  and  just  intent  of  the 
parties,  and  an  intent  to  keep  the  two  estates 
separate  will  be  presumed  where  it  will  best  pro- 
mote the  interest  of  the  person  in  whom  they 
have  vested.®  Where  a  widow  with  children 
elects  to  retain  the  homestead  for  life,  in  lieu  of 
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her  distribiitive  share  in  the  real  estate  of  her 
late  husband,  and  one  child  dies  and  its  portion 
in  the  fee  of  the  homestead  descends  to  the 
mother,  such  portion  does  not  merge  in  the  moth- 
er's life  estate,  and  may  be  sold  on  execution 
against  her.'' 

1  2  Blackstone's  Commentaries,  177;  James  y.  Morey, 
2  Cow.  246,  14  Am.  Dec.  475;  Roberts  v.  Jackson,  1 
Wend.  484;  Gariand  v.  Pamplin,  32  Gratt.  305;  Strong  t. 
Garrett,  90  Iowa,  100. 

2  1  Greenleaf*s  Cruise  on  Real  Property,  104. 

3  See  sec.  35,  ante. 

4  Bowie's  Case,  11  Rep.  83;  1  Greenleaf  s  Cruise  on 
Real  Property,  104.    Compare  Coke  on  Littleton,  41b. 

5  Boykin  v.  Ancrum,  28  S.  C.  486,  13  Am.  St.  Rep.  698. 

6  Jameson  v.  Hayward,  106  Cal.  682,  46  Am.  St.  Rep. 
268. 

7  Strong  v.  Garrett,  90  Iowa,  100. 

§  38.    Encumbrances,  Taxes,  etc. 

Tenant  for  life  is  not  bound  to  pay  off  an  en- 
cumbrance charged  on  the  inheritance;*  and,  if 
compelled  to  do  so,  he  becomes  a  creditor  of  the 
estate  for  the  amount  so  paid.^  He  is,  however, 
bound  to  pay  the  interest  accruing  upon  all  ex- 
isting encumbrances  during  the  continuance  of 
his  estate.*  But  a  dowress  is  only  bound  to  keep 
down  one-third  part  of  the  accruing  interest,  be- 
cause she  takes  only  one-third  pkrt  of  the  estate.* 
It  is  the  duty  of  tenant  for  life  to  keep  down  the 
ordinary  taxes  assessed  upon  the  land  during  his 
life;*^  and  if  he  neglect  to  do  so,  a  receiver  may 
be  appointed  to  take  so  much  of  the  rent  and 
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income  of  the  estate  as  is  necessary  to  pay  the 
taxes.^  But  extraordinary  assessments  and  per- 
manent improvements  should  be  apportioned  be- 
tween the  tenant  for  life  and  the  remainderman.'^ 
A  tenant  for  life  is  compelled  to  pay  taxes  and 
expense  of  repairs  out  of  the  rents  and  profits, 
whether  such  life  estate  comes  by  will,  convey- 
ance, or  operation  of  law,  unless  he  voluntarily 
pays  them  out  of  other  funds.®  But  he  is  not 
bound  to  keep  the  premises  insured  for  the  bene- 
fit of  the  remainderman.  Each  may  insure  his 
own  interest,  but,  in  the  absence  of  any  agree- 
ment, neither  has  any  claim  upon  the  proceeds  of 
the  other^s  policy.®  Moneys  collected  by  a  life 
tenant  upon  a  loss  by  fire  of  a  building  subject 
to  the  tenancy,  though  the  premiums  have  been 
paid  with  his  personal  funds,  stand  in  place  of 
the  property  destroyed,  and  should  either  be  used 
in  rebuilding  it  or  should  be  held  by  the  life  ten- 
ant for  the  benefit  of  the  remainderman  after  the 
tenant's  death.^® 

1  House  V.  House,  10  Paig«,  158;  Warley  v.  Warley, 

1  Bail.  397;  Moseley  v.  Marshall,  27  Barb.  42;  22  N.  Y. 
200. 

2  Moseley  v.  Marshall,  27  Barb.  42;  4  Kent's  Com- 
mentaries, 74.  Compare  King  v.  Morris,  2  B.  Mon.  104; 
Hunt  V.  Watkins,  !•  Humph.  498;  Wainwright  v.  Har- 
disty,  2  Beav.  363. 

3  Penrhyn  v.  Hughes,  5  Ves.  99;  Moseley  v.  Marshall, 
22  N.  Y.  200;  Thomas  v.  Thomas,  17  N.  J.  Eq.  35(5; 
Damm  v.  Damm,  109  Mich.  619,  63  Am.  St.  Rep.  601. 

4  Swaine  v.  Ferine,  5  Johns.  Ch.  482,  9  Am.  Dec. 
318;  4  Kent's  Commentaries.  74. 
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5  Cairns  y.  Ghabert,  3  Edw.  Ch.  812;  Deraismeg  y. 
Deraismes,  72  N.  Y.  154;  Miller's  Estate,  1  Tuck.  346; 
Varney  y.  Stevens,  22  Me.  331;  Patrick  y.  Slierwood,  4 
Blatchf.  112;  Jenks  y.  Horton,  96  Mich.  13. 

6  Cairns  v.  Chabert,  3  Edw.  Ch.  312;  King  y.  King,  9 
Jones  &  S.  516:  Carter  v.  Youngs,  10  Jones  &  S.  418; 
Sidenberg  v.  Ely,  90  N.  Y.  257,  43  Am.  Rep.  163.  But 
the  appointment  o£  a  receiver  is  not  the  proper  remedy 
in  Michigan:  Jenks  v.  Horton,  90  Mich.  13. 

7  Peck  V.  Sherwood,  56  N.  Y.  615;  De  Witt  y.  Cooper, 
18  Hun,  67.  As  to  insurance,  see  18  Hun,  67;  Graham  y. 
Roberts,  8  Ired.  Eq.  99;  Brough  y.  Higgins,  2  Gratt.  408; 
Kearney  v.  Kearney,  17  N.  J.  Eq.  59. 

8  St.  Paul  Trust  Co.  y.  Mintzer,  65  Minn.  124,  60  Am. 
St.  Rep.  444;  and  see  Stetson  v.  Day,  51  Me.  434;  Wright 
V.  Stice,  173  111.  571,  577. 

9  Harrison  v.  Pepper,  166  Mass.  288,  55  Am.  St.  Rep. 
404;  Burlingame  v.  Goodspeed,  153  Mass.  24;  War- 
wicken  v.  Bretnall,  L.  R.  23  Ch.  Diy.  188. 

10  Green  v.  Green,  50  S.  C.  514,  62  Am.  St.  Rep.  846. 

§  38a.    Sight  to  Income. 

One  holding  a  life  estate  is  not  entitled  to  the 
income  therefrom  if  a  different  intention  clearly 
appears  from  the  will  or  other  instrument  cre- 
ating such  estate.^  Under  a  will  giving  the  in- 
come from  the  estate  to  life  tenants  with  re- 
mainder over,  the  income  should  bear  the  annual 
expense  of  its  collection  and  disbursement,  but 
the  expense  of  conversion  and  reimbursement  of 
the  principal,  being  for  the  benefit  of  both  re- 
mainderman and  life  tenant,  should  be  apportioned 
between  them.*  At  common  law,  the  right  to  re- 
ceive accruing  rent,  which  would  have  been  pay- 
able to  a  life  tenant,  who  took  his  estate  subject 
to  a  prior  lease  for  a  term,  passes  to  the  rever- 
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sioner  in  case  of  the  death  of  such  tenant  before 
rent  day.  Whoever  owns  the  reversion  when  the 
rent  falls  due  is  entitled  to  receive  the  whole  sum, 
unless  it  is  otherwise  provided  by  contract.*  But 
rents  in  arrear  form  no  part  of  the  reversion, 
and  are  recoverable  by  the  personal  representative 
of  the  life  tenant.^ 

1  Bramell  v.  Cole,  136  Mo.  201,  58  Am.  St.  Rep.  619. 
When  dividends  on  stocks  go  to  the  life  tenant:  See 
MUlen  V.  Guerrard,  67  Ga.  284,  44  Am.  Rep.  720;  Vin- 
ton's Appeal,  99  Pa.  St.  434,  44  Am.  Rep.  116. 

2  Hite  V.  Hite,  93  Ky.  257,  40  Am.  St.  Rep.  189. 

3  Watson  v.  Pence,  108  Ind.  21,  58  Am.  Rep.  26. 

4  Watson  v.  Pence,  108  Ind.  21,  58  Am.  Rep.  26. 

§  38b.     Claim  for  Improvements. 

A  purchaser  of  land  must  take  notice  of  his 
title  as  being  a  life  estate  or  a  fee,  when  that 
title  is  disclosed  by  the  records.  And  if  one  pur- 
chases a  life  estate  and  erects  permanent  improve- 
ments thereon,  he  cannot  charge  the  remainder- 
man with  their  value  upon  the  termination  of  the 
life  estate.''^  And  the  fact  that  a  remainderman 
stood  by  and  permitted  improvements  to  be  made 
by  the  tenant  for  life  without  giving  notice  of 
his  claim  does  not  estop  him  from  claiming  such 
improvements  upon  the  termination  of  the  life 
estate.^ 

1  Stewart  v.  Matheny,  66  Miss.  21,  14  Am.  St.  Rep. 
538;  and  see  Barrett  v.  Stradl,  73  Wis.  385,  9  Am.  St. 
Rep.  795;  Smalley  v.  Isaacson,  40  Minn.  450. 

2  Stewart  v.  Matheny,  66  Miss.  21,  14  Am.  St.  Rep. 
538. 
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§  38c.    Purchase  by  Life  Tenant. 

A  purchase  by  tenant  for  life  in  possession  of 
an  encumbrance  upon,  or  an  adverse  title  to,  the 
estate  will  be  regarded  as  having  been  made  for 
the  joint  benefit  of  himself  and  the  reversioner 
or  remainderman.  He  will  not  be  permitted  to 
hold  it  for  his  own  exclusive  benefit,  if  the  rever- 
sioner or  remainderman  will  contribute  his  share 
of  the  sum  paid.*  The  tenant  cannot  deal  to  his 
own  advantage,  and  to  the  disadvantage  of  the 
remainderman,  by  buying  in  the  lands  under  a 
trust  deed  made  by  a  former  owner,  for  the  pur- 
pose of  destro}dng  their  title,  and  acquiring  an 
independent  title  of  his  own.^  Nor  can  a  tenant 
for  life  acquire  a  tax  title  to  the  defeat  of  the 
remainderman.^  If  he  purchases  the  estate  at 
mortgage  foreclosure  sale,  the  purchase  is  re- 
garded as  having  been  made  for  the  benefit  of 
the  remainderman  as  well  as  himself,  provided 
the  remainderman  pays  his  proportion  of  the  pur- 
chase price  within  a  reasonable  time.  But  if  the 
latter  be  guilty  of  laches  in  this  respect,  the  right 
must  be  denied  him  after  a  lapse  of  years  and 
after  the  property  has  been  improved  and  greatly 
increased  in  value.* 

1  Whitney  t.  Salter,  36  Minn.  103,  1  Am.  St.  Rep. 
656;  Hinters  v.  Hinters,  114  Mo.  26. 

2  Allen  t.  De  Groodt,  98  Mo.  159,  14  Am.  St.  Rep.  626. 

3  Stewart  v.  Matheny,  66  Miss.  21,  14  Am.  St  Rep. 
53& 
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4  Cockrill  V.  Hutchinson,  135  Mo.  67,  58  Am.  St.  Rep. 
564. 

§  89.    Forfeiture. 

Estates  for  life  may,  at  common  law,  be  for- 
feited because  of  certain  acts  done  by  the  tenant;' 
as  where  he  undertakes  to  convey  by  feoffment, 
with  livery,  a  greater  estate  or  interest  than  he 
himself  owns.*  So  if  tenant  for  life  levied  a 
fine,  or  suffered  a  common  recovery,  a  forfeiture 
was  thereby  incurred.^  But  a  bargain  and  sale, 
lease  and  release,  or  other  conveyance  under  the 
statute  of  uses,  could  not  work  a  forfeiture  or  dis- 
continuance of  the  estate;*  it  being  a  general  rule 
that  no  alienation  which  is  not  made  by  livery  of 
seisin,  or  by  that  which  is  equivalent,  can  work 
a  discontinuance.^  And  it  has  been  held  in  this 
country  that  even  a  feoffment  created  no  forfeit- 
ure;® in  accordance  with  the  doctrine  generally 
adopted,  that  a  man's  deed  or  grant  shall  be  good 
and  valid  for  so  much  as  he  has  a  right  to,  and 
void  for  the  rest.'^  And  in  many  of  the  states 
this  is  declared  to  be  the  law  by  statute.® 

1  Coke  on  Littleton,  251;  2  Blackstone's  Commen- 
taries, 274;  and  see  Stump  v.  Findlay,  2  Rawle,  168; 
Ackland  v.  Lutley,  9  Ad.  &  E.  879. 

2  1  Greenleafs  Cruise  on  Real  Property,  108,  109; 
Grant  v.  Chase,  17  Mass.  446;  Redfem  v.  Middleton,  1 
Rice,  459;  and  see  Jackson  v.  Mancius,  2  Wend.  357, 
365;  French  v.  Rollins,  21  Me.  372. 

3  1  Greenleaf  s  Cruise  on  Real  Property,  109;  Stump 
V.  Findlay,  2  Rawle,  168;  Grant  v.  Chase,  17  Mass.  446. 
Compare  Dawson  v.  Dawson,  Rice,  243;  Salmon  v.  Cla- 
gett,  3  Bland,  172. 
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4  Bell  V.  Twilight,  22  N.  H.  500;  McKee  v.  Pfout.  3 
Dall.  486;  Pendleton  v.  Vandevier,  1  Wash.  C.  C.  381. 

5  Stevens  v.  Winship,  1  Pick.  318,  11  Ahi.  Dec.  178. 

6  Rogers  v.  Moore,  11  Conn.  553;  and  see  Williams  t. 
Robinson,  16  Conn.  522. 

7  Rogers  v.  Moore,  11  Conn.  553;  and  see  4  Kent*s 
Commentaries,  106;  Stevens  v.  Winship,  1  Pick.  318,  11 
Am.  Dec.  178;  Rosseel  v.  Jarvis,  15  Wis.  571;  Hard  v. 
Cushing,  7  Pick.  169;  Moore  v.  Luce,  29  Pa.  St.  263. 

8  See  1  Greenleaf's  Cruise  on  Real  Property,  109;  4 
Kent's  Commentaries,  106;  1  N.  Y.  Rev.  Stats.,  p.  739; 
Smith  V.  Shackleford,  9  Dana,  475;  Davis  v.  Whitesides, 
1  Bibb,  512;  Dennett  v.  Dennett,  40  N.  H.  505;  Grout  v. 
Townshend,  2  Hill,  554;  Christie  v.  Gage,  71  N.  Y.  189; 
Carpenter  v.  Denvon,  29  Ohio  St.  379;  Koltenbrock  v. 
Cracraf  t,  36  Ohio  St.  584. 

§  40.     Praying  in  Aid. 

As  incident  to  an  estate  for  life,  it  was  the  duty 
of  the  tenant  to  defend  the  title  in  all  real  actions 
at  common  law;  and  to  enable  him  to  do  so,  he 
might  "pray  in  aid,"  or  call  for  the  assistance  of 
the  person  entitled  to  the  inheritance,  because  the 
former  was  not  generally  supposed  to  have  in  his 
custody  the  evidences  of  title.^  The  custom  of 
"praying  in  aid"  seems  to  have  passed  away  with 
the  abolition  of  real  actions.* 

1  1  Greenleaf's  Cruise  on  Real  Property,  106.  See 
Sohier  v.  Williams,  Curt.  479;  Scanlan  v.  Wright,  13 
Pick.  523,  25  Am.  Dec.  344. 

2  See  1  Spence's  Equity  Jurisdiction,  225;  1  Preston 
on  Estates,  207. 

ft 

§  41.    Possession  of  Title  Deeds. 

In  England,  where  the  preservation  of  the  title 
deeds  is  a  matter  of  much    greater   importance 

Boone  Real  Prop.— 10 
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than  in  this  country/  the  question  has  been 
raised  as  to.  when  and  how  far  a  tenant  for  life 
has  a  right  to  their  custody.^  And  it  is  held  that, 
prima  facie,  the  tenant  for  life  has  a  right  to 
hold  the  title  deeds  of  the  estate;^  and  the  court 
will  not  take  them  out  of  his  hands,  in  the  ab- 
sence of  evidence  of  spoliation."*  It  was,  however, 
said  that  ordering  title  deeds  into  court  was  an 
ordinary  relief  of  remainderman,  or  reversioner 
in  fee,  against  the  tenant  for  life.*^  And  in  the 
case  of  a  jointress,  the  court  will  order  her  to  de- 
liver up  title  deeds,  upon  her  jointure  being  con- 
firmed.® 

1  See  2  Blackstone's  Commentaries,  428;  Williams  on 
Real  Property,  375;  Scanlan  v.  Wright,  13  Pick.  523,  25 
Am.  Dec.  344;  Hathaway  v.  Spooner,  9  Pick.  23. 

2  See  Hicks  v.  Hicks,  Dick.  650;  Dryden  v.  Frost,  3 
Mylne  &  C.  670;  Surges  v.  Mawbey,  1  Turn.  &  R.  174; 
Ivie  V.  Ivie,  1  Atk.  431. 

3  Ford  V.  Peering,  1  Ves.  Jr.  72;  Duncombe  v.  Mayer, 
8  Ves.  Jr.  323;  Bowles  v.  Stewart,  1  Schoales  &  L.  223; 
Shaw  V.  Shaw,  12  Price,  163;  All  wood  v.  Hey  wood,  1 
Hurl.  &  C.  745. 

4  Smith  v.  Cooke,  3  Atk.  378;  Crop  v.  Norton,  2  Atk. 
74. 

5  Southby  v.  Stonehouse,  2  Ves.  612. 

6  Ford  V.  Peering,  1  Ves.  Jr.  72;  Senhouse  v.  Earl,  2 
Ves.  Sr.  450;  Leech  v.  Trollop,  2  Ves.  Sr.  662. 

§  42.    Alienation  of  Estate. 

Every  tenant  for  life  has  the  power  of  alienat- 
ing his  whole  estate,  or  of  creating  any  estate  less 
than  his  own,  unless  restrained  hy  condition.* 
But  if  he  seeks  to  create  a  greater  estate,  the  effort 
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must  necessarily  be  void  for  the  excess,  as  no  one 
can  give  what  he  has  not.^  And  conveyance  of  a 
life  estate,  to  be  valid,  must  be  by  deed.* 

1  1  Greenleaf  s  Cruise  on  Real  Property,  108;  Jack- 
son ▼.  Van  Hoesen,  4  Cow.  325.  Condition  subsequent 
following  grant  of  life  estate  in  land,  prohibiting  its  con- 
vey an-ce  by  the  grantee:  See  Hay  ward  v.  Kinney,  84 
Mich.  591. 

2  Jackson  v.  Van  Hoesen,  4  Cow.  325.  Compare  sec. 
39,  ante. 

3  Stewart  ▼.  Clark,  13  Met.  79;  People  v.  Gillis,  24 
Wend.  201.  See,  as  to  alienation  of  estate  for  life  under 
English  "Succession  Duty  Act":  In  re  Cooper  etc.,  L.  R. 
4  Ch.  Div.  802;  21  Eng.  Rep.  725. 

§  43.    Termination  of  Estate. 

Ordinarily,  estates  for  life  will  endure  as  long 
as  the  life  or  lives  for  which  they  are  granted.^ 
But  if  the  estate  be  made  to  depend  upon  a  fu- 
ture contingency,  as  if  it  be  given  to  a  woman 
during  her  widowhood,*  or  to  a  man  and  a  woman 
during  coverture,  or  as  long  as  the  grantee  shall 
dwell  in  a  particular  house;*  in  any  such  case, 
the  grantee  takes  an  estate  for  life,  determinable 
upon  the  happening  of  the  event  on  which  the 
contingency  depended.**  A  lease  without  special 
limitation,  made  by  a  tenant  for  life,  will  be  con- 
strued an  estate  for  the  life  of  the  lessor;*^  for 
if  it  should  be  a  lease  for  the  life  of  the  lessee,  it 
would  be  a  wrong  to  him  in  reversion.®  An  es- 
tate for  life  will  terminate  upon  the  death  of  the 
ten  ant  ;'^  and  the  absence  of  the  tenant  for  life 
from  the  state  or  commonwealth  for  the  space  of 
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seven  years,**  vithout  being  heard  from,  furnishes 
ground  for  presuming  him  to  be  dead,  and  the 
next  succeeding  owner  may  enter  upon  the  es- 
tate.® As  a  general  rule,  upon  the  death  of  a  ten- 
ant for  life  all  interest  of  his  lessee  ceases;^^  and 
the  lessee  has  no  further  right  of  occupation 
when  there  are  no  growing  crops.^^ 

1  See  see.  33,  ante;  Williams  v.  Caston,  1  Strob.  130. 

2  Walsh  V.  Mathews,  11  Mo.  131;  Dale  v.  Dale,  13  Pa. 
St.  446;  and  see  Roseboom  v.  Van  Vechten,  5  Denio,  414; 
Craig  V.  Watts,  8  Watts,  498. 

3  1  Greenleaf  s  Oniise  on  Real  Property,  102;  Coke  on 
Littleton,  42a;  Jackson  v.  Myers,  3  Johns.  388,  3  Am. 
Dec.  504. 

4  Coke  on  Littleton,  42a;  4  Kent's  Commentaries,  26; 
Hard  v.  Cushing,  7  Pick.  169;  Cook  v.  Bisbee,  18  Pick. 
527;  People  v.  Gillis.  24  Wend.  201. 

5  Jackson  v.  Van  Hoesen,  4  Cow.  325. 

6  Coke  on  Littleton,  42b;  Whittome  v.  Lamb,  12  Mees. 
&  W.  318. 

7  Williams  v.  Caston,  1  Strob.  130. 

8  See  1  N.  Y.  Rev.  Stats.,  sec.  6,  p.  749;  Eagle's  Case, 
3  Abb.  Pr.  218,  220;  McCartee  v.  Camel,  1  Barb.  Ch. 
455,  462;  Commonwealth  v.  Thompson,  6  Allen,  591, 
83  Am.  Dec.  653;  Newman  v.  Jenkins,  10  Pick.  515; 
Clarke  v.  Cummings,  5  Barb.  339;  Spencer  v.  Roper,  13 
Ired.  333. 

9  Woods  T.  Woods,  2  Bay,  476;  Gerry  v.  Post,  13  How. 
Pr.  118;  Clark  v.  Owens,  18  N.  Y.  434. 

10  Page  V.  Wight,  14  Allen,  182;  Hoagland  v.  Crum, 
113  111.  365,  55  Am.  Rep.  424.    See  sec.  38a,  ante. 

11  Carman  v.  Moeier,  105  Iowa,  367. 
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CHAPTER  V. 

CURTESY. 

S  44.    Definition  and  origin. 

S  44a.  Same — Continued, 

fi  45.    Kequisltes. 

S  46.    Seisin. 

fi  47.    Birth  of  issue. 

fi  48.    Death  of  wife. 

fi  49.    Alienage. 

fi  50.    What  estates  subject  to. 

fi  51.    Forfeiture. 

fi  51a.  Same — Continued. 

fi  51b.  Tenancy  by  marital   right. 

fi  51c.  Community  property. 

fi  51  d.  Same — Continued. 

§  44.     Definition  and  Origin. 

Curtesy,  or  tenancy  by  the  curtesy  of  England, 
is  an  estate  for  life,  thrown  npon  the  tenant  by 
operation  of  law,^  and  is  said  to  partake  more  of 
the  character  of  an  estate  acquired  by  descent 
than  by  purchase.*  It  was  established  in  the 
English  law  at  a  very  early  period,®  and  is  de- 
scribed to  be  "where  a  man  marries  a  woman 
seised  of  an  estate  of  inheritance — that  is,  of 
lands  and  tenements  in  fee  simple  or  fee  tail — and 
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has  by  her  issue,  horn  alive,  which  was  capable 
of  inheriting  her  estate.  In  this  case,  he  shall, 
on  the  death  of  his  wife,  hold  the  lands  for  his 
life,  as  tenant  by  the  curtesy  of  England."*  The 
interest  of  a  tenant  by  the  curtesy  is  a  legal  es- 
tate in  the  land  for  the  term  of  his  natural  life, 
and  not  a  mere  charge  or  encumbrance.*^ 

1  Coke  on  Littleton,  18b.  No  estate  by  curtesy  Is  al- 
lowed in  California:  Cal.  Civ.  Code,  sec.  173. 

2  Watson  v.  Watson,  13  Conn.  83;  and  see  Pembeiton 
V.  Hicks,  1  Binn.  1. 

3  See  1  Greenleaf's  Cruise  on  Real  Property,  139, 
140;  2  Blackstone's  Commentaries,  126,  127;  4  Kent's 
Commentaries,  27,  28;  Billings  v.  Baker,  28  Barb.  343. 

4  2  Blackstone's  Commentaries,  126;  1  Greenleaf's 
Cruise  on  Real  Property,  140.  And  see  Buckworth  v. 
Thirkell,  3  Bos.  &  P.  652;  Breeding  v.  Davis,  77  Va.  639, 
46  Am.  Rep.  740;  McMasters  v.  Negley,  152  Pa.  St.  303. 

5  Coke  on  Littleton,  30a;  Adair  v.  Lott,  3  Hill,  182; 
and  see  Foster  v.  Marshall,  34  Me.  491;  Heath  v.  White, 
5  Conn.  235.  The  right  to  the  tenancy  by  curtesy  has  not 
been  taken  away  in  New  York  by  the  statutes  relating 
to  the  property  of  married  women:  Leach  v.  Leach,  21 
Hun,  382.  Nor  does  the  provision  of  the  Ohio  statute, 
as  to  curtesy  and  dower,  affect  the  rights  of  a  husband 
in  the  lands  of  his  wife  during  her  lifetime:  Denny  v. 
McCabe,  35  Ohio  St.  576.  See  Brown  v.  Clark,  44  Mich. 
309. 

§  44a.    Same — Continued. 

Tenancy  by  the  curtesy  still  ejdsts  in  most  of 
the  states,  and  the  common  law  upon  that  subject 
prevails,  except  as  modified  or  changed  by  pro- 
visions of  statute.  And  it  is  held  that  a  statute 
giving  married  women  the  exclusive  ownership 
and  control  of  their  real  estate  does  not  abolish 
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the  right  of  tenancy  by  curtesy.  Although  the 
husband  is  excluded  during  the  wife's  life  from 
the  control  of  or  interference  with  her  separate 
real  estate,  yet  the  right  of  curi;esy  is  left  to  him 
in  so  much  of  it  as  remains  undisposed  of  at  her 
death.*  And  if  an  estate  as  tenant  by  the 
curtesy  has  vested  in  the  husband  it  cannot  be 
devested  by  subsequent  legislative  action.^  But 
where  by  the  statute  in  force  when  land  is  ac- 
quired by  a  married  woman  she  is  declared  to  re- 
main during  coverture  the  sole  owner  thereof  as 
her  separate  estate,  to  be  held,  possessed,  and  en- 
joyed by  her  the  same  as  though  she  were  un- 
married, the  legislature  may,  as  to  such  lands, 
abolish  the  estate  by  the  curtesy  at  any  time 
prior  to  her  death,  because  until  then  her  hus- 
band has  no  vested  estate  therein.® 

1  Neelly  v.  Lancaster,  47  Ark.  175,  58  Am.  Rep.  752; 
Hampton  v.  Cook,  64  Ark.  353,  62  Am.  St.  Rep.  194:  Ber- 
tles  V.  Nunan,  92  N.  Y.  160,  44  Am.  Rep.  361;  Martin 
V,  Robson,  65  111.  129,  16  Am.  Rep.  578;  Honck  v.  Ritter, 
76  Pa.  St.  280;  Leggett  v.  McClelland,  39  Ohio  St.  G24; 
Stewart  v.  Ross,  50  Miss.  776;  Breeding  v.  Davis,  77  Va. 
639,  46  Am.  Rep.  740. 

2  Jackson  v.  Jackson,  144  lU.  274,  36  Am.  St.  Rep. 
427. 

3  Jackson  v.  Jackson,  144  111.  274,  36  Am.  St.  Rep. 
427.  And  see  McNcer  v.  McNeer,  142  111.  388;  Breed- 
ing V.  Davis,  77  Va.  639,  46  Am.  Rep.  740;  Ross  v. 
Adams,  28  N.  J.  L.  160;  Savings  Bank  v.  McCarty,  149 
N.  Y.  71;  Hayden  v.  Peirce,  165  Mass.  359. 
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§  45.    Bequisites. 

Four  things  are  requisite  at  common  law  to 
constitute  a  tenancy  by  the  curtesy,  namely,  mar- 
riage, seisin  of  the  wife,  issue  born  alive,  and 
death  of  the  wife.^  The  first  three  constitute  ten- 
ancy by  the  curtesy  initiate,  and  on  the  death  of 
the  wife  it  became  consummate.'*  This  estate  by 
the  curtesy  initiate  at  common  law  is  held  to  be 
a  vested  estate,  of  which  the  holder  cannot  be  de- 
prived by  subsequent  legislation.*  If  the  mar- 
riage be  void,  the  man  acquires  no  right  to 
curtesy;"*  otherwise  if  it  be  voidable  merely,  and 
is  not  annulled  during  the  life  of  the  wife.** 

1  Menville's  Case,  13  Code  Rep.  23;  Jackson  v.  John- 
son, 5  Cow.  74,  95,  15  Am.  Dec.  433;  Ferguson  v.  Tweedy, 

56  Barb.  168;  43  N.  Y.  543. 

2  McNeer  v.  McNeer,  142  111.  388;  and  see  Carrinj^ton 
V.  Richardson,  79  Ala.  104;  Hampton  v.  Cook,  64  Ark. 
353,  62  Am.  St.  Rep.  194;  Commissioners  v.  Poor  Dist., 
169  Pa.  St.  121. 

3  McNeer  v.  McNeer,  142  111.  388.  Compare  preced- 
ing section;  also,  sec.  48,  post. 

4  2  Blackstone*s  Commentaries,  127;  1  Greenleaf's 
Cruise  on  Real  Property,  140. 

5  1  Greenleaf's  Cruise  on  Real  Property,  140. 

§  46.    Seisin. 

The  general  rule,  according  to  the  English  law 
is,  that  the  wife  must  have  been  seised  in  fact 
and  in  deed,  and  not  merely  in  law,^  of  an  es- 
tate of  inheritance,  to  entitle  the  husband  to  his 
curtesy.*  But  this  doctrine  has  been  modified  by 
the  judicial  determinations  of  many  of  the  states. 
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and  it  is  deemed  sufficient  that  the  wife  had  title 
to  the  lands,  etc.,  and  a  potential  seisin,  or  right 
of  seisin.®  Wild,  unoccupied,  or  waste  lands,  not 
held  adversely,  may  he  constructively  in  the 
actual  possession  of  the  wife.*  So  a  recovery  in 
ejectment  hy  the  husband  and  wife  has  been  held 
equivalent  to  an  actual  entry.'  And  the  posses- 
sion of  a  lessee  under  a  lease  reserving  rent  is  an 
actual  seisin,  so  as  to  entitle  the  husband  to  a  life 
estate  in  the  land  as  a  tenant  by  the  curtesy, 
though  he  has  never  received  or  demanded  rent 
during  the  life  of  his  wife.^  So  the  occupancy 
of  the  land  by  part  of  several  coparceners  has  been 
held  sufficient  to  make  the  husband  tenant  by  the 
curtesy  of  his  wife^s  part,  though  neither  she  nor 
her  husband  had  ever  lived  upon  or  exercised  any 
act  of  ownership  over  the  land.^  It  is  not  neces- 
sary that  there  should  be  seisin  and  issue  at  the 
same  time.®  Therefore,  if  the  wife  be  seised  of 
lands  during  coverture,  and  then  be  disseised,  and 
afterward  have  issue,  the  husband  shall  be  tenant 
by  the  curtesy  of  those  lands;®  and  so  if  the  wife 
become  seised  after  issue  bom,  though  the  issue 
die  before  her  seisin, ^^  But  the  husband  cannot 
be  tenant  by  the  curtesy  of  lands  of  which  his 
wife  was  never  seised.-^^  Under  the  code  of  West 
Virginia  the  wife  must  have  'been  seised  in  fact 
during  her  lifetime  of  the  land.^*  But  possession 
by  another  for  the  use  of  the  wife  is  held  suffi- 
cient to  entitle  the  husband  to  curtesy  in  Ken- 
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tucky.**  And  tenancy  by  curtesy  initiate  is  cre- 
ated in  a  husband  by  a  conveyance  of  land  to  him 
for  the  use  and  benefit  of  his  wife,  if  no  intention 
to  exclude  him  from  the  curtesy  is  shown.^'* 

1  See  sec.  20,  ante. 

2  1  Greenleaf's  Cruise  on  Real  Property,  140;  Adams 
V.  Logan,  6  Mon.  179;  Ferguson  v.  Tweedy,  56  Barb. 
168;  43  N.  Y.  543;  Gibbs  v.  Esty,  22  Hun,  266;  and  see 
Ferguson  v.  Tweedy,  43  N.  Y.  548. 

3  Kline  v.  Beebe,  6  Conn.  494;  Bush  v.  Bradley,  4 
Day,  298;  Adair  v.  Lott,  3  Hill,  182;  M'Corry  v.  King,  3 
Humph.  267,  39  Am.  Dec.  165;  Stephens  v.  Hume,  25 
^To.  .349:  McKee  v.  Cottle,  6  Mo.  App.  416;  Chew  v. 
Commissioners  etc.,  5  Rawle,  160;  Merritt  v.  Home,  5 
Ohio  St.  307,  67  Am.  Dec.  298;  Jackson  v.  Johnson,  5 
Cow.  74,  15  Am.  Dec.  433;  Seim  v.  O'Grady,  42  W.  Va. 
77. 

4  Davis  V.  Mason,  1  Pet.  506;  Wells  v.  Thompson,  13 
Ala.  793,  48  Am.  Dec.  76;  Day  v.  Cochran,  24  Miss.  277; 
Jackson  v.  Sellick,  8  Johns.  262;  Mercer  v.  Seldea,  1 
How.  37,  54.    Contra,  Neely  v.  Butler^  10  B.  Mon.  48. 

5  Ellsworth  v.  Cook,  8  Paige,  643. 

6  Ellsworth  v.  Cook,  8  Paige,  643;  Jackson  v.  John- 
son, 5  Cow.  74,  15  Am.  Dec.  433;  Powell  v.  Gossom,  18 
B.  Mon.  179;  Lowry  v.  Steele,  4  Ham.  170;  Tayloe  v. 
Gould,  10  Barb.  388;  Carter  v.  Williams,  8  lied.  Eq.  377. 

7  Carr  v.  Givens,  9  Bush,  679,  15  Am.  Rep.  747;  and 
see  De  Grey  v.  Richardson,  .3  Atk.  469;  Buckley  v.  Buck- 
ley, 11  Barb.  43;  Rhodes  v.  Robie,  9  App.  Cas.  (D.  C.) 
305. 

8  1  Greenleaf's  Cruise  on  Real  Property,  141;  Comer 
V.  Chamberlain,  6  Allen,  166,  109;  Stewart  v.  Rose,  50 
Miss.  776. 

9  Jackson  v.  Johnson,  5  Cow.  74,  15  Am.  Dec.  433. 

10  Jackson  v.  Johnson,  5  Cow.  74.  And  see  sec.  47, 
post. 

11  Bogy  V.  Roberts,  48  Ark.  17,  3  Am.  St.  Rep.  211; 
nnd  see  Carpenter  v.  Garrett,  75  Va.  129;  Nixon  v.  Will- 
iams, 95  N.  C.  103. 
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12  Fulton  ▼.  Johnson,  24  W.  Va.  95. 

13  Ellis  V.  Dittey,  94  Ky.  620;  Yankey  t.  Sweeney,  85 
Ky.  55. 

14  Meacham  v.  Bunting.  156  HL  586,  47  Am.  St.  Rep. 
239. 

§  47.    Birth  of  Issue. 

In  the  case  of  a  tenancy  by  the  curtesy,  it  is  well 
settled  that  the  issue  must  be  bom  alive  in  the 
lifetime  of  the  mother  to  entitle  the  father  to  the 
estate.^  Even  the  delivery  of  the  child  alive  by 
the  Caesarean  operation,  after  the  death  of  the 
mother,  is  not  sufficient.^  So  the  issue  must  be 
capable  of  inheriting  the  estate,*  or  be  such  as  by 
possibility  may  inherit.*  Whether  the  seisin 
arose  before  or  after  the  death  of  a  child  born  is 
held  to  »be  an  immaterial  circumstance.  If  there 
was  a  child  which  by  possibility  might  have  in- 
herited the  land  from  the  mother,  that  is  all  that 
is  required  as  to  issue,  and  the  father  takes  an 
estate  for  life  as  tenant  by  the  curtesy.* 

1  2  Blackstone*s  Commentaries,  127,  128;  and  see 
Porch  V.  Fries,  15  N.  J.  L.  204;  Nicrosi  v.  Phillip!,  91 
Ala.  299;  Winkler  v.  Winkler,.  18  W.  Va.  455. 

2  2  Blackstone*s  Commentaries,  128;  1  Greenleaf  s 
Craise  on  Real  Property,  143;  Marsellis  v.  Thalhimer,  2 
Paige,  35,  21  Am.  Dec.  66;  and  see  Matter  of  Winne,  1 
Lans.  508;  2  Lans.  21;  Ryan  v.  Freeman,  36  Miss.  175. 
Issue  of  the  marriage  is  no  longer  essential  in  some  of 
the  states:  See  4  Kent's  Commentaries,  29;  1  Greenleaf  s 
Cruise  on  Real  Property,  143,  note;  Lancaster  Bank  v. 
Stauffer,  10  Pa.  St.  399;  Dubs  v.  Dubs,  31  Pa.  St.  154; 
McMasters  v.  Negley,  152  Pa.  St.  309;  Commissioners  v. 
Poor  Dist.,  169  Pa.  St.  122;  Tilden  v.  Barker,  40  Ohio  St. 
411.  But  it  is  otherwise  under  the  code  of  West  Vir- 
ginia: Winkler  v.  Winkler,  18  W.  Va.  455.    In  Massa- 
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chusetts,  the  birth  af  living  issue,  after  conveyance  by  a 
married  woman  of  land  held  by  her  to  her  sole  use,  en- 
titles her  husband  to  curtesy:  Comer  v.  Chamberlain,  6 
Allen,  166. 

3  Paine's  Case,  8  Rep.  34;  Heath  v.  White,  5  Conn. 
228;  Day  v.  Cochran,  24  Miss.  261;  Richter  v.  Bohnsack, 
144  Mo.  516;  Templeton  v.  Twitty,  88  Tenn.  595. 

4  Paine's  Case,  8  Rep.  34;  1  Greenleaf  s  Cruise  on  Real 
Property,  143. 

5  Templeton  v.  Twitty,  88  Tenn.  5d5;  and  see,  to  same 
effect,  Stewart  v.  Ross,  50  Miss.  788;  Taylor  v.  Smith,  54 
Miss.  50;  Denny  v.  McCabe,  35  Ohio  St.  576. 

§  48.    Death  of  Wife. 

After  the  birth  of  issue,  the  husband  is  called 
tenant  by  the  curtesy  initiate/  but  this  estate 
does  not  become  consummate  until  the  death  of 
the  wife.*  The  death  of  the  wife  is  one  of  the 
four  essential  requisites  to  constitute  a  tenancy 
by  the  curtesy.*^  But  immediately  upon  her 
death  the  estate  vests  in  the  husband,'*  and  he 
takes  it  with  all  the  encumbrances  which  would 
affect  it  in  her  possession  if  she  were  living.*^ 
And  the  interest  of  the  husband  as  tenant  by  the 
curtesy  initiate,  as  well  as  the  estate  consummate, 
is  liable  to  be  taken  for  his  debts;®  and  he  can- 
not, by  any  refusal  to  take  the  property,  defeat 
the  claims  of  his  creditors.^  And  a  voluntary 
settlement  of  it  upon  a  wife  is  void  as  it  re- 
spects creditors.®  At  common  law,  the  interest 
of  the  husband  as  a  tenant  by  the  curtesy  initiate 
is  held  to  be  both  salable  and  assignable.^  And 
in  the  a))scnce  of  any  fraud  a  husband  who  is  em- 
barrassed may  convey  his  curtesy  in  the  real  es- 
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tate  of  his  wife  to  trustees  for  her  benefit  and  for 
the  benefit  of  their  children,  when  a  considera- 
tion is  received  for  it  which  a  court  of  equity  may 
fairly  take  to  be  a  valuable  one.*® 

1  Coke  on  Littleton,  40;  2  Blackstone's  Commentaries, 
128.  See  Wilson  v.  Arentz,  70  N.  C.  670;  Foster  v.  Mar- 
shall, 22  N.  H.  491;  Chambers  v.  Handley,  3  J.  J.  Marsh. 
98;  Fitzgerald  v.  Brennan,  57  Conn.  511;  Gill  v.  White. 
62  Conn.  430. 

2  2  Blackstone's  Commentaries,  128;  Henderson  v. 
Oldham,  5  Dana,  254;  Marsellis  v.  Thalhimer,  2  Paige, 
35,  21  Am.  Dec.  66;  Matter  of  Winne,  2  Lans.  21;  re- 
versing 1  Lans.  508;  Commissioners  v.  Poor  Dist.,  169 
Pa.  St.  121. 

3  Wheeler  v.  Hotehkiss,  10  Conn.  225,  230;  and  see 
sec.  45,  ante. 

4  Watson  v.  Watson,  13  Conn.  83;  Witham  v.  Perkins, 
2  Me.  400. 

5  2  Crabb  on  Real  Property,  119;  and  see  Matter  of 
Winne,  2  Lans.  21. 

.  6  Day  v.  Cochran,  24  Miss.  261;  Plumb  v.  Sawyer,  21 
Conn.  351;  Roberts  v.  Whiting,  16  Mass.  186;  Mattock 
V.  Steams,  9  Vt.  326;  Burd  v.  Dansdale,  2  Binn.  80; 
Jackson  v.  Jackson,  144  Bl.  274,  36  Am.  St.  Rep.  427; 
Deming  v.  Miles,  35  Neb.  739,  37  Am.  St.  Rep.  464.  And 
see  Matter  of  Winne,  1  Lans.  508;  Bunn  v.  Daly,  24  Hun, 
526. 

7  Watson  v.  Watson,  13  Conn.  83. 

8  Wickes  v.  Clarke,  8  Paige.  161;  Van  Duzer  v.  Van 
Duzer,  6  Paige,  366,  31  Am.  Dec.  257. 

9  Briggs  V.  Titus,  13  R.  I.  136;  Mettler  v.  Miller.  129 
m.  640.  He  may  convey  his  title  by  deed  or  mortgage: 
Deming  v.  Miles,  35  Neb.  739,  37  Am.  St.  Rep.  464. 

10  Hitz  V.  National  etc.  Bank,  111  U.  S.  722. 

§  49.    Alienage. 

All  persons  generally  who  are  capable  of  taking 
freehold  estates  may  be  tenants  by  the  curtesy.^ 

Boone  Real  Prop.— 11 
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But  at  coimnon  law  an  alien  cannot  take  an  es- 
tate by  operation  of  law,*  and  cannot,  therefore, 
be  tenant  by  the  curtesy.*  In  most  of  the  states 
this  rule  has,  however,  been  altered  by  statute.* 

1  See  1  Greenleaf  s  Cruise  on  Real  Property,  144. 

2  See  see.  19,  ante;  Hatfield  v.  Sneden,  54  N.  Y.  280, 
285. 

3  Reese  v.  Waters,  4  Watts  &  S.  145;  Foss  v.  Crisp, 
20  Pick.  121;  Copeland  v.  Sands,  1  Jones,  70.  Compare 
Calvin's  Case,  7  Rep.  25a;  Doe  v.  Rogers,  1  Car.  &  K. 
390;  Mussey  v.  Pierre,  25  Me.  559. 

4  See  sec.  19,  ante. 

§  50.    What  Estates  Subject  to. 

Estates  of  inheritance  only  are  subject  to  cur- 
tesy;^ but  it  applies  to  qualified  as  well  as  to  ab- 
solute estates  in  fee.^  The  question  whether  the 
right  to  curtesy  continues  after  the  estate  of  the 
wife  has  determined  by  limitation,  or  by  an  ex- 
ecutory devise,  has,  however,  been  elaborately  dis-' 
cupsed,  resulting  in  a  division  of  opinion  in  the 
courts,  which  is  said  to  be  irreconcilable.^  The 
afTirmative  view  seems  to  prevail  in  most  of  the 
states,^  and  this  view  is  also  best  sustained  by  the 
English  authorities.*'  The  husband  may  be  a  ten- 
ant by  the  curtesy  of  money  directed  or  agreed  to 
be  laid  out  in  land;®  or  of  an  equity  of  redemp- 
tion;'' and  very  generally  in  this  country  he  may 
be  tenant  by  the  curtesy  of  any  equitable  estate 
of  inheritance  of  the  wife.®  But  an  estate  by  the 
curtesy  cannot  attach  to  a  mere  remainder;^  as  if 
there  be  an  outstanding  estate  for  life,  the  hus- 
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band  cannot  be  the  tenant  by  the  curtesy  of  the 
wife's  estate  in  reversion  or  remainder,  unless  the 
particular  estate  be  ended  during  the  coverture.*® 
But  where  a  life  estate  and  the  immediate  re- 
version meet  in  the  same  person,  the  particular  es- 
tate is  merged  in  the  greater  estate;**  and  if  the 
two  estates  unite  in  a  feme  covert,  her  husband  is 
entitled  to  a  life  estate  as  tenant  by  the  curtesy.** 
It  has  been  stated  to  be  the  settled  doctrine  of  the 
law  that  the  husband  cannot  be  tenant  by  the 
curtesy  of  the  separate  real  estate  of  his  wife.** 
But  where  the  intention  to  prevent  curtesy  is  not 
clear,  courts  of  equity  will  favor  the  husband's 
right.*"*  And  it  has  been  held  that  the  intent  to 
cut  off  the  husband's  right  to  the  curtesy  must  in 
some  form  be  expressed;**^  and  that  words  which 
merely  create  a  separate  estate  in  the  wife  during 
coverture,  or  which  merely  deprive  the  husband  of 
any  right  to  control  the  estate  during  coverture 
or  to  make  it  liable  for  his  debts,  will  not  be  suffi- 
cient for  the  purpose.*®  And  it  is  now  held  to  be 
settled  that  where  a  married  woman  has  an  equi- 
table estate  of  inheritance  to  her  separate  use, 
and  does  not  dispose  of  it  by  deed  or  will,  her 
husband  is  entitled  to  curtesy.*'''  Tenancy  by 
curtesy  initiate  is  created  in  a  husband  by  a  con- 
veyance of  land  to  him  for  the  use  and  benefit  of 
his  wife,  if  no  intention  to  exclude  him  from  the 
curtesy  is  show^n.^®  But  it  is  held  that  a  husband 
is  not    entitled  to  curtesy  in  an  equitable    sep- 
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arate  estate  of  the  wife,  created  by  him,  although 
all  the  common-law  requisites  for  curtesy  exist. 
He  is  held  to  be  excluded  by  the  nature  of  the 
transaction.*® 

1  Sumner  t.  Partridge,  2  Atk.  47;  Boothby  v.  Vernon, 
9  Mod.  147;  Simmons  v.  Gooding,  5  Ired.  Eq.  382;  Spencer 
V.  O'Neill,  100  Mo.  49;  Rank  v.  Rank,  120  Pa.  St.  191; 
Holden  v.  Wells,  18  R.  I.  802;  Graves  v.  Trueblood,  96 
N.  C.  495;  Cooper  v.  McDonald,  7  Ch.  Div.  288. 

2  Paine's  Case,  8  Coke,  34;  1  Greenleaf*s  Cruise  on 
Real  Property,  146,  147;  4  Kent's  Commentaries,  32. 

3  See  Hatfield  v.  Sneden,  54  N.  Y.  284. 

4  Hatfield  v.  Sneden,  54  N.  Y.  280;  Northcott  t. 
Whipp,  12  B.  Mon.  65;  Thornton  v.  Knapp,  37  Pa.  St. 
391;  and  see  1  Washburn  on  Real  Property,  *135;  4 
Kent's  Commentaries,  30;  Evans  y.  Evans,  9  Pa.  St.  190; 
Taliaferro  v.  Burwell,  4  Cal.  321;  Jones  v.  Hughes,  27 
Gratt.  560. 

5  Buckworth  v.  Thirkell,  3  Bos.  &  P.  652,  note; 
Moody  V.  King,  2  Bing.  447;  9  Eng.  Com.  L.  475;  Smith 
V.  Spencer,  6  De  Gex,  M.  &  G.  631.  But  see  Doe  v.  Hut- 
ton,  3  Bos.  &  P.  653;  Weller  v.  Weller,  28  Barb.  589. 

6  Sweetapple  v.  Bindon,  2  Vem.  536;  Dodson  v.  Hay, 
3  Bro.  C.  C.  404;  Davis  v.  Mason,  1  Pet.  503;  and  see 
Clipper  V.  Livergood,  5  Watts,  115.  A  tenant  by  the 
curtesy  is  entitled  to  interest  for  life  on  the  proceeds  of 
lands  devised  to  his  wife,  and  sold  after  her  death  by  the 
executors  of  the  devisor  under  a  direction  in  the  will: 
Dimscomb  v.  Dunscomb,  1  Johns.  Ch.  508,  7  Am.  Dec. 
504;  and  see  Matter  of  Camp,  126  N.  Y.  377. 

7  1  Greenlears  Cruise  on  Real  Property,  148;  Boothby 
V.  Vernon,  9  Mod.  147;  Hart  v.  Chase,  46  Conn.  207,  213. 

8  Robison  v.  Codman,  1  Sum.  128;  Dubs  v.  Dubs,  31 
Pa.  St.  1.54;  Rawlings  v.  Adams,  7  Md.  54;  Robb  v. 
Griffin,  26  Miss.  579;  Houghton  v.  Hopgood,  13  Pick.  154; 
Gushing  v.  Blake,  29  N.  J.  Eq.  399;  30  N.  J.  Eq.  696; 
Ogden  V.  Ogden,  60  Ark.  70*  46  Am.  St.  Rep.  151;  Taylor 
V.  Smith,  54  Miss.  50;  Withers  v.  Jenkins,  14  S.  C.  597. 

9  Stoddard  v.  Gibbs,  1  Sum.  263;  1  Greenleaf's  Cruise 
on  Real  Property,  149;  Shores  v.  Carley,  8  Allen,  425. 
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10  Tayloe  v.  Gould,  10  Barb.  388;  Ferguson  v.  Tweedj-, 
43  N.  Y.  543;  Hitner  v.  Ege,  23  Pa.  St.  305;  Bank  v. 
Davis,  31  Ala.  626;  Mackey  v.  Proctor,  12  B.  Men.  4P,3; 
Doe  V.  Bivers,  7  Term  Rep.  272;  Redus  v.  Hayden,  43 
Miss.  633;  Todd  v.  Oviatt,  58  Conn.  174. 

11  See  sec.  37,  ante. 

12  Tayloe  t.  Gould,  10  Barb.  388. 

13  See  Bottoms  v.  Corley,  5  Heisk.  6;  Pool  t.  Blakie, 

53  111.  495;  Hearle  v.  Greenbank,  1  Ves.  Sr.  298;  3  Atk. 
716;  Moore  v.  Webster,  L.  R.  3  Eq.  267;  Breeding  v. 
Davis,  77  Va.  639,  46  Am.  Rep.  740. 

14  See  Dubs  v.  Dubs,  31  Pa.  St.  149;  Steadman  v. 
Pulling,  3  Atk.  423;  Morgan  v.  Morgan,  5  Madd.  248; 
Payne  v.  Payne,  11  B.  Mon.  138;  Wightman's  Appeal,  29 
Pa.  St.  280;  Tremmel  v.  Kleiboldt,  6  Mo.  App.  549. 

15  Carter  v.  Dale,  3  Lea,  710,  31  Am.  Rep.  660;  and 
see  Baker  v.  Heiskell,  1  Cold.  6^2;  Frazer  v.  High  tower, 
12  Heisk.  94;  Burnet  v.  Davis,  2  P.  Wms.  316;  Hardy  v. 
Van  Harlingen,  7  Ohio  St.  208;  Stokes  v.  M'Kibbin,  13 
Pa.  St.  267;  Douglas  v.  Cruger,  80  N.  Y.  15;  Ege  v.  Med- 
lar, 82  Pa.  St.  86;  Deming  ▼.  Miles,  35  Neb.  739,  37  Am. 
St.  Rep.  464. 

16  Carter  v.  Dale,  3  Lea.  710,  31  Am.  Rep.  060;  and 
see  Matter  of  Winne,  2  Lans.  508;  Hatfield  v.  Sneden, 

54  N.  Y.  280;  Jones  v.  Brown,  1  Md.  Ch.  191;  Sayers  v. 
Wall,  26  Gratt.  354;  Haight  v.  Hall,  74  Wis.  152,  17  Am. 
St.  Rep.  122;  McTigue  v.  McTigue,  116  Mo.  139;  Chap- 
man V.  Price,  83  Va.  892.    Compare  sec.  44a,  ante. 

17  Cooper  v.  Macdonald,  L.  R.  7  Ch.  Div.  288;  23  Eng. 
Rep.  581. 

18  Meacham  v.  Bunting,  156  111.  586,  47  Am.  St.  Rep. 
239. 

19  Jones  v.  Jones,  96  Va.  749;  Irvine  v.  Greever,  32 
Gratt.  411;  Dugger  v.  Dugger,  84  Va.  130. 

§  61.    rorfeituTC. 

By  the  English  law,  if  a  tenant  by  the  curtesy 
made  a  feoffment  of  the  lands,  it  was  a  forfeiture 
of  his  estate.^  So  where  husband  and  wife,  by 
joint  deed  of  bargain  and  sale,  convey  in  fee  sim- 
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pie,  and  for  full  value,  lands  devised  to  her,  the 
right  of  the  hushand  to  take  as  tenant  by  the 
curtesy  is  extinguished.^  But  it  has  generally 
been  held  in  this  country  that  a  conveyance  in 
fee  by  the  husband,  of  his  wife^s  land,  does  not 
operate  as  a  forfeiture  of  his  right  to  curtesy.^ 
At  common  law,  a*  husband  does  not  forfeit  his 
right  to  curtesy  by  abandoning  his  wife  and  liv- 
ing in  adultery  with  another  woman.'*  But  it 
has  been  held  in  many  of  the  states  that  the  effect 
of  a  divorce  a  vinculo,  obtained  against  the  hus- 
band by  the  wife  is  to  terminate  the  former's  right 
to  curtesy.*^  If  a  deed  from  a  woman  to  her  afiB- 
anced  husband,  which  was  procured  by  the  latter 
through  undue  influence,  be  set  aside  after  mar- 
riage, the  husband's  right  to  tenancy  by  curtesy 
reattaches.^ 

1  3  Greenleaf  s  Cruise  on  Eeal  Property,  150;  and  see 
sec.  39,  ante. 

2  Evans  v.  Lobdale,  6  Houst.  212,  22  Am.  St.  Rep. 

358. 

3  See  Miller  v.  Miller,  Meigs,  484;  Wells  v.  Thomp- 
son, 13  Ala.  793,  4S  Am.  Dec.  76;  Dennett  v.  Dennett, 
40  N.  H.  505;  sec.  39,  ante.  Compare  French  v.  Rollins, 
21  Me.  372;  Koltenbrock  v.  Cracraft,  36  Ohio  St  584; 
Arnold   y.   Bunnell,   42   W.   Va.   473. 

4  1  Greenleaf  s  Cruise  on  Real  Property,  150;  and  see 
Smoot  V.  Lecatt,  1  Stew.  590;  Saunders  v.  Saunders,  144 
Mo.  487. 

5  Wheeler  v.  Hotchkiss,  10  Conn.  225;  Starr  v.  Pease, 
8  Conn.  541;  Oldham  v.  Henderson,  5  Dana,  256;  Howey 
V.  GoinjBTS,  13  111.  95,  54  Am.  Dec.  427;  Barber  v.  Root, 
10  Mass.  200.  And  such  is  the  rule  very  generally  fixed 
by  statute  in  the  different  states:  See  2  N.  Y.  Rev.  Stats., 
p.  146;  Arrington  v.  Arrington,  102  N.  C.  491. 
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6  Gilmore  t.  Burch,  7  Or.  374,  33  Am.  Rep.  710. 
In  Massachusetts,  a  married  woman  may,  by  a  will 
duly  executed  with  her  husband's  written  assent,  dis- 
pose of  all  her  real  estate,  so  as  to  cut  off  his  right  as 
tenant  by  the  curtesy:  Silsby  v.  Bullock,  10  Allen,  94. 

§  51a.     Same — Continued. 

It  has  been  held  that  a  divorce  obtained  by  the 
husband  for  the  fault  of  the  wife  does  not  destroy 
his  tenancy  by  the  curtesy  initiate  in  land  held  by 
him  in  trust  for  her  use.^  But  the  general  rule 
is,  that  a  decree  of  divorce  a  vinculo  cuts  off  and 
destroys  the  husband's  right  as  tenant  by  the 
curtesy  in  his  wife's  real  estate,  unless  the  right 
is  preserved  to  him  by  statute.*  A  decree  of  di- 
vorce a  mensa  et  thoro  does  not,  however,  debar 
the  husband  of  his  curtesy.^  A  married  woman 
owning  an  equitable  separate  estate  in  fee  may, 
unless  prohibited  by  the  instrument  creatine;  it, 
devise  the  same,  and  thereby  deprive  her  hus- 
band of  curtesy  therein.'*  At  common  law,  if  the 
husband  committed  treason,  his  estate  by  the  cur- 
tesy became  forfeited.*  Tenancy  by  the  curtesy 
is  not  allowed  in  California;®  and  in  some  of  the 
states  it  has  been  abrogated  by  statute.'''  Under 
Pennsylvania  statutes,  an  estate  by  the  curtesy 
still  exists  as  a  freehold  estate  in  the  husband, 
incapable  of  divestiture  during  the  wife's  life,  ex- 
cept by  joint  deed  of  husband  and  wife.®  But  the 
husband  forfeits  his  claim  to  curtesy,  if  he  will- 
fully and  maliciously  deserts  his  wife  for  a  year 
or  more  prior  to  her  death.® 
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1  Meacham  t.  Bunting,  156  111.  586,  47  Am.  St.  Rep. 
239. 

2  Cralle  v.  Oalle,  79  Va.  182;  Burgess  v.  Muldoon, 
18  R.  I.  607;  Gould  v.  Crow,  57  Mo.  200;  Barrett  v. 
Failing,  111  U.  S.  523. 

3  Clark  v.  Clark,  6  Watts  &  S.  85;  Smoot  v.  Lecntt, 
1  Stew.  590. 

4  Chapman  v.  Price,  83  Va.  392;  Hutchings  v.  Com- 
mercial Bank,  91  Va.  68;  Kiracofe  v.  Kiracofe,  93  Va. 
591;  and  see  Thurber  v.  Townsend,  60  Barb.  163. 

5  Martin  v.  Pepell,  6  R.  I.  95. 

6  Cal.  Civ.  Code,  sec.  173. 

7  In  Illinois:  2  Starr  &  Curtis'  Annotated  Statutes,  c. 
41,  sec.  1. 

8  Commissioners  v.  Poor  Dist.,  169  Pa.  St.  116; 
Clarke's  Appeal,  79  Pa.  St.  376. 

9  Hahn  y.  Bealor,  132  Pa.  St.  242,  256. 

§  51b.    Tenancy  by  Marital  Bight. 

At  common  law,  by  virtue  of  the  marriage 
alone,  and  without  the  birth  of  issue,  the  husband 
is  seised  of  an  estate  during  coverture  in  the 
lands  held  by  his  wife  in  fee.  It  is  called  the 
husband^s  freehold  estate  jure  uxoris.*  In  strict- 
ness, this  right  is  not  an  estate  by  the  curtesy, 
though  sometimes  called  curtesy  expectant,  but 
is  a  mere  possession  by  the  husband  in  the  right 
of  the  wife.*  It  differs  from  curtesy  initiate  in 
its  being  a  vested  estate  in  possession,  while  the 
latter  is  a  contingent  future  estate,  dependent 
upon  the  birth  of  issue.*  It  applies  to  land  in 
which  the  wife  was  seised  of  an  estate  of  inheri- 
tance either  at  the  time  of  the  marriage,  or  after 
the  marriage,  and  continues  during  the  joint  lives 
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of  the  husband  and  wife.  The  estate  is  ended  by 
the  death  of  the  wife  or  the  death  of  the  hus- 
band."* And  is  likewise  ended  by  a  divorce  a 
vinculo.*  The  husband  is  entitled  to  the  rents 
and  profits  during  the  coverture,  and  the  estate 
may  be  taken  in  execution  for  his  debts.®  But 
where  the  land  is  sold  under  an  execution  against 
the  husband,  who  afterward  dies,  the  widow  sur- 
viving, the  purchaser  only  takes  an  estate  for  the 
life  of  the  husband,  and  at  his  death  the  widow  is 
entitled  to  the  remainder  of  the  estate.'''  The 
rights  of  the  husband,  at  common  law,  as  above 
set  forth,  in  the  wife's  property  during  coverture 
have  been  entirely  swept  away  or  greatly  modi- 
fied by  the  enactment  of  separate  property  acts 
in  the  several  states,  under  the  provisions  of 
which  the  wife  is  enabled  to  hold  her  property 
alone,  free  from  the  husband  and  his  creditors.® 

1  Croft  v.  Wilbar,  7  Allen,  248;  Kibbie  v.  Williams, 
58  111.  30. 

2  Denny  v.   McCabe,   35  Ohio  St.   578. 

3  Bozarth  v.  Largent,  128  111.  96. 

4  Bozarth  v.  Largent,  128  111.  95;  McNeer  t.  McNeer, 
142  111.  388;  Melvin  v.  Proprietors,  16  Pick.  165. 

5  Oldham  v.  Henderson,  5  Dana,  257;  Burt  v.  Hurl- 
burt,  16  Vt.  292. 

6  Eldridge  v.  Preble,  34  Me.  151;  Cole  v.  Van  Riper, 
44  111.  58. 

7  Cleary  v.  McDowall,  1  Cheves,  139;  and  see  Melius 
V.  Snowman,  21  Me.  201. 

8  See  Stewart's  Husband  and  Wife,  sees.  217  et  seq., 
where  the  subject  of  the  wife's  statutory  separate  es- 
tate is  discussed  at  length. 
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§  51c.     Community  Property. 

The  system  of  community  property,  borrowed 
from  the  civil  law,  exists  in  Arizona,  California, 
Idaho,   Louisiana,   Nevada,   New  Mexico,   Texas, 
and    Washington.      This    system    prevailed    in 
France"  and  among  the  Spanish  people,  and  was 
brought    over  to  the  new    world  by  them,  and 
found  its  way  to  the  states  and  territories  named, 
and  there  takes  the  place  of  the  common  law.* 
The  principle  which  lies  at  its  foundation  is,  that 
whatever  is  acquired  by  the  joint   efforts  of  the 
husband  and  wife  shall  be  their  common  prop- 
erty.^   It  is  accordingly  provided  that  all  prop- 
erty is  to  be  decreed  common,  except  that  owned 
previous  to  marriage  or  subsequently  acquired  in 
a  particular  way,  as  by  gift,  bequest,  devise,  or 
descent.^    In  Texas,  the  rents,  issues,  and  profits 
of  separate  property  become  common  property;* 
but  in  Arizona,  California,  Nevada,  and  Wash- 
ington, they   are  a  part  of  the  separate   estate.** 
As  defined  by  the  supreme  court  of  Texas,  "Com- 
munity property   includes  all  effects  which  hus- 
band  and   wife,  during   marriage,  acquire  by  a 
common   title,   either   lucrative   or   onerous,    or 
which  they,  or  either  of  them,  acquire  by  pur- 
chase, or  through  their  labor  or  industry.'^®    By 
onerous   title,  under   the  Spanish   and   Mexican 
law,  was  meant  that  which  was  created  by  a  valu- 
able consideration,  as  the  payment  of  money,  the 
rendition  of  services,  and  the  like,  or  by  the  per- 
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formance  of  conditions,  or  payment  of  charges,  to 
which  the  property  was  subject.  Lucrative  title 
was  created  by  donation,  devise,  or  descent.''' 
Dower  and  curtesy  have  no  existence  in  states  and 
territories  where  the  system  of  community  prop- 
erty prevails.® 

1  See  Saul  v.  Creditors,  5  Mart.  (La.)  569,  16  Am. 
Dec.  212;  Cartwright  v.  Hollis,  5  Tex.  165;  Burr  v.  Wil- 
son, 18  Tex.  370;  Packard  v.  Arellanes,  17  Cal.  537; 
Stiles  V.  Lord  (Sup.  Ct.,  Ariz.),  11  Pac.  Kep.  314;  Lake 
T.  Bender,  18  Nev.  361,  382;  Chavez  v.  McKnlght,  1  N. 
Mex.  147. 

2  De  Blanc  v.  Lynch,  23  Tex.  28. 

3  See  Cal.  Civ.  Code,  sees.  162-164,  687;  Nev.  Gen. 
Stats.  1885,  sec.  500;  Wash.  Code  1896,  sec.  2154;  Idaho 
Rev.  Stats.  1887,  sec.  2497;  La.  Civ.  Code,  art.  2324; 
Meyer  v.  Kinzer,  .12  Cal.  252;  Stiles  v.  Lord  (Sup.  Ct., 
Ariz.),  11  Pac.  Rep.  315. 

4  Smith  V.  Bailey,  66  Tex.  553;  Dixon  v.  Sanderson, 
72  Tex.  359,  13  Am.  St.  Rep.  801;  Stringfellow  v.  Sor- 
rells,  82  Tex.  277;  Conner  v.  Hawkins,  66  lex.  639. 

5  Stiles  V.  Lord  (Sup.  Ct.,  Ariz.),  11  Pac.  Rep.  315; 
Cal.  Civ.  Code,  seed.  162,  163;  Nev.  Gen.  Stats.  1885, 
sec.  499;  Wash.  Code  1896,  sees.  2152,  2153;  Lewis  v. 
Johns,  24  Cal.  98,  85  Am.  Dec.  49. 

6  Hemphill,  C.  J.,  in  Smith  v.  Strahan,  16  Tex.  323, 
67  Am.  Dec.  622. 

7  Scott  V.  Ward,  13  Cal.  458;  Fuller  v.  Ferguson,  26 
Cal.  546. 

8  See  Beard  v.  Knox,  5  Cal.  256,  63  Am.  Dec.  125: 
Meyer  v.  Kinzer,  12  Cal.  252,  73  Am.  Dec.  538;  Stiles  v. 
Lord  (Sup.  Ct.,  Ariz.),  11  Pac.  Rep.  315;  Ballinger  on 
Community  Property,  sec.  10. 

§  61d.    Same — Continued. 

The  principle  of  law  is  established  beyond  ques- 
tion in  the  community  states  that  real  estate  ac- 
quired by  purchase  during  coverture  is  presumed 
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to  be  coimminity  property,  no  matter  whether  the 
deed  be  taken  in  the  name  of  the  husband  or  wife, 
or  in  their  joint  names.*  This  presumption  is 
not  conclusive,  but  the  burden  of  proof  rests  upon 
the  party  affirming  the  fact  to  be  the  contrary, 
and  such  fact  must  be  established  by  clear  and 
convincing  evidence.^  During  coverture,  domin- 
ion over  the  community  property  is  vested  in  the 
husband.  The  title  to  the  property  is  in  him,  and 
he  can  dispose  of  it  absolutely,  as  if  it  were  his 
own  separate  property.^  The  interest  of  the  wife 
is  said  to  be  a  mere  expectancy,  like  the  interest 
which  an  heir  may  possess  in  the  property  of  his 
ancestor."*  It  is  said  that  this  interest  cannot  be 
classified  as  any  species  of  estate  known  to  the 
law,  but  that  it  is  more  than  a  mere  possibility.* 
It  is  an  interest  so  vested  in  her  as  that  the  hus- 
band cannot  deprive  her  of  it  by  his  will,  nor 
voluntarily  alienate  it  for  the  mere  purpose  of 
devesting  her  of  her  claims  to  it.^  In  Texas  her  in- 
terest in  the  community  property  is  held  to  be  in 
any  event  equitable;'''  and  such  interest  is  regarded 
as  something  more  than  a  mere  expectancy  under 
the  laws  of  Washington,  therein  differing  from 
California  and  Louisiana.®  So,  under  the  amend- 
ed statute  of  California,  the  husband  cannot  make 
a  gift  of  the  community  property,  or  convey  the 
same  without  a  valuable  consideration,  unless  the 
wife,  in  writing,  consent  thereto.^  The  death  of 
either  spouse  terminates  the  community,  and  a 
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one-half  interest  in  the  community  estate  vests 
absolutely  in  the  survivor,  and  the  remaining  half 
passes  to  the  heirs  of  the  deceased  spouse. *•  The 
community  likewise  comes  to  an  end  hy  a  divorce 
or  legal  separation  during  the  lives  of  the  con- 
sorts, and  a  divorce,  without  any  disposition  of 
the  community  property  in  the  decree,  leaves 
them  tenants  in  common  thereof.** 

1  Althof  V.  Conheim,  38  Cal.  230,  99  Am.  Dec.  363; 
Cooke  V.  Bremond,  27  Tex.  457,  86  Am.  Dec.  626;  Moore 
v.  Stancel,  36  La.  Ann.  819;  Duncan  v.  Bickford,  83  Tex. 
322. 

2  Morgan  v.  Lones,  78  Cal.  62:  Dimmick  v.  Dim- 
mick,  95  Cal.  323;  Morris  v.  Hastings,  70  Tex.  26,  8 
Am.  St.  Rep.  570;  Lake  v.- Lake,  18  Nev.  361;  Cos- 
grove  V.  Creditors,  41  La.  Ann.  274;  Yesler  v.  Hdch- 
stettler,  4  Wash.  349. 

3  Van  Maren  v.  Johnson,  15  Cal.  308;  Mobry  v. 
Harrison,  44  Tex,  286;  Boreham  v.  Byrne,  83  Cal.  23; 
Tustin  V.  Adams,  87  Fed.  Rep.  377. 

4  Guice  V.  Laurence,  2  La.  Ann.  226;  Van  Maren  v. 
Johnson,  15  Cal.  308;  Packard  v.  Arellanes,  17  Cal.  539. 

5  In  re  Burdick,  112  Cal.  387,  398. 

6  De  Godey  v.  Godey,  39  Cal.  157.  See  Spreckels 
v.  Spreckels,  116  Cal.  344,  58  Am.  St  Rep.  170. 

7  Edwards  v.  Brown,  68  Tex.  329;  Patty  v.  Middleton, 
82  Tex.  586;  Kircher  v.  Murray,  54  Fed.  Rep.  626. 

8  See  Powell  v.  Pugh,  13  Wash.  577,  580;  Brotlon 
V.  Langert,  1  Wash.  79. 

9  Cal.  Civ.  Code,  sec.  172,  as  amended  in  1891;  and 
see  Spreckels  t.  Spreckels,  116  Cal.  344,  58  Am.  St.  Rep. 
170. 

10  Weber  v.  Lorio.  42  La.  Ann.  178;  Kircher  v.  Mur- 
ray, 54  Fed.  Rep.  617;  Hanks  v.  Crosby,  64  Tex.  483; 
and  see  Jewell  v.  Jewell,  28  Cal.  232;  Gage  v.  Downey, 
79  Cal.  140;  Latamade  v.  Orena,  91  Cal.  565,  25  Am. 
St.  Rep.  219,  as  to  rights  and  interests  of  surviyor  and 
heirs  under  California  statutes.     Under  laws  of  Texas: 

Boone  Real  Prop.— 12 
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See  Mitchell  v.  Marr.  26  Tex.  329;  Van  Sickell  v.  Cat- 
lett,  75  Tex.  409;  Pe^es  v.  Hayden,  76  Tex.  94;  Primm 
V.  Barton,  18  Tex.  227.  Under  laws  of  Washington: 
See  Laurence  v.  Belllngham  Bay  Co.,  4  Wash.  664;  Hill 
V.  Young,  7  Wash.  33. 

11  De  Godey  v.  Godey,  39  Cal.  157.  See  Biggi  v. 
Biggi,  98  Cal.  35,  35  Am.  St.  Rep.  141;  McLeran  v. 
Benton,  31  Cal.  33;  Newland  v.  Holland,  45  Tex.  588; 
Jackson  v.  Jackson,  94  Cal.  446;  White  v.  White,  86 
Cal.  219;  Bovo  v.  Bovo,  63  CaL  77,  as  to  the  exercise 
of  discretion  in  the  division  of  the  community  property 
between  the  parties,  when  a  divorce  is  granted  on  the 
ground  of  adultery  or  extreme  cruelty.  And  see  Bal- 
linger  on  Community  Property,  sec.  194  et  seq.,  a  work 
treating  exclusively  of  property  rights  under  the  com- 
munity sy&tem. 
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§  52.    Origin  and  History. 

Dower  is  also  an  estate  for  life,  created  by  act 
of  law/  and  it  is  that  which  a  widow  acquires  in 
a  certain  portion  of  her  husband's  real  property, 
after  his  death,  for  her  support  and  the  nurture 
and  education  of  her  children.*  The  term 
"dower'^  has  reference  only  to  real  property.* 
The  right  of  dower  is  said  to  be  of  German  ori- 
gin;* but  dower  was  probably  brought  into  Eng- 
land by  the  Normans.*  There  were  several  spe- 
cies of  it  known  to  the  English  law,®  but  the  only 
kind  generally  adopted  in  the  United  States  was 
that  known  as  "dower  at  common  law.**''  This 
species  is  fully  described  to  be  "where  a  man  is 
seised  of  an  estate  of  inheritance,  and  dies  in  the 
lifetime  of  his  wife,  in  which  case  she  is  at  com- 
mon law  entitled  to  be  endowed,  for  her  natural 
life,  of  the  third  part  of  all  the  lands  whereof  her 
husband  was  seised,  either  in  deed  or  in  law,  at 
any  time  during  the  coverture,  and  of  which  any 
issue  which  she  might  have  had  might  by  possibil- 
ity have  been  heir."®  In  most  of  the  states  dower 
will  be  found  to  exist  substantially  in  the  form 
here    described.®     But   important   modifications 
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have  been  made  by  statute  in  some  of  the  states/® 
and  also  in  England.**  Estates  of  dower  and 
curtesy  are  abolished  in  Iowa,  and  the  surviving 
spouse  is  given  a  fee  simple  interest  in  one-third 
of  the  estate  of  the  deceased.** 

1  Butler  T.  Fitzgerald,  48  Neb.  192,  47  Am.  St.  Rep. 
741;  Guerin  v.  Moore,  25  Minn.  466;  Edwards  v.  Bibb, 
54  Ala.  485;  Lawrence  v.  Miller,  1  Sand.  516;  Bracket t 
V.  Leighton,  7  Me.  285;  Davis  v.  Tingle,  8  B.  Mon.  539; 
Holmes  v.  M'Gee,  12  Smedes  &  M.  411. 

2  Coke  on  Littleton,  30a;  2  Blackstone's  Commentaries, 
129;  1  Greenleaf  s  Cruise  on  Real  Property,  151;  4  Kent's 
Commentaries,  35. 

3  Dow  v.  Dow,  36  Me.  211.  See  Johnson  v.  Goss,  132 
Mass.  274,  as  to  the  meaning  of  the  term. 

4  1  Greenleaf  s  Cruise  on  Real  Property,  150.  See 
Combs  v.  Young,  4  Yerg.  218,  26  Am.  Dec.  225;  Wright 
V.  Jennings,  1  Bail.  277;  Hill  v.  Mitchell,  5  Ark.  608. 

5  4  Kent's  Commentaries,  35,  note.  Compare  2  Black- 
stone's  Commentaries,  129. 

6  See  2  Blackstone's  Commentaries,  132;  Doe  r. 
Gwinnel,  1  Ad.  &  E.,  N.  S.,  682. 

7  See  1  Greenleaf  8  Cruise  on  Real  Property,  153, 
note;  4  Kent's  Commentaries,  36. 

8  4  Kent's  Commentaries,  35;  and  see  2  Blackstonc's 
Commentaries,  129;  House  v.  Jackson,  50  N.  Y.  161; 
Atwood  V.  Atwood,  22  Pick.  283;  Butler  v.  Cheatham, 
8  Bush,  594;  Gray  v.  McCune,  23  Pa.  St.  447;  Adams  v. 
Storey,  135  111.  448,  25  Am.  St.  Rep.  392;  Butler  v.  Fitz- 
gerald, 43  Neb.  192,  47  Am.  St.  Rep.  741;  Brooke  v. 
Brooke,  60  Md.  533;  Tate  v.  Jay,  31  Ark.  579.  Dower, 
when  founded  on  a  legal  seisin,  is  a  pure  legal  right: 
Ocean  Beach  Assn.  v.  Brinley,  34  N.  J.  Eq.  439. 

9  See  McMahan  v.  Kimball,  3  Blackf.  6;  Hudson  t. 
Steere,  9  R.  I.  106;  O'Ferrall  t.  Simplot.  4  Iowa,  381; 
Burke  v.  Barron,  8  Iowa,  134;  Sutton  v.  Askew,  66  N. 
C.  172,  8  Am.  Rep,  500;  Heimershits  v.  Bernhard,  1 
Harr.  (Del.)  518.  No  estate  in  dower  exists  in  Califor- 
nia: Cal.  Civ.  Code,  sec.  173;  and  see  sec.  51c,  ante. 

10  See  Sturgis  v.  Ewing,  18  111.  176;  Strong  v.  Clem, 
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12  Ind.  40,  74  Am.  Dec.  200;  Beard  r.  Knox,  5  Gal.  252, 
63  Am.  Dec.  125;  Moore  t.  Kent,  37  Iowa,  20,  18  Am. 
Rep.  1;  Rausch  v.  Moore,  48  Iowa,  611,  30  Am.  Rep. 
412;  Wait  v.  Wait,  4  Barb.  192,  201. 

11  See  Stats.  3  &  4  Wm.  IV,  c.  105;  also.  Lacey    v. 
Hill,  L.  R.  19  Eq.  346. 

12  Iowa  Code  1873,   sec.  2440;  Purcell  v.  Lang,  97 
Iowa,  610. 

§  53.     Favored  in  Law. 

The  wife  is  said  to  have  an  equitable  and  moral 
right  to  dower/  and  hence  the  claim  of  dower  is 
always  favored  in  a  high  degree  by  law.^  The 
inchoate  right  of  the  wife  to  dower  is  as  much  en- 
titled to  protection  as  the  vested  rights  of  the 
widow.^  It  is  an  interest  and  a  right  of  which 
she  cannot  be  devested,  except  by  her  consent  or 
crime,  or  by  her  dying  before  her  husband;^  and 
to  protect  and  preserve  which  she  has  a  right  of 
action.*^  And  she  may,  during  the  lifetime  of  her 
husband,  maintain  an  equitable  action  for  the  pro- 
tection of  her  inchoate  right  of  dower  from  the 
fraudulent  acts  of  her  husband.^ 

1  Coke  on  Littleton,  124b;  Banks  v.  Sntton,  2  P.  Wms. 
702;  Kennedy  v.  Nedrow,  1  Dall.  417. 

2  Lasher  t.  Lasher,  13  Barb.  106;  Mahon  v.  Smith, 
60  How.  Pr.  385;  Meigs  v.  Dimock,  6  Conn.  462;  Hunger 
V.  Perkins,  62  Wis.  504. 

3  Matthews  v.  Duryee,  4  Keyes,  525;  3  Abb.  Ct. 
App.  220;  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep. 
523;  Mandel  v.  McClave,  46  Ohio  St.  407,  15  Am.  St. 
Rep.  627;  Lewis  v.  Meserve,  61  Me.  374.  Compare  Moore 
V.  Mayor  etc.,  8  N.  Y.  110,  59  Am.  Dec.  473;  Lncas  t. 
Sawyer,  17  Iowa,  517. 

4  Billiard  v.  Briggs,  7  Pick.  5a3,  19  Am.  Dec.  292; 
Petty  V.  Petty,  4  B.  Mon.  215,  39  Am.  Dec.  501;  and  see 
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Curry  t.  Curry,  10  Hun,  366;  Bigelow  y.  Hubbard,  97 
Mass.  195;  Shell  v.  Duncan,  31  S.  C.  547;  sec.  57a,  post. 
Dower  is  not  barred  by  a  sale  of  the  husband's  binds 
in  bankruptcy:  Lazear  v.  Porter,  87  Pa.  St.  513,  30 
Am.  Rep.  380.     See  Dudley  v.  Easton,  104  U.  S.  99. 

5  Petty  T.  Petty,  4  B.  Mon.  215;  Simar  v.  Canaday, 
53  N.  Y.  298,  13  Am.  Rep.  523. 

6  Buzick  V.  Buzick,  44  Iowa,  259,  24  Am.  Rep.  740. 

§  54.    Lex  Loci  in  Eespect  to. 

Dower  is  not  the  result  of  contract,  but  a  posi- 
tive institution  of  the  state,  founded  on  reasons 
of  public  policy.-"^  And  the  right  of  the  widow  to 
dower  in  any  particular  case  is  to  be  determined 
by  the  law  of  the  place  where  the  subject  matter 
of  the  claim  is  located.*  Thus,  a  woman  who  is 
married  and  domiciled  in  Louisiana  is,  neverthe- 
less, on  the  death  of  her  husband,  entitled  to 
dower  in  lands  of  which  he  was  seised  in  Missis- 
sippi, although  dower  is  not  recognized  by  law 
in  the  former  state.^  So,  as  a  general  rule,  the 
dower  right  of  the  widow  is  to  be  determined  by 
the  law  in  force  at  the  time  of  the  death  of  the 
husband."*^  But  where  a  married  man  conveyed 
lapds,  and  afterward  died,  and  intermediate  the 
conveyance  and  his  death  a  statute  was  enacted 
enlarging  the  common-law  right  of  dower  so  as 
to  give  a  widow  an  estate  in  fee,  his  widow  was 
held  to  be  entitled  to  dower  only  according  to 
the  law  in  force  at  the  time  of  the  conveyance.** 

1  Moore  v.  Mayor  etc.,  8'  N.  Y.  110,  59  Am.  Dec. 
473;  Weaver  v.  Gregg,  6  Ohio  St.  547,  67  Am.  Dec.  3.55; 
RandaU  v.  Kreiger,  23  Wall.  147.  Compare  Schiffer  v. 
Pruden,   64  N.   Y.  47. 
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2  Lamar  t.  Scott,  8  Strob.  562;  Story  on  Conflict  of 
Laws,  sec.  448;  Apperson  v.  Bolton,  29  Ark.  418;  Burnet 
V.  Burnet,  46  N.  J.  Eq.  144. 

3  Duncan  v.  Dick,  Walk.  (Miss.)  281. 

4  Lucas  V.  Sawyer,  17  Iowa,  517;  Sturdevant  t.  Nor- 
ris,  30  Iowa,  65;  Ware  v.  Owens,  42  Ala.  212;  Carey  v. 
West,  139  Mo.  146;  Walker  v.  Deaver,  79  Mo.  664. 

5  Moore  t.  Kent,  37  Iowa,  20,  18  Am.  Hep.  1;  Pur- 
cell  T.  Lang,  97  Iowa,  610.  Compare  Johnson  v.  Van- 
dyke, 6  McLean,  422;  Kennerly  v.  Missouri  Ins.  Co., 
11  Mo.  204. 

§  55.    Eeqnisites  of  Dower. 

The  three  requisites  of  dower  at  common  law 
are  marriage,  seisin  of  the  husband  at  some  time 
during  the  existence  of  the  coverture,  and  death 
of  the  husband.*  The  wife's  right  to  dower  at- 
taches on  the  lands  as  soon  as  there  is  a  concur- 
rence of  marriage  and  seisin,  which  right  is  called 
inchoate  dower .^  But  the  marriage  must  be  a 
legal  one,*  and  if  void,  there  shall  be  no  dower;"* 
though  if  it  be  voidable  only,  and  is  not  dissolved 
during  the  life  of  the  husband,  the  widow  will  be 
entitled  to  dower.*^  If,  in  a  suit  for  dower,  the 
fact  of  marriage  is  denied,  it  must  be  strictly 
proved.®  But,  as  a  general  rule,  a  marriage  valid 
where  solemnized  will  be  valid  everywhere;'^  and 
the  widow  is  entitled  to  dower,  although  the  mar- 
riage is  consummated  abroad,  where  the  common 
law  is  not  in  force.®  In  the  United  States,  the 
fact  of  marriage  is  tried  by  jury,  like  other  issues 
of  fact.® 

1  1  Greenleaf  s  Cruise  on  Real  Property,  154;  Stevens 
v.  Smith,  4  J.  J.  Marsh.  64,  20  Am.  Dec.  205;  Hudson 
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V.  Steere,  9  R.  I.  106;  Bush  v.  Bush,  5  Houst.  245;  Bart- 
lett  T.  Ball,  142  Mo.  28. 

2  Denton  v.  Nanny,  8  Barb.  618;  Price  t.  Hobbs,  47 
Md.  358;  Grissom  T.  Moore,  106  Ind.  296,  55  Am.  Rep. 
742. 

3  Coke  on  Littleton,  33a;  Jones  r.  Jones,  28  Ark.  19; 
Adams  v.  Adams,  57  Miss.  207. 

4  See  2  Blackstone's  Commentaries,  130;  Higgins  v. 
lireen,  9  Mo.  497;  Jenkins  v.  Jenkins,  2  Dana,  102,  26 
Am.  Dec.  437;  Smart  v.  Whaley,  6  Smedes  &  M.  308. 

5  1  Greenlears  Cruise  on  Real  Property,  154;  Tomp- 
pert  T.  Tomppert,  13  Bush,  326,  26  Am.  Rep.  197. 

6  Jones  v.  Jones,  28  Ark.  19.  As  to  the  presumption 
of  marriage  arising  from  cohabitation,  see  Carter  v. 
Parker,  28  Me.  509;  Conert  v.  Hertzog,  4  Pa.  St.  145; 
Weatherford  v.  Weatherford,  20  Ala.  548,  56  Am.  Dec. 
206;   Yardley's  Estate,   72  Pa.  St.  207. 

7  Clark  v.  Clark,  8  Cush.  385;  Sutton  v.  Warren,  10 
Met.  451;  Hutchina  v.  Kimmell,  31  Mich.  126,  18  Am. 
Rep.  164;  Fen  ton  v.  Liyingstone,  3  Macq.  497;  Van 
Voorhies  t.  Brintnall,  86  N.  Y.  18,  40  Am.  Rep.  505; 
State  V.  Ross,  76  N.  C.  242,  22  Am.  Rep.  678.  Compare 
Greenwood  ▼.  Curtis,  6  Mass.  378;  State  v.  Ross,  76  N. 
C.  242. 

8  Moore  v.  Mayor  etc.,  8  N.  Y.  110;  Ilderton  v.  Ilder- 
ton.  H.  Black.  145. 

9  See  1  Greenleaf's  Cruise  on  Real  Property,  154, 
note;  Jones  v.  Jones,  28  Ark.  19.  General  reputation, 
cohabitation,  and  acknowledgment  are  sufficient  evidence 
of  marriage  in  cases  of  dower:  Sellman  v.  Bo  wen,  8 
cm  &  J.  50,  29  Am.  Dec.  524;  Boone  v.  Purnell,  28 
Md.  628;  Williams  v.  Williams,  46  Wis.  464,  32  Am. 
Rep.  722;  Greenawalt  v.  McEnelley,  85  Pa.  St.  352; 
Losee  v.  Murray,  24  U.  0.  Q.  B.  586. 

§  56.    Seisin  of  Husband. 

To  entitle  a  widow  to  dower,  the  husband  must 
have  been  seised  of  the  estate  at  some  time  during 
coverture.-^  But  a  seisin  in  law  will  be  suffi- 
cient;* as  where  the  ancestor  dies  seised,  and  the 
heir,  being  married,  dies  without  making  an  actual 
entry  on  the  lands,  his  widow  is  nevertheless  en- 
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titled  to  dower.®  Nor  does  the  law  require  any 
particular  length  of  time  during  which  the  hus- 
band should  retain  seisin;*  although  momentary, 
if  for  his  benefit,  it  is  sufficient  to  give  dower.^  It 
is  otherwise,  however,  if  the  seisin  be  merely  in- 
stantaneous, and  the  husband,  by  the  same  act 
or  by  the  same  conveyance  by  which  he  acquires 
the  seisin,  parts  with  it.®  Thus,  if  he  takes  a  con- 
veyance of  land  and  gives  back  a  mortgage  for 
the  purchase  money,  the  wife  is  not  entitled  to 
dower  therein.''  And  this  is  so  although  tiie 
mortgage  is  not  made  to  his  grantor,  'but  to  a 
third  person,  provided  the  whole  is  one  transac- 
tion.® And  where  a  husband  purchased  lands, 
giving  his  note  as  security  for  the  purchase  price, 
and  afterward  by  his  sole  deed  reconveyed  the 
lands  to  the  vendor  in  satisfaction  of  the  note, 
the  wife's  right  of  dower  was  held  not  to  attach.® 
If  a  man  before  marriage  makes  a  conveyance  of 
lands,  his  widow  is  not  entitled  to  dower  therein, 
although  the  deed  was  unrecorded  at  the  time  of 
the  marriage.*^  Nor  is  a  widow  entitled  to  dower 
in  lands  conveyed  by  her  husband  before  mar- 
riage, although  the  conveyance  was  fraudulent 
and  void  as  against  creditors.**  But  where  land 
was  conveyed  to  a  husband,  and  the  deed  was  af- 
terward destroyed  by  his  direction,  before  being 
recorded,  the  widow  was  held  to  be  entitled  to 
dower  in  the  land  so  conveyed.**  The  wife  is 
entitled  to  dower  although  the  husband  aliens  the 
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land  on  the  day  of  his  marriage.*'  And  it  has 
been  held  that,  if  a  husband,  immediately  before 
marriage,  should  make  a  conveyance  of  his  lands, 
unknown  to  his  wife,  and  for  the  purpose  of  de- 
feating her  right  of  dower,  which  fact  was  known 
to  the  grantee,  it  will  be  no  bar  to  her  right.** 
No  title  to  dower,  at  common  law,  attaches  on  a 
joint  seisin;**  the  mere  possibility  of  the  estate 
being  defeated  by  survivorship  prevents  dower.*® 
But  the  rule  is  otherwise  in  those  states  where, 
by  statute,  the  jus  accrescendi  is  abolished.*'^ 
And  the  widows  of  tenants  in  common  are  en- 
titled to  dower  in  virtue  of  the  seisins  of  their 
husbands.*® 

1  Butler  T.  Cheatham,  8  Bush,  594;  Fontaine  v.  Dun- 
lap,  82  Ky.  821;  Waller  v.  Waller,  33  Gratt.  83;  Poor 
V.  Horton,  15  Barb.  485;  Leach  v.  Leach,  21  Hun,  381  > 
Phelps  V.  Phelps,  14S  N.  Y.  197;  At  wood  v.  Atwood, 
22  Pick.  283;  Galbraith  r.  Greene,  13  Serg.  &  R.  85; 
Durando  v.  Durando,  23  N.  Y.  331;  and  he  must  haye 
been  seised  of  a  present  freehold  interest:  Pretts  v. 
Richey,  29  Pa.   St.  71. 

2  Coke  on  Littleton,  31a;  Steyens  v.  Smith,  4  J.  J. 
iSlarsh.  64,  20  Am.  Dec.  205;  Mann  v.  Edson,  39  Me. 
25;  Welch  v.  Buckins,  9  Ohio  St.  331;  Atwood  v.  At- 
wood, 22  Pick.  283;  Denis  t.  Denis,  7  Blackf.  572;  Ellis 
V.  Kyger,  90  Mo.  e06;  Barnes  t.  Raper,  90  N.  C.  189. 
Compare  Henry's  Case.  4  Cush.  257;  Weir  v.  Tate,  4 
Ired.  Eq.  264;  Torrence  v.  Carbry,  27  Miss.  697;  Fox- 
worth  V.  White,  5  Strob.  113;  Thomas  v.  Thomas,  10 
Ired,   133. 

3  1  Greenleafs  Cruise  on  Real  Property,  156;  and  see 
Dunham  v.  Osborne,  1  Paige,  635;  Galbraith  v.  Greene, 
13  Serg.  &  R.  85.  Under  the  English  statute  the  widow 
may  now  claim  dower  when  the  husband  has  had  only 
a  right  of  entry  or  action:  Stats.  3  &  4  Wm.,  c.  105, 
sees.  2,  3.     So   under  the  statutes  of  some  of  the  stxtes; 
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See  Va.  Code  1887,  c.  102;  W.  Va.  Code  1891,  c.  C5; 
Mo.  Rev.  Stats.  1879,  sec.  2207. 

4  Broughton  v.  Kanda.1I,  Cro.  Eliz.  503;  Stan  wood  ▼. 
Dunning,  14  Me.  290;  Gage  v.  Ward,  25  Me.  101;  Doug- 
lass V.  Dickson,  11  Kich.  417. 

5  Rawlings  v.  Lowndps,  34  Md.  639;  McClure  v.  Har- 
ris, 12  B.  Mon.  261;  Smith  v.  McCarty,  119  Mass.  519; 
Sutherland  v.  Sutherland,  69  Bl.  481;  McCauley  v. 
Grimes,  2  Gill    &  J.  324,  20  Am.  Dec.  434. 

6  Ilolbrook  v.  Finney,  4  Mass.  566,  3  Am.  Dec.  243; 
Gully  V.  Ray,  18  B.  Mon.  107;  Gilliam  v.  Moore,  4 
Leigh.  30,  24  Am.  Dec.  704;  Slaughter  v.  Culpepper,  44 
Ga.  319;  Fontaine  r.  Boatmen's  Sav.  Inst.,  57  Mo.  552; 
Reed  v.  Morrison,  12  Serg.  &  R.  18;  Stow  v.  Tifft,  15 
Johns,  459,  8  Am.  Dec.  266. 

7  Cunningham  v.  Knight,  1  Barb.  399;  Moore  r.  Rol- 
lins, 45  Me.  493;  Heinsler  v.  Nickum,  38  Md.  277;  Pen- 
dleton V.  Pomeroy,  4  Allen,  510;  and  see,  to  same  ef- 
fect, Hunkins  v.  Hunkins,  65  N.  H.  95;  Hallett  v.  Parker, 
67  N.  H.  134;  Wing  v.  Ayer,  53  Me.  138;  George  v.. 
Cooper,  15  W.  Va.  666.  Contra,  Norton  v.  Smith,  20  U. 
C.  Q.  B.  213. 

8  King  V.  Stetson,  11  Allen,  407;  Clark  t.  Munroe,» 
14  Mass.  351;  and  see  McClure  v.  Harris,  12  B.  Mon. 
261:  Kittle  v.  Van  Dyck.  1  Sand.  Ch.  76;  Grant  v. 
Dodge,  43  Me.  489.  But  compare  Gammon  r.  Freeman, 
31  Me.  243;  Mills  v.  Van  Voorhis,  23  Barb.  135. 

9  Hugunin  v.  Cochrane,  51  111.  302,  2  Am.  Rep.  303. 

10  Blood  T.  Blood,  23  Pick.  80. 

11  Whithed  v.  Mallory,  4  Cush.  138.  So,  to  same  ef- 
fect, Chapman  ▼.  Chapman,  92  Va.  537,  53  Am.  St. 
Rep.  823. 

12  Johnston  v.  Miller,  40  Ind.  376,  17  Am.  Rep.  699. 

13  Stewart  v.  Stewart,  3  J.  J.  Marsh.  48. 

14  Brewer  v.  Connel,  11  Humph.  500;  Babcock  v.  Bab- 
cock,  43  How.  Pr.  97;  Petty  v.  Petty,  4  B.  Mon.  215,  39 
Am.  Dec.  501;  Swaine  v.  Perine,  5  Johns.  Ch.  489,  9  Am. 
Dec.  318;  Youngs  v.  Carter,  10  Htin,  194;  Cranson  v. 
Cranson,  4  Mich.  220;  Killinger  v.  Reidenhauer,  6  Serg. 
&  R.  531;  Pomeroy  v.  Pomeroy,  54  How.  Pr.  228;  Kelly  v. 
McGrath,70  Ala.  75,  45  Am.  Rep.  75.  But  compare  Jenny 
V.  Jenny,  24  Vt.  324;  Baker  v.  Chase,  6  Hill,  482. 

15  Mayburry  v.  Brien,  15  Pet.  21;  Coke  on  Littleton, 
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30;  Shiell  v.  Sloan,  22  S.  C.  157;  Cockrill  ▼.  Armstrong, 

31  Ark.  580. 

16  Mayburry  T.  Brien,  15  Pet.  21. 

17  See  Tabbe  v.  Wiseman,  2  Ohio  St.  207;  Weir  v. 
Tate,  4  Ired.  Eq.  264;  Wallier  v.  Walker,  6  Coldw.  571  y 
Davis  V.  Logan,  9  Dana,  186;  Holbrook  y.  Finney,  4 
Mass.  566;  MUes  v.  Fisher,  10  Ohio,  1,  36  Am.  Dec.  61. 

18  Hudson  v.  Steere,  9  R.  I.  106;  Mosher  v.  Mosher, 

32  Me.  412;  Smith  v.  Smith,  6  Lans.  313;  Potter  v. 
Wheeler,  13  Mass.  504;  Sutton  v.  Rolf,  3  Lev.  84;  Ross 
V.  Wilson,  58  Ga.  249;  French  v.  Lord,-  69  Me.  537; 
Cook  V.  Walker,  70  Me.  232;  Shiff  v.  Snyder,  121  Mo. 
355;  Clift  v.  Clift,  87  Tenn.  17.  The  fact  ihat  a  party 
has  had  possession  of  land  under  claim  of  ownership, 
and  has  used  it  for  several  years,  and  finally  sells  and 
conveys  the  land,  affords  sufficient  evidence  of  seisin 
to  entitle  his  widow  to  dower  therein:  Gordon  v,  Dicki- 
son,   131  111.  141. 

§  57.     Death  of  Husband. 

B}'  the  natural  death  of  the  hushand,  the  wife's 
right  of  dower  becomes  consummate.-'^  During 
the  life  of  the  husband  this  right  is  merely  in- 
choate,^ and  is  subject  to  be  modified,  changed, 
or  even  abolished  by  legislative  enactmeiit.* 
But,  as  between  a  wife  and  any  other  than  the 
state,  or  its  delegates  or  agents  exercising  the 
right  of  eminent  domain,  an  inchoate  right  of 
dower  in  lands  is  a  subsisting  and  valuable  in- 
terest which  will  be  protected  and  preserved  to 
her.*  The  death  of  the  husband  may  be  pre- 
sumed from  continued  absence  without  being 
heard  from;'  and  reputation  in  the  family  is 
prima  facie  evidence  of  his  death.^  So,  in  gen- 
eral, is  the  granting  of  letters  of  administrationT 
It  has  generally  been  said  that  the  mere  civil 
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death  of  a  man  did  not  give  his  wife  a  right  to 
dowcr.® 

1  Sutliff  V.  Forgey,  1  Cow.  89;  Riddick  v.  Walsh,  15 
Mo.  519;  Wheatley  v.  Calhoun,  12  Leigh,  264;  Null  v. 
Howell,  111  Mo.  277;  Thornburg  v.  Thomburg,  18  W. 
Va.  527. 

2  Moore  t.  Mayor  etc.,  4  Sand.  456;  8  N.  Y.  110; 
Wait  V.  Wait,  4  N.  Y.  95;  Gatewood  v.  Tomlinson,  113 
N.   C.  312. 

3  Barbour  v.  Barbour,  46  Me.  9;  Goodkind  v.  Bartlett, 
136  ni.  18;  McNeer  v.  McNeer,  142  111.  388;  Morrison 
V.  Rice,  35  Minn.  436;  Chouteau  v.  Railway  Co.,  122 
Mo.  394;  Richards  v.  Land  Co.,  47  Fed.  Rep.  857. 

4  iSimar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523; 
and  see  sec.  53,  ante;  and  sec.  57a,  post. 

5  Foulks  V.  Rhea,  7  Bush,  568;  Woods  t.  Woods,  2 
Bay,  476. 

6  Cochrane  t.  Libby,  17  Me.  39,  35  Am.  Dec.  220. 

7  Newman  v.  Jenkins,  10  Pick.  515;  Moors  v.  De 
Bervales,    1   Russ.   300. 

8  See  1  Greenleaf's  Cruise  on  Real  Property,  158;  2 
Crabb  on  Real  Property,  131;  Woolridge  \,  Lucas,  7 
B.  Mon.  49;  Platner  v.  Sherwood,  6  Johns.  Ch.  118. 

§  67a.    Inchoate  Dower — Nature  of. 

When  lawful  marriage  of  a  man  and  woman 
and  the  ownership  of  real  estate  hy  the  former 
concur,  an  inchoate  dower  right  attaches  in  the 
nature  of  a  charge  or  encumbrance  upon  the  real 
estate  of  the  husband.*'  This  right  attaches  as, 
an  incident  to  the  seisin  of  the  husband  during 
marriage.^  While  not  an  estate  in  possession, 
it  is  a  present  right  or  interest  of  a  legal  char- 
acter.* It  is  said  to  be  a  contingent  claim  aris- 
ing, not  out  of  contract,  but  as  an  institution  of 
law,    constituting  a  mere    chose    in    action,  in- 
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capable  of  transfer  or  conveyance,  but  snsceptible 
only  during  its  inchoate  state  of  extinguishment."* 
It  is,  nevertheless,  a  valuable  right,  which  can- 
not be  defeated  by  any  act  or  alienation  of  the 
husiband/*  It  is  an  existing  lien  or  encumbrance 
on  the  lands  of  the  husband.*  The  release  of  the 
right  is  a  good  consideration  for  apromise.'^  So 
it  is.  a  right  vrhich  the  wife,  during  coverture, 
may  have  the  assistance  of  the  court  to  establisli 
or  protect.®  So,  too,  a  wife  having  an  inchoate 
right  of  dower  may  maintain  a  suit  in  equity  to 
redeem  land  from  a  mortgage  in  which  she  has 
joined  with  her  husband  to  release  dower.^  But 
she  cannot  convey  her  inchoate  right  of  dower 
to  a  person  to  whom  her  husband  has  not  con- 
veyed the  land.^*^  And  it  is  held  by  the  supreme 
judicial  court  of  Massachusetts  that  a  wife's  in- 
choate right  of  dower  is  not  such  an  interest  in 
lands  as  to  entitle  her  to  have  such  interest  pro- 
vided for  out  of  the  proceeds  of  her  husband's 
lunds  taken  by  the  right  of  eminent  domain  dur- 
ing the  life  of  the  husband.**  But  an  opposite 
view  is  taken  by  the  court  of  errors  and  appeals 
of  New  Jersey.*^  So,  in  New  York,  it  is  held 
that  in  proceedings  for  the  condemnation  of  real 
property  under  the  right  of  eminent  domain,  the 
inchoate  right  of  dower  of  a  wife  must  be  recog- 
nized and  protected  in  the  proceeds,  as  against 
her  husband.*^  And  the  doctrine  maintained  in 
some  jurisdictions  is,  that  a  wife  is  entitled  to 
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have  ascertained  and  protected  her  inchoate  right 
of  dower  in  the  entire  proceeds  of  the  sale  of 
mortgaged  premises  in  which  she  has  renounced 
her  dower.** 

1  Butler  V.  Fitzgerald,  43  Neb.  192,  47  Am.  St.  Rep. 
741. 

2  Orissom  t.  Moore,  106  Ind.  296,  55  Am.  Rep.  742. 

3  Adler  Clothing  Co.  t.  Hellman  (Sup.  Ct.,  Neb.),  75 
N.  W.  Rep.  877. 

4  Witthaus  t.  Schack,  105  N.  Y.  332;  and  see  Mc- 
Neer  v.  McNeer,  142  111.  388. 

5  Kelly  t.  McGrath,  70  Ala.  75,  45  Am.  Rep.  To; 
Grissom  v.  Moore,  106  Ind.  296,  55  Am.  Rep.  742. 

6  Shearer  v.  Ranger,  22  Pick.  447;  Ficklin  v.  Rixey, 
89  Va.  832,  37  Am.  St.  Rep.  891;  Shell  v.  Duncan,  31  S.  C. 
547;  Kelly  v.  McGrath,  70  Ala.  75,  45  Am.  Rep.  75. 

7  Holmes  t.  Winchester,  133  Mass.  140;  Nichols  7. 
Nichols,  136  Mass.  256. 

8  Buzick  V.  Buzick,  44  Iowa,  259,  24  Am.  Rep.  740; 
Clifford  V.  Kampfe,  147  N.  Y.  383;  Madigan  t.  Walsh, 
22  Wis.  501. 

9  Davis  V.  Wetherell,  13  Allen,  60,  90  Am.  Dec.  J 77; 
Lamb  v.  Montague,  112  Mass.  352. 

10  Mason  v.  Mason,  140  Mass.  63;  and  see  Relff  v. 
Horst,  55  Md.  42. 

11  Flynn  v.  Flynn,  50  N.  E.  Rep.  650.  See,  also,  to 
same  effect:  Venable  v.  Railroad  Co.,  112  Mo.  103; 
Baker  v.  Railroad  Co.,  122  Mo.  396;  French  v.  Lord, 
69  Me.  537;  Duncan  v.  Terre  Haute,  85  Ind.  104. 

12  Wheeler  v.  Kirtland,  27  N.  J.  Eq.  534;  In  re  Alex- 
ander, 53  N.  J.  Eq.  96,  100. 

13  Matter  of  New  York  and  Brooklyn  Bridge,  75  Hun, 
558;  89  Hun,  219. 

14  Mandel  v.  McClave,  46  Ohio  St.  407,  15  Am.  St. 
Rep.  627;  and  see  Matthews  v.  Duryee,  4  Keyes,  525; 
Life  Ins.  Co.  v.  Mayer,  14  Daly,  318.  Contra,  Reiff  v. 
Horst,  55  Md.  47;  Miller  v.  Bank,  49  S.  C.  437;  Grube 
V.  Lilienthal,  51  S.  C.  442.    See  sec.  62a,  post. 
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§  58.    Effect  of  Divorce. 

A  divorce  a  vinculo  matrimonii  bars  the  right 
to  dower,  for  the  reason  that,  at  common  law, 
the  party  claiming  dower  must  have  been  the 
wife  of  the  husband  at  the  time  of  his  death.^ 
But  in  those  states  where  such  divorce  is  author- 
ized by  statute,  provision  is  made  for  preserving 
the  dower  right  of  the  wife,  unless  the  divorce 
be  granted  for  her  misconduct.^  A  divorce  a 
mensa  et  thoro,  at  common  law,  does  not  alter 
the  relation  of  the  parties,  and  is  not,  therefore, 
a  bar  of  dower.*  It  is  held  in  South  Carolina  that 
n  wife  who  has  procured  a  decree  of  divorce  in 
another  state,  which  is  regarded  as  void  by  the 
courts  of  South  Carolina,  is  not  there  estopped 
from  claiming  her  right  of  dower  in  the  lands 
of  her  husband."* 

1  McOaney  v.  McCraney,  5  Iowa,  282;  Dobson  v. 
Butler,  17  Miss.  87;  Whit  sell  v.  Mills,  6  Intl.  229;  Bur- 
dick  V.  Briggs,  11  Wis.  126;  Miltimore  v.  Miltimore,  40 
Pa.  St.  151;  Rice  v.  Lumley,  10  Ohio  St.  596;  Wood  v.. 
Wood,  59  Ark.  441,  43  Am.  St.  Rep.  42;  Carr  v.  Carr, 
92  Ky.  552,  36  Am.  St.  Rep.  614;  Price  v.  Price,  124 
N..  Y.  589;  Lewis  v.  Meserve,  61  Me.  374. 

2  See  Schiffer  v.  Pruden,  64  N.  Y.  47;  Forest  v.  For- 
est, 6  Duer.  102;  McCafferty  v.  McCafferty,  8  Blackf. 
218;  Davol  v.  Howland,  14  Mass.  219;  Gleason  v.  Emer- 
son, 51  N.  H.  405;  Gould  v.  Crow,  57  Mo.  200;  Calame 
V.  Calame,  24  N.  J.  Eq.  440;  Lakin  v.  Lakin,  2  Allen, 
45;  Wait  v.  Wait,  4  N.  Y.  25;  Kade  v.  Lauber,  16  Abb. 
Pr.,  N.  S.,  288;  48  How.  Pr.  382;  Van  Cleaf  v.  Burns, 
118  N.  Y.  549,  16  Am.  St.  Rep.  782;  Bowles  v.  Hoard, 
71  Mich.  150;  Adams  v.  Storey,  135  111.  448.  25  Am.  St. 
Rep.  392;  Young  v.  Gregory,  49  Me.  475. 

3  Clark  v.  Clark,  6  Watts  &  S.  85;  Crain  v.  Cavana, 
36  Barb.  410;  Dean  v.  Richmond,  5  Pick.  461;  Gee  v. 
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Thompson,  11  La.  Ann.  657;  Saunders  t.  Saunders, 
144  Mo.  487;  Taylor  v.  Taylor,  93  N.  C.  418,  53  Am. 
Rep.  460;  Supreme  Council  v.  Smith,  45  N.  J.  Eq, 
466;  Jamigan  v.  Jarnigan,  80  Tenn.  292;  and 
see  Watkins  v.  Watkins,  7  Yerg.  283;  Walsh  v.  Kelly, 
34  Pa.  St.  84;  Thayer  v.  Thayer,  14  Vt.  107,  39  Am.  Dec. 
311;  Bryan  v.  Bachseller,  6  R.  I.  546;  Seagrave  t.  Sea- 
grave,  13  Ves.  443. 

4  McCreery  v.  Davis,  44  S.  C.  195,  51  Am.  St.  Rep. 
794.  Compare  Van  Cleaf  v.  Burns,  118  N.  Y.  549,  16 
Am.  St.  Rep.  782. 

§  59.    Elopement^  etc. 

At  common  law,  adultery  was  no  bar  of  dower;^ 
and  by  the  statute  of  Westminster  11,^  elopement 
or  departure  of  the  wife  willingly  from  her  hus- 
band, as  well  as  adultery,  is  necessary  to  make 
the  bar  complete.^  This  statute  has  been  re- 
enacted  in  substance  in  some  of  the  states,"*  and 
is  understood  to  be  a  part  of  the  American  com- 
mon law,  where  no  such  re-enactment  has  in  terms 
been  made.*  But  in  a  few  of  the  states,  elope- 
ment with  an  adulterer  is  not  a  bar  to  dower, 
unless  followed  by  a  divorce.®  Mere  separation 
of  husband  and  wife,  however  unjustifiable,  with- 
out adulter}^,  will  not  bar  dower;''  but  it  is  oth- 
erwise if,  after  such  separation,  the  wife  volun- 
tarily commits  adultery.®  And  if  she  is  com- 
pelled to  leave  her  husband,  but  refuses  to  re- 
turn when  he  offers  to  take  her  back,  and  she 
afterward  lives  in  adultery,  she  is  barred  of 
dower.®  And  it  has  been  held  that  her  adultery, 
without  reconciliation,  bars  her  dower,  although 
she  originally  departed  from  her  husband's  house 
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in  consequence  of  his  cruelty.*^  But  it  is  the 
hetter  opinion  that  it  must  appear  that  the  wife 
'W'illingly  left  her  husband;  and  if  driven  away  by 
him  or  by  his  compulsion,  she  does  not  forfeit 
her  dower.^^  Where,  in  the  absence  of  the  hus- 
band, a  wife  commits  adultery  at  home,  it  is 
held  not  to  bar  her  claim  to  dower.^^  On  the 
other  hand,  the  statute  was  thought  to  be  satis- 
fied by  an  open  state  of  adultery,  whether  the 
woman  resided  in  the  same  house  with  her  adul- 
terer or  in  separate  houses;  whether  in  her  own 
or  a  friend's  house,  or  in  his;  whether  with  or 
without  the  ceremony  of  marriage. ^^  Dower  is 
not  barred  where  the  husband,  under  the  pretense 
of  joining  the  Confederate  army,  abandoned  the 
wife,  and  she,  being  informed  by  his  relatives  that 
he  was  dead,  married  another  man.*'*  So  held 
under  a  statute  barring  dower  if  the  wife  "volun- 
tarily leave  her  husband  and  go  away  and  continue 
with  an  adulterer."** 

1  See  Reynolds  v.  Reynolds,  24  Wend.  193;  Bell  v. 
Nealy,  1  Bail,  312,  19  Am.  Dec.  686;  Norton  v.  Tufth, 
19  Utah,  470;  Elder  v.  Reel,  62  Pa.  St.  308,  1  Am.  Rep. 
414. 

2  13  Edw.  I,  c.  34.  See  Hetherington  ▼.  Graham,  6 
Bing.  135. 

3  Elder  v.  Reel,  62  Pa.  St.  308,  1  Am.  Rep.  414; 
Smith  V.  Woodworth,  4  Dill.  584;  Jarnigan  v.  Jarnigan, 
80  Tenn.  292;  Gordon  v.  Dickison,  131  111.  141;  Govier 
V.   Hancock,   6  Term   Rep.   603. 

4  See  Walters  v.  Jordon,  13  Ired.  301,  57  Am.  Dec. 
558;  Stegall  v.  Stegall,  2  Brock.  256. 

5  4  Kent's  Commentaries,  53;  Bell  v.  Nealy,  1  Bail. 
312,  19  Am.  Dec.  686.    And  see  Payne  v.  Dotson,  81  Mo. 
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145,  51  Am.  Rep.  225;  Reel  v.  Elder,  62  Pa.  St.  308. 
1  Am.  Rep.  414;  Heslop  v.  Heslop,  82  Pa.  St.  537. 

6  Schiffer  v.  Pruden,  64  N.  Y.  47;  Reynolds  v.  Rey- 
nolds, 24  Wend.  193;  Bryem  v.  Bacheller,  6  R.  I.  543, 
78  Am.  Dec.  454;  Rundle  v.  Van  Inwegan,  9  Civ.  Proc. 
(N.  Y.)  328;  Lakin  v.  Lakin,  2  Allen,  45. 

7  Wiseman  v.  Wiseman,  73  Ind.  112,  38  Am.  Rep. 
115;  Thayer  v.  Thayer,  14  Vt.  107,  39  Am.  Dec.  211; 
and   see  sec.  58,   ante. 

8  CogsweU  V.  Tibbetts,  3  N.  H.  41;  Elder  v.  Reel,  62 
Pa.  St.  308,  38  Am.  Rep.  414. 

9  Bell  V.  Nealy,  1  Bail.  312,  19  Am.  Dec.  686. 

10  Woodward  v.  Dowse,  10  Com.  B.,  N.  S.,  722. 

11  Walters  v.  Jordon,  13  Ired.  361,  57  Am.  Dec.  558; 
Elder  v.  Reel,  62  Pa.  St.  308,  1  Am.  Rep.  414;  Gordon 
V.  Dickison,  131  111.  141;  Hetherington  v.  Graham,  6 
Bing.  135;  19  Eng.  Com.  L.  31;  and  see  Shaffer  y.  Rich- 
ardson, 27  Ind.  122. 

12  Cogswell  V.  Tibbetts,  3  N.  H.  41. 

13  Stegall  ▼.  Stegall,  2  Brock.  256. 

14  Payne  v.  Dotson,  81  Mo.  145,  51  Am.  Rep.  225. 

15  Payne  v.  Dotson,  81  Mo.  145,  51  Am.  Rep.  225;  and 
see  Heslop  v.  Heslop,  82  Pa.  St.  537. 

§  60.    Alienage. 

At  common  law,  an  alien  cannot  hold  real  es- 
tate/ and  alien  women  are  not,  therefore,  capable 
of  acquiring  dower.^  But  by  an  early  statute,  an 
exception  was  made  in  favor  of  aliens  married  to 
Englishmen  by  license  from  the  king.*  And  by 
a  recent  English  statute  all  women  aliens  married 
to  any  natural  bom  subjects  or  persons  natural- 
ized are  entitled  to  the  rights  of  natural  bom  sub- 
jects.* So  it  will  be  found  that,  by  statute  in 
the  various  states,  alienage  is  no  longer  an  im- 
pediment to  the  wife's  dower.*    And  by  provision 
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of  act  of  Congress,  the  widow  of  a  citizen  of  the 
TJnited  States,  whether  native  or  naturalized,  is 
entitled  to  dower  in  her  husband's  land,  irre- 
fipective  of  the  nativity  of  the  widow.®  The  widow 
of  a  resident  alien  friend  is  entitled  to  dower,  al- 
though she  is  also  an  alien.^ 

1  See  sec.  19  ante. 

2  1  Greenleaf's  Cruise  on  Real  Property,  159;  2 
Elackstone's  Commentaries,  131;  Sistare  v.  Sistare,  2 
Root,  468;  Mick  v.  Mick,  10  Wend.  379;  SewaU  v.  Lee, 
9  Mass.  363;  Congregational  Church  v.  Morris,  8  Ala. 
182. 

3  Coke  on  Littleton,  31b;  1  Greenleaf's  Cruise  on  Real 
Property,  159. 

4  Stats.  7  &  8  Vict.,  c.  66. 

5  See  Greer  v.  Sankston,  26  How.  Pr.  471;  Emmett 
V.  Emmett.  82  Tenn.  369;  Luhrs  v.  Eimer,  80  N.  Y. 
171;  Whiting  v.  Stevens,  4  Conn.  44;  Buchanan  v. 
Deshon,  1  Har.  &  G.  280;  Moore  v.  Tisdale,  5  B.  Mon. 
352;  Stokes  v.  Fallon,  2  Mo.  32;  Stemple  v.  Herming- 
houser,  3  Iowa,  408.  Under  the  California  statute,  no 
•estate  is  allowed  to  the  husband  as  tenant  by  the  cur- 
tesy, nor  any  estate  in  dower  to  the  wife.  But  upon  the 
death  of  either,  the  survivor  takes  one-half  of  the  com- 
mon property  of  the  deceased;  and  if  there  are  no  de- 
scendants, the  whole  goes  to  the  survivor:  Beard  v. 
Knox,  5  Cal.  252,  63  Am.  Dec.  125.  See  Cal.  Civ.  Code, 
«ec.  173;  also,  sec.  51c,  ante. 

6  10  U.  S.  Stats,  at  Large,  604;  U.  S.  Rev.  Stats., 
sec.  1994;  and  see  Luhrs  v.  Eimer,  80  N.  Y.  371;  Burton 
V.  Burton,  20  How.  Pr.  474;  38  N.  Y.  373;  Kelly  v.  Owen, 
7  Wall.  496. 

7  Oudis  V.  Banta,  7  Kulp.  (Pa.)  390. 

§  61.    In  What  Things  Dower  may  be  Had. 

A  woman  is  dowable  not  only  in  lands  them- 
selves, but  also  in  all  incorporeal  hereditaments 
that  savor  of  the  rer.lty.^    And,  as  a  general  rule, 
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8  Carr  v.  Carr,  4  Dev.  &  B.  179. 

9  Parker  v.  Parker,  17  Pick.  236. 

10  Dibble  v.  Clapp,  31  How.  Pr.  420;  Tod  v.  Baylor, 

4  Leigh,  493.  Compare  Mosher  v.  Mosher,  15  Me.  371; 
Thompson  v.  Morrow,  5  Serg.  &  R.  289,  9  Am.  Dec.  358; 
Dunseth  v.  Bank  of  U.  S.,  6  Ohio,  76,  67  Am.  Dec.  334; 
Lawson  v.  Morton,  6  Dana,  471;  Thompson  v.  Morrow, 

5  Serg.  &  R.  289;  Doe  v.  Gwinnell,  1  Q  B.  682;  41  Eng. 
Com.  L.  728;  Boyd  v.  Carlton,  69  Me.  200,  31  Am.  Rep. 
268.  See,  also,  Butler  v.  Fitzgerald,  43  Neb.  192,  47 
Am.  St.  Rep.  741;  Sanders  v.  McMillan,  98  Ala.  144, 
39  Am.  St.  Rep.  19. 

11  Ralston  v.  Ralston,  3  Iowa,  533. 

12  Copeland  v.  Copeland,  7  Bush,  349;  Price  v.  Price, 

6  Dana,  107;  but  see  Johns  v.  Johns,  1  McCook,  350;  Mc- 
Donough  V.  Hepburn,  5  Fla.  568.  A  widow  is  not  dow- 
able  of  land  taken  by  the  right  of  eminent  domain  for  a 
railroad:  French  v.  Lord,  69  Me.  537.    See  sec.  57a,  ante. 

13  Campbell  v.  Murphy,  2  Jones  Eq.  357. 

14  Fish  V.  Fish,  1  Conn.  559;  Moore  v.  Rollins,  45 
Me.  493;  Daniel  v.  Leitch,  13  Gratt.  195;  Van  Diiyne 
V.  Thayer,  14  Wend.  233;  Snyder  v.  Snyder,  6  Mich. 
470;  Henegan  v.  Harllee,  10  Rich.  Eq.  285;  Titus  v. 
Neilson,  5  Johns.  Ch.  452;  Nills  v.  Van  Voorhis,  23 
Barb.  125;  20  N.  Y.  412;  Taylor  v.  McCracken,  2  Blackf. 
262;  Harrow  v.  Johnson,  3  Met.  (Ky.)  578;  and  see  Bell 
V.  Mayor  etc.,  10  Paige,  49;  Barbour  v.  Barbour,  46 
Me.  8;  Cornog  v.  Cornog,  3  Del.  Ch.  407,  417.  ,  By  the 
common  law,  dower  does  not  attach  to  an  equity  of  re- 
demption: Dixon  V.  Saville,  1  Brown  Ch.  326;  Mayburry 
V.  Brien,  15  Pet.  21;  Cheek  v.  Waldrum,  25  Ala.  152; 
Mclver  v.  Cherry,  8  Humph.  517. 

15  Turbeville  v.  Gibson,  5  Heisk.  395. 

16  1  Greenleaf's  Cruise  on  Real  Property,  162;  BucK- 
ridge  v.  Ingram,  2  Ves.  Jr.  652,  664;  House  v.  Jack- 
son, 50  N.  Y.  161. 

17  Iiow  V.  Burrow,  3  P.  Wms.  263;  1  Greenleaf's 
Cruise  on  Real  Property,  162;  Northcup  v.  Whipp,  12  B. 
Mou.  65. 

§  62.     What  Things  not  Liable  to. 

A  widow  is  not  dowable  of  a  vested  remainder 
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in  fee  limited  on  a  precedent  estate  for  life,  nor 
in  an  estate  in  reversion  expectant  upon  an  es- 
tate of  freehold.*  And  this  rule  applies  as  well 
where  the  estate  of  the  husband  comes  by  devise 
as  by  inheritance.^  She  is,  however,  dowable  of 
a  reversion  expectant  on  a  term  for  years,  because 
the  husband  is  seised  of  the  freehold.^  And 
where  one  makes  a  lease  for  years,  reserving  rent 
before  his  marriage,  his  widow  is  entitled  to 
dower  in  the  reversion  and  in  the  rent,  imme- 
diately from  her  husband^s  death.'*  A  widow  is 
not  dowable  of  a  mere  annuity  granted  to  the 
husband  and  his  heirs ;^  nor  is  she  dowable  of 
lands  assigned  to  another  woman  in  dower;*  and 
it  seems  that  there  can  be  no  dower  in  real  estate 
held  as  partnership  assets.''^  A  widow  is  not  en- 
titled to  dower  of  a  trust  estate  at  common  law;® 
and  she  never  was  allowed  dower  of  a  use.®  But 
where  the  legal  and  equitable  estates  are  equal 
and  coextensive,  the  equitable  merges  in  the  le- 
gal estate,  and  the  widow  will  be  entitled  to 
dower.*®  And  under  statutory  enactments  in 
many  of  the  states,  dower  is  allowed  in  all  equi- 
table estates,  where  the  equity  of  the  husband  is 
perfect  and  complete.**  By  the  rule  of  the  com- 
mon law,  if  the  husband  exchanges  his  lands  for 
others,  his  widow  may  elect  to  be  endowed  in 
either  of  the  estates,  but  she  cannot  claim  dower 
in  both.*^  An  "exchange,"  in  the  legal  accepta- 
tion of  the  term,  is  understood  to  be  "a  mutual 

Boone  Real  Prop.— 14 
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grant  of  equal  interests,  the  one  in  consideration 
of  the  other'^;^*  and  where  the  interests  are  un- 
equal, the  case  will  he  regarded  as  within  the 
ordinary  transfers  of  real  estate,  and  dower  will 
attach  to  the  land  conveyed,  and  also  to  the  land 
received  in  exchange.^*  Dower  does  not  attach 
to  lands  appropriated  to  public  uses.*^  And  a 
widow  is  not  entitled  to  dower  in  grass,  fruits, 
and  other  spontaneous  productions  of  the  soil 
growing  on  the  lands  of  the  husband  at  the  time 
of  his  death.*^  A  woman  divorced  a  vinculo 
matrimonii,  on  the  ground  of  the  adultery  of  the 
husband,  is  not  entitled  to  dower  in  lands  of 
which  he  became  seised  after  and  of  which  he  was 
not  seised  before  the  divorce.^'^ 

1  Green  v.  Putnam,  1  Barb.  500;  Dunham  v.  Osborne, 
1  Paige,  634:  Weir  v.  Humphreys.  4  Ired.  Eq.  273: 
Eobinson  v.  Codman,  1  Sum.  130;  Otis  v.  Pnrshley,  10 
N.  H.  403;  Eldridge  v.  Forrestal,  7  Mass.  253;  House 
V.  Jackson,  50  N.  Y.  1G5. 

2  Durando  v.  Durando,  32  Barb.  520;  23  N.  Y.  331. 

3  1  Greenleaf  s  Cruise  on  Real  Property,  162;  Bates 
Y.  Bates,  1  Ld.  Raym.  326. 

4  Chase's  Case,  1  Bland  Ch.  200,  17  Am.  Dec.  277. 
Compare  Williams  v.  Cox,  3  Edw.  Ch.  178;  Darcey  v. 
Blake,  2  Schoales  &  L.  387. 

5  Aubin  v.  Daly,  4  Barn.  &  Aid.  69;  Eari  of  Stafford 
V.  Buckley,  2  Ves.  Sr.  170. 

6  1  Greenleaf  s  Cruise  on  Real  Property,  164;  Dunham 
V.  Osborne,  1  Paige,  63-1;  McLeery  v.  McLeery,  65  Me.- 
172,  20  Am.  Rep.  683.  Compare  Manning  v.  Laboree, 
33  Me.  343;  Elwood  v.  Klock,  13  Barb.  50;  Atwood  v. 
Atwood,  22  Pick.  283;  Bear  v.  Snyder,  11  Wend.  592. 

7  Hiscock  V.  Jay  cox,  12  Bank.  Reg.  507:  Willet  v. 
Brown,  65  Mo.  138,  27  Am.  Rep.  265;  and  see  Hoxie  v. 
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Carr,  1  Sum.  173;  Duhring  v.  Duhring,  20  Mo.  174; 
Loubat  V,  Noiirse,  5  Fla.  350;  Dyer  v.  Clark,  5  Met. 
562,  39  Am.  Dec.  697;  Ripley  v.  Waterworth,  7  Ves.  425; 
Houghton  V.  Houghton,  11  Sim.  491;  Fairchild  v.  Fair- 
child,  64  N.  Y.  471;  Parrish  v.  Parish,  88  Va.  529; 
Trowbridge  v.  Cross,  117  111.  109;  Deering  v.  Kerfoot, 
89  Va.  491;  and  see  Mallory  v.  Russell,  71  Iowa,  G3, 
60  Am.  Rep.  776;  Paige  v.  Paige,  71  Iowa,  318,  60  Am. 
Rep.  799. 

8  Powell  V.  Monson,  3  Mason,  364;  Cowman  v.  Hall, 

3  Gill  &  J.  3^8;  Firestone  v.  Firestone,  2  Ohio  St.  415; 
Small  V.  Proctor,  15  Mass.  495;  Edmont^son  v.  Welsh,  27 
Ala.  578;  Stevens  v.  Smith,  4  J.  J.  Marsh.  64,  20  Am. 
Dec.  205.  But  it  has  been  held  otherwise  in  Pennsyl- 
vania: Shoemaker  v.  Walker,  2  Serg.  &  R.  556. 

9  1  Greenlears  Cruise  on  Real  Property,  164. 

10  Tulley  v.' Alston,  3  Ves.  339;  Dean  v.  Mitchell, 

4  J.  J.  Marsh.  451;  Hopkinson  v. -Dumas,  42  N.  H.  29(j; 
Coster  V.  Clarke,  3  Edw.  Ch.  428;  Knight  v.  Knight, 
4  Beav.  10.     See  sec.  58,  ante. 

11  See  Robinson  v.  Miller,  1  B.  Mon.  93;  Heed  v. 
Ford,  16  B.  Mon.  114;  Gillespie  v.  Somerville,  3  Stew. 
&  P.  447;  Hawley  v.  James,  5  Paige,  318;  Lobdell  v. 
Hayes,  4  Allen,  187;  Rand-s  v.  Kendall,  15  Ohio,  671; 
Pritts  V.  Richey,  29  Pa.  St.  71;  Barnes  v.  Gay,  7  Iowa, 
26;  Newhall  v.  Lynn  etc.  Sav.  Bank,  101  Mass.  428, 
3  Am.  Rep.  387;  Tink  v.  Walker,  148  Bl.  234;  Pettus  v. 
McKinney,  74  Ala.  108;  Howell  v.  Jump,  140  Mo.  441; 
In  re  Ransom,  17  Fed.  Rep.  331. 

12  Coke  on  Littleton,  31b;  1  Greenleaf's  Cruise  on 
Real  Property,  163;  Butler's  Case,  3  Leon.  271;  Cass  v. 
Thompson,  1  N.  H.  65,  8  Am.  Dec.  36. 

13  2  Blackstone's  Commentaries,  223.  See  Wilcox  v. 
Randall,  7  Barb.  633. 

14  Cass  V.  Thompson,  1  N.  H.  65,  8  Am.  Dec.  30; 
Wilcox  V.  RandaU,  7  Barb.  633;  Mosher  v.  Mosher,  32 
Me.  412;  Stevens  ▼.  Smith,  4  J.  J.  Marsh.  64,  20  Am. 
Dec.  205. 

15  Gwynne  v.  Cincinnati,  3  Ohio,  24,  17  Am.  Dec. 
576;  French  v.  Lord,  69  Me.  537;  and  see  Giles  v.  Gullim, 
13  Ind.  487;  Moore  v.  Mayor  etc.,  8  N.  Y.  110;  Weaver 
V.  Gregg,  6  Ohio  St.  547,  67  Am.  Dec.  355.  The  pur- 
chase by  a  railway  company  of  land  without  the  limits 
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of  its  road,  necessary  for  depot  and  station  purposes, 
does  not  extinguish  an  existing  inchoate  right  of  dower 
therein:  Nye  v.  Taunton  Branch  R.  R.,  113  Mass.  277. 
See  sec.  57a,  ante. 

16  Kain  v.  Fisjier,  6  N.  Y.  597.    Compare  Ralston  v. 
Ralston,   3   Iowa,    533. 

17  Kade  v.  Lauber,  16  Abb.  Pr.,  N.  S.,  287;  48  How. 
Pr.  382. 

§  62a.    Same — Continued. 

Partnership  iands  are  not  subject  to  dower  un- 
til the  firm  creditors  and  debts  due  the  partners 
among  themselves  are  satisfied.  But  the  widow 
of  one  of  the  partners  may  claim  her  dower  out 
of  such  part  of  the  partnership  estate  as  may  not 
he  required  fo,r  the*  payment  of  the  partnership 
debts.  ^  Where  a  wife  has  united  with  her  hus- 
band in  a  mortgage  of  his  realty,  which  is  sub- 
sequently sold  under  the  mortgage,  she  is  only 
entitled  to  her  dower  in  the  surplus  after  the 
mortgage  debt  has  been  paid.^  In  Ohdo,  it  is  held 
that  the  wife^s  inchoate  right  of  dower  is  prop- 
erty of  substantial  value,  and  that  when  land  has 
been  sold  under  a  decree  foreclosing  a  mortgage 
in  the  execution  of  which  she  has  joined  her  hus- 
band and  released  her  right  of  dower,  she  may 
have  the  value  of  her  contingent  right  of  dower 
in  the  entire  proceeds  of  the  sale  ascertained,  and 
the  husband's  interest  therein  exhausted  to  pay 
the  debt  secured  by  the  mortgage  before  any  part 
of  her  interest  can  be  taken.^  The  wife  of  a 
mortgagee  cannot  claim  dower  in  an  estate  until 
the  mortgage  is  foreclosed  by  the  husband.**    A 
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fraudulent  mortgage  given  by  the  husband  to  de- 
feat the  wife's  right  of  dower  is  void  as  to  that 
right  and  as  to  creditors.*^  There  is  no  dower  in 
an  estate  for  years ;^  nor  in  an  estate  at  will;'^ 
nor  in  a  life  estate;®  nor  in  an  unpatented  min- 
ing claim  located  under  the  laws  of  the  United 
States.^  The  principle  appears  to  be  now  settled 
by  the  weight  of  authority  that  the  determina- 
tion of  an  estate  by  operation  of  an  executory  de- 
vise does  not  defeat  the  right  of  the  husband  to 
be  tenant  by  the  curtesy,  nor  the  widow  of  her 
right  of  dower.^®  And  where  land  was  devised 
to  S.  and  his  lawful  heirs  begotten  of  his  body, 
and,  in  case  of  his  dying  without  such,  "to  re- 
turn to  J.  and  0.  P.  or  their  lawful  heirs  be- 
gotten of  their  body,'*  and  S.  died  without  having 
had  issue,  it  was  held  that  his  widow  was  still 
entitled  to  dower.** , 

1  Bowman  v.  Bailey,  20  S.  C.  550;  Young  v.  Thrasher, 
115  Mo.  222;  Lenow  v.  Fones,  48  Ark.  557;  Trowbridjre 
T.  Cross,  117  111.  110;  Foster's  Appeal,  74  Pa.  St.  391, 
15  Am.  Kep.  553;  Greenwood  v.  Marvin,  111  N".  Y.  423; 
Grissom  v.  Moore,  106  Ind.  296,  55  Am.  Rep.  742;  Daw- 
son V.  Parsons.  10  Misc.  Rep.  428;  Campbell  v.  Campbell, 
30  N.  J.  Eq.  415. 

2  Bank  of  Commerce  v.  Owens,  31  Md.  320,  1  Am. 
Rep.  60;  Hewitt  v.  Cox,  55  Ark.  225;  Gwynne  v.  Estes, 
82  Tenn.  662;  Cornog  v.  Cornog,  3  Del.  Ch.  407;  Trow- 
bridge V.  Sypher,  55  Iowa,  352;  Piatt's  Appeal,  56  Connj 
572;  and  see  Miller  v.  Farmers*  Bank,  49  S.  C.  427,  61 
Am.  St.  Rep.  821. 

3  Mandel  v.  McClave,  46  Ohio  St.  407, 15  Am.  St.  Rep. 
627;  so,  to  same  effect,  De  Wolf  v.  Murphy,  11  R.  I.  630. 
See  sec.  57a,  ante. 
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4  Foster  v.  Dwinel,  49  Me,  44,  53;  Crittenden  v. 
Johnson,  11  Ark.  94. 

5  Killinger  v.  Reidenhauer,  6  Serg.  &  R.  531. 

6  Goodwin  ▼.  Goodwin,  33  Conn.  314. 

7  Duncan  v.  Navassa  Phosphate  Co.,  137  U.  S.  647. 

8  Harriot  v.  Harriot,  25  N.  Y.  App.  Div.  245. 

9  Black  V.  Elkhorn  Min.  Co.,  163  U.  S.  445. 

10  See  Buckworth  v.  Thirkell.  3  Bos.  &  P.  652,  note; 
Moody  V.  King,  2  Bing.  447;  Smith  v.  Spencer,  2  Jur., 
N.  S.,  778;  Doe  v.  Timins,  1  Barn.  &  Aid.  549;  Ken- 
nedy V.  Kennedy,  29  N.  J.  L.  185. 

11  Pollard  V.  Slaughter,  92  N.  C.  72,  53  Am.  Rep. 
402;  and  see  Jones  v.  Hughes,  27  Gratt.  560;  and  Med- 
ley V.  Medley,  27  Gratt.  568,  to  same  effect. 

§  63.    Widow's  Eight  of  Election. 

It  is  already  seen^  that,  at  common  law,  in  case 
of  an  exchange  of  lands  by  the  husband,  his 
widow  must  elect  to  be  endowed,  either  of  the 
lands  given,  or  of  those  taken  in  exchange.*  An- 
other instance  of  election  is  where  a  testamentary 
provision  is  made  for  the  widow,  which  is  in- 
tended to  be  in  lieu  of  dower,  in  which  case  she 
may  elect  between  the  provision  in  the  will  or 
her  dower,  but  cannot  have  both.*  And  it  is  im- 
material whether  the  property  given  by  will  con- 
sists of  real  or  personal  property.**  But  in  or- 
der to  compel  the  widow  to  elect  between  dower 
and  a  testamentary  provision,  where  the  testator 
has  not  in  terms  declared  his  intention  that  she 
shall  be  confined  to  one,  the  other  provisions  of 
the  will  must  be  totally  inconsistent  with  the 
claim  of  dower.^  An  election  may  be  evidenced 
by  acts  in  pais,^  as  well  as  by  matter  of  record.'^ 
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By  statute,  in  some  of  the  states,  the  election 
must  be  made  within  a  prescribed  time  after  the 
testator's  death;®  or  if  not  prescribed,  within  a 
reasonable  time.*  And  where  a  widow  has  fairly 
elected  to  take  a  testamentary  provision  in  lieu 
of  dower,  she  will  not  afterward  be  permitted  to 
revoke  it  and  claim  dower.^^  In  Pennsylvania, 
the  committee  of  a  lunatic  widow  cannot  make 
an  election  for  her  between  a  testamentary  pro- 
vision by  her  husband  and  her  dower  at. common 
law,  without  the  sanction  of  the  court.** 

1  Sec.  62,   ante. 

2  See  Wilcox  v.  Randall,  7  Barb.  633;  Stevens  v. 
Smith,  4  J.  J.  Marsh.  64,  20  Am.  Dec.  205. 

3  Pemberton  v.  Pemberton,  29  Mo.  408;  Chapin  v. 
Hill,  1  R.  I.  446;  Mills  v.  Mills,  28  Barb.  4.54;  Hoover 
T.  Landis,  76  Pa.  St.  354;  Raines  v.  Corbin,  24  Ga.  185. 
A  widow's  right  of  election  is  a  personal  one,  and  not 
transmissible  by  descent:  Welch  v.  Anderson,  28  Mo. 
293;  Boone  v.  Boone,  3  Har.  &  McH.  93. 

4  Gosling  V.  Warburton,  Cro.  Eliz.  128;  Triieman  v. 
Waters,  4  Dane  Abr.  676;  Norris  v.  Clark,  10  N.  J.  Eq. 
51;  Kennedy  v.  Mills,  13  Wend.  553. 

5  Higginbotham  v.  Cornwell,  8  Gratt.  83,  56  Am.  Dec. 
130;  Church  v.  Bull,  2  Denio,  430;  Bond  v.  McNiff,  6 
Jones  &  S.  83;  Vernon  v.  Vernon,  53  N.  Y.  351;  Ailing 
V.  Chatfield,  42  Conn.  276;  Hall  v.  Hall,  8  Rich.  407; 
Ad«it  V.  Adsit,  2  Johns.  Ch.  448;  Metteer  v.  Wiley,  34 
Iowa,  214;  Incledon  v.  Northcote,  3  Atk.  437;  Stewart 
V.  Stewart,  31  N.  J.  Eq.  408;  Warren  v.  Morris,  4  Del. 
Ch.  289,  300;  Kelly  v.  Reynolds,  39  Mich.  46i,  33  Am. 
Rep.  418;  and  see  Matter  of  Zalert,  94  N.  Y.  605;  Estate 
of  Gotzian,  34  Minn.  159,  57  Am.  Rep.  43. 

6  Delay  v.  Vinal,  1  Met.  57;  Watson  v.  Watson,  28 
Mo.  300;  Tooke  v.  Hardeman,  7  Ga.  20;  and  see  Farron 
T.  Farron,  1  Del.  Ch.  457;  Nelson  v.  Hally,  50  Ala.  3; 
Caston  V.   Caston,  2  Rich.  Eq.   1. 
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7  See  Palmer  v.  Voorhis,  35  Barb.  479;  Hawley  v. 
.James,  5  Paige,  318;  McCallister  v.  Brand,  11  B.  Mon. 
870.  As  a  general  rule,  the  widow  will  be  understood 
to  accept  the  testamentary  provision  in  her  favor,  un- 
less she  expressly  declare  a  contrary  determination: 
Pratt  V.  Pel  ton,  4  Cush.  174;  and  see  Thompson  v.  Hoop, 
G  Ohio  St.  480;  Merrill  v.  Emery,  10  Pick.  507.  In 
some  of  the  states,  where  a  testator  makes  a  provision 
for  his  wife,  it  will  be' presumed  to  be  in  lieu  of  dower, 
unless  the  contrary  appears  to  be  the  intention  of  the 
will:  Apperson  v.  Bolton,  29  Ark.  418;  Reed  v.  Dicker- 
man,  12  Pick.  146;  Staigg  v.  Atkinson,  144  Mass.  564; 
Collins  V.  Carman,  5  Md.  504;  Welch  v.  Anderson,  28 
Miss.  293;  Herbert  v.  Wren,  7  Cranch,  378;  Estate  of 
Gotzian,  34  Minn.  159,  57  Am.  Rep.  43. 

8  See  Smith  v.  Smith,  20  Vt.  270;  Armstrong  v.  Baker, 
9  Ired.  109;  Hastings  v.  Clifford,  32  Me.  132;  Malone 
V.  Majors,  8  Humph.  577;  Crow  v.  Powers,  19  Ark.  424; 
Mills  V.  Mills,  28  Barb.  454;  Dougherty  v.  Barnes,  64 
Mo.  159;  Gant  v.  Henly,  64  Mo.  162. 

9  Hilliard  v.  Binford,  10  Ala.  996. 

10  Davison  v.  Davison,  15  N.  J.  L.  235;  Hall's  Case, 
1  Bland  Ch.  203,  17  Am.  Dec.  275.  But  compare  Cam- 
den Mut.  Ins.  Co.  V.  Jones,  23  N.  J.  Eq.  171;  Chew  v. 
Farmers'  Bank,  9  Gill,  361;  Dabney  v.  Bailey,  42  Ga. 
521;  Hastings  v.  Clifford,  32  Me.  132;  Rlchart  v.  Richart, 
30  Iowa,  465.  Retraction  of  election:  See  Goodruin  v. 
Goodrum,  56  Ark.  532. 

11  Kennedy  v.  Johnston,  65  Pa.  St.  451,  3  Am.  Rep. 
650.     See  Brown  v.  Hodgdon,  31  Me.  65. 


§  63a.    Same — Continued. 

By  the  rule  of  the  common  law,  a  devise  or  be- 
quest to  a  widow  is  presumed  to  be  in  addition 
to  her  dower,  unless  it  clearly  appears  that  it  was 
the  intention  of  the  testator  that  it  should  be  in 
lieu  thereof.^  Dower  is  never  excluded  by  a  pro- 
vision for  a  wife,  except  by  express  words  or  by 
necessary  implication.^    It  is  held  that  a  widow 
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may  take  a  life  estate  under  her  husband's  will 
without  defeating  her  right  of  dower,  which  must 
be  allowed  to  her,  unless  it  would  be  inconsistent 
with  the  will;  and  that  such  allowance  is  not  in- 
consistent where  the  will  devises  a  life  estate  with 
a  remainder  over,  has  no  express  provision  pro- 
hibiting the  taking  of  dower,  and  contains  no 
statement  that  the  provision  made  is  intended  to 
be  in  lieu  of  that  made  by  law.^  In  Missouri, 
where  the  husband  devises  real  estate  to  his  wife, 
which  she  accepts,  it  must  be  taken  in  lieu  of 
dower  out  of  the  lands  of  which  he  died  seised, 
unless  by  his  will  he  otherwise  declared*  Where 
a  testator  willed  his  residuary  estate,  consisting 
of  both  real  and  personal  property,  to  his  execu- 
tors to  sell  it  and  divide  the  proceeds  equally  be- 
tween his  wife  and  children,  share  and  share  alike, 
the  widow  was  held  entitled  to  take  dower  in  ad- 
dition.^ 

1  Hatch's  Estate,  62  Vt.  300.  22  Am.  St.  Rep.  109. 

2  Konvalinka  ▼.  Schlegel,  104  N.  Y.  125,  58  Am. 
Rep.  494;  Kinsey  v.  Woodward,  3  Harr.  (Del.)  474;  Rich- 
ards V.  Richards,  90  Iowa,  606. 

3  Hunter  ▼.  Hunter.  95  Iowa,  728,  58  Am.  St.  Rep. 
455;  and  see  Dougherty  v.  Dougherty,  69  Iowa,  679; 
Parker  v.  Hayden.  84  Iowa,  495;  Sutherland  v.  Suther- 
land,  102  Iowa,  535,  63  Am.  St.  Rep.  477. 

4  Kaes  v.  Gross,  92  Mo.  647,  1  Am.  St.  Rep.  767. 

5  Konvalinka  v.  Schlegel,  104  N.  Y.  125,  58  Am.  Rep. 
494. 

§  64.    How  Barred. 

Several  of  the  circumstances  which  may  bar  or 
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defeat  dower,  as  alienage,  elopement,  divorce,  etc., 
have  been  noticed  in  preceding  sections.^  An- 
other cause  of  the  loss  of  dower  at  common  law, 
known  as  "detinue  of  charters,"  is  where  the 
widow  detains  the  title  deeds  or  evidences  of  the 
estate  from  the  heirs;*  in  which  case  the  heir  may 
raise  a  bar  to  the  recovery  pf  her  dower,  until 
she  restores  them.^  If  a  woman  joined  with  her 
husband  in  levying  a  fine  or  suffering  a  common 
recovery,  the  effect  was  to  bar  herself  of  dower* 
But  fines  and  recoveries  are  abolished  by  statute 
in  England;'  and  wives  may  now  convey  their 
estates  by  deed,  executed  jointly  with  their  hus- 
bands, and  acknowledged  in  the  mode  required 
by  statute.®  In  "New  York,  a  married  woman 
may  bar  her  right  to  dower  by  a  proper  ante- 
nuptial or  postnuptial  agreement,  by  accepting  a 
provision  made  for  her  in  a  will,  or  by  joining 
her  husband  in  the  conveyance  of  land  in  which 
hor  right  of  dower  is  inchoate.  She  has  absolute 
freedom  in  all  these  ways  to  bar  her  dower  at 
hor  own  will  and  pleasure.'' 

1  See  sees.  58-60,  ante. 

2  2  Blackstone's  Commentaries,  136;  Sisk  v.  Smith, 
1  Gilm.  509. 

3  1  Greenleafs  Cruise  on  E^eal  Property,  176,  177; 
Biirdon  v.  Burdon,  1  Salk.  252;  Bedingfield's  Case",  9  Rep. 
17b. 

4  1  Greenleaf's  Cruise  on  Real  Property,  177;  2  Black- 
stone's  Commentaries,  137;  Chase's  Case,  1  Bland  Ch. 
227,  17  Am.  Dec.  277. 

5  Stats.  3  &  4  Wm.  IV,  c.  74. 
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6  Williams  an  Real  Property,  •231.  Fines  and  recov- 
eries are  also  out  of  use  in  this  country:  See  Powell  v. 
Monson,  3  Mason,  347;  Chase's  Case,  1  Bland  Ch.  229, 
17  Am.  Dec.  277;  sees.  30,  32,  ante. 

7  Jones  v.  Fleming,  104  N.  Y.  418,  433. 

§  65.    Forfeiture  for  Crime. 

By  the  common  law,  if  a  man  was  attainted  of 
treason  or  felony,  his  widow  was  thereby  barred 
of  her  dower.*  But  this  principle  was  not  adopted 
into  the  law  of  this  country;  and  even  our  acts 
of  confiscation  save  the  right  of  dower  to  the  wife 
of  the  person  attainted.^ 

1  2  Blackstone's  Commentaries,  131;  1  Greenleaf  s 
Cruise  on  Real  Property,  173;  Sisk  v.  Smith,  1  Gilm.  509. 

2  See  Sewall  v.  Lee,  9  Mass.  363;  Palmer  v.  Horton, 
1  Johns,  Cas.  27;  Cozens  v.  Long,  3  N.  J.  L.  559. 

§  65a.    Antenuptial  Agreement. 

Antenuptial  contracts,  whereby  the  future  wife 
releases  her  claim  to  right  of  dower,  are  fully 
recognized  in  law,  and  when  fairly  made  and  exe- 
cuted without  fraud  or  imposition,  they  effectually 
bar  dower.*  But  such  a  contract  will  be  guarded 
w^ith  the  most  rigid  scrutiny,  and  where  the  cir- 
cumstances establish  that  the  woman  has  been  de- 
ceived, or  induced  by  fal^e  pretenses  to  enter  into 
the  contract,  it  will  be  held  null  and  void.^  A 
mere  verbal  antenuptial  agreement,  whereby  the 
intended  wife  releases  and  renounces  all  interest 
in  the  proposed  husband^s  estate  after  his  death, 
is  obnoxious  to  the  statute  of  frauds;^  and  the 
subsequent  marriage  of  the  parties  will  not  take 
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such  verbal  agreement  out  of  the  operation  of  the 
statute.'*  An  antenuptial  contract  that  the  land 
conveyed  thereby  to  the  wife  shall  be  "in  lieu 
and  full  satisfaction  of  her  whole  dower*'  pre- 
cludes her  from  claiming  dower  in  land  acquired 
by  her  husband  after  as  well  as  before  the  mar- 
riage.** A  postnuptial  settlement  in  favor  of  a 
wife,  upon  a  valuable  consideration,  though  void 
at  common  law,  is  good  in  equity,  and  the  relin- 
quishment of  the  wife's  right  of  dower  is  a  good 
consideration  for  such  a  settlement  as  against 
creditors  of  the  husiband,  to  the  extent  of  the 
value  of  the  dower.^ 

1  See  Farrow  v.  Farrow,  1  Del.  Ch.  457;  Garrard  ▼. 
Garrard,  7  Bush,  436;  Grogan  v.  Garrison,  27  Ohio  St. 
50;  Christy  v.  Marmon,  163  111.  225.    See  sec.  72,  post. 

2  Kline  v.  Kline,  57  Pa.  St.  120,  98  Am.  Dec.  206; 
Pierce  v.  Pierce,  71  N.  Y.  154.  27  Am.  Rep.  22;  Hinkle 
V.  Hinkle,  34  W.  Va.  142;  Shea's  Appeal.  121  Pa.  St. 
302.  As  to  sufficiency  of  consideration  for  the  contract, 
see  Forwood  v.  Forwood,  86  Ky.  114;  Freeland  v.  Free- 
land,  128  Mass.  509;  Barth  v.  Lines,  118  111.  374,  59  Am. 
Rep.  374. 

3  McAnnulty  v.  McAnnulty,  120  Bl.  26,  60  Am.  Rep. 
552;  and  see  Carter  v.  Worthington,  82  Ala.  334,  60 
Am.  Rep.  738;  Wentworth  v.  Wentworth,  69  Me.  247. 

4  McAnnulty  v.  McAnnulty,  120  111.  26,  60  Am.  Rep. 
552;  Henry  v.  Henry,  27  Ohio  St.  121;  Lloyd  v.  Fulton, 
91  CT.  S.  479. 

5  Bryan  v.  Bryan,  62  Ark.  79. 

6  De  Farges  v.  Ryland,  87  Va.  404,  24  Am.  St.  Rep. 
659;  Ficklin  v.  Rixey,  89  Va.  832,  37  Am.  St.  Rep.  891. 

§  65b.    Alimony  as  Bar  to  Dower. 

A  decree  of  divorce  in  favor  of  a  wife,  with  a 
provision    for  permanent  alimony,  bars    dower. ^ 
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But  where  a  decree  of  divorce  a  mensa  et  thoro 
directed  that  the  hushand  pay  a  sum  in  gross,  and 
"be  discharged  from  all  further  liability  for  the 
support  of  his  wife,  it  was  held  that,  after  his 
death,  the  wife  was  nevertheless  entitled  to  dower 
in  his  lands.^ 

1  Tatro  V.  Tatro,  18  Neb.' 395,  53  Am.  Rep.  821; 
Wood  V.  Wood,  59  Aik.  441,  43  Am.  St.  Rep.  42. 

2  Taylor  v.  Taylor,  93  N.  C.  418,  53  Am.  Rep.  460. 
Agreements  to  accept  alimony  in  lieu  of  dowor:  See  Shel- 
ton  V.  Shelton,  20  S.  C.  560;  Stilson  v.  Stilson,  46  Conn. 
15. 

§  85c.    Estoppel. 

Dower  may  -be  lost  by  conduct  of  the  vrife 
amounting  to  an  estoppel  in  pais,  as  where  she 
announces  publicly  to  the  bidders  at  a  sale  of  the 
real  estate,  under  a  decree  of  the  court,  that  she 
would  not  claim  dower  against  any  person  who 
should  hecome  the  purchaser.^  So,  if  she  stands 
silently  by,  acquiescing  in  the  announcement  that 
the  land  will  be  sold  with  a  clear,  free,  and  un- 
encumbered title,  and  the  land  brings  full  value, 
she  is  estopped  thereafter  from  claiming  dower 
therein.*  A  wife  who  has  joined  in  the  execution 
of  a  bond  for  a  deed  given  to  secure  her  hus- 
band^s  debt  is  estopped  from  claiming  dower  upon 
a  foreclosure  of  the  bond,  on  the  ground  that  she 
had  no  information  that  it  was  intended  as  a 
security  instead  of  an  actual  sale.*  So  if  she 
joins  with  her  husband  in  a  bond  to  convey  land, 
and  after  her  husband^s  death  receives  payment 

Boone  Real  Prop.— 15 
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and  invests  the  money  in  other  land,  she  is 
estopped  to  claim  dower  on  the  ground  that  she 
was  not  privily  examined.'*  And  where,  upon  a 
decree  of  divorce  in  favor  of  a  wife,  entered  by 
consent,  she  is  given  an  annuity  for  life,  secured 
hy  a  lien  on  real  estate,  the  annuity  so  decreed 
will  be  presumed  to  have  been  in  lieu  of  dower, 
and  if  she  receives  such  annuity  during  the  hus- 
band's life  and  after  his  death,  she  is  estopped 
from  claiming  dower  in  the  real  estate  securing 
her  annuity.**  But  conduct  of  a  wife,  in  order 
to  operate  as  an  estoppel  to  claim  dower,  must 
have  been  relied  upon  by  the  purchaser  of  the 
land.^  And  a  false  statement  by  the  husband,  at 
the  time  of  executing  a  deed,  that  he  was  a  "sin- 
gle man,"  of  which  statement  the  wife  has  never 
had  knowledge,  will  not  affect  her  dower  right  in 
the  property,  by  estoppel  or  otherwise.''^ 

1  Connolly  v.   Branstler.   3  Bush,  702,  96  Am.   Dec. 
278;  Hart  v.  Giles,  67  Mo.  175. 

2  Schweitzer  v.  Wagner,  94  Ky.  458;  and  see  Norton 
V.  Tufts,  19  Utah,  470. 

3  Steele  v.  Sioux  Valley  Bank,  79  Iowa,  339,  18  Am. 
St.  Rep,  370. 

4  Hodges  v.  Powell,  96  N.  C.  64,  60  Am.  Rep.  401. 

5  Adams  v.  Storey,  135  111.  448,  25  Am.  St.  Rep.  392. 
See  sec.  72,  post. 

6  Malloney  v.  Horan,  49  N.  Y.  111. 

7  McLanahan  v.  Griffin,  168  111.  31. 

§  65d.     Judicial  Sales. 

In  Pennsylvania,  a  judicial  sale  will  bar  th^ 
wife's  right  of  dower.*    But  the  opposite  doctrin^e 
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prevails  in  other  jurisdictions;*  and  it  is  held 
that  an  execution  sale  against  a  husband,  though 
followed  by  a  judicial  confirmation  and  a  convey- 
ance, does  not  extinguish  the  wife's  dower  right.* 
A  sale  of  land  under  a  judgment  for  delinquent 
taxes  does  not  bar  a  widow's  right  of  dower,  al- 
though such  right  is  only  inchoate  where  she 
was  not  made  a  party  to  the  tax  suit*  And  the 
purchaser  of  a  tax  title  in  such  case  is  bound  to 
pay  the  taxes  on  the  land,  until  the  widow's 
dower  interest  becomes  vested  by  the  death  of 
her  husFband.**  A  sale  of.  the  lands  of  a  bankrupt 
by  the  assignee  does  not  devest  the  dower  of  the 
bankrupt's  wife.^ 

1  Lazear  v.  Porter,  87  Pa.  St.  513,  515,  30  Am.  Rep. 
380. 

2  See  Roan  v.  Holmes,  32  Fla.  28f5;  Crosby  v.  Farmers' 
Bank,  107  Mo.  436. 

3  Butler  v.  Fitzgerald,  43  Neb.  192,  47  Am,  St.  Rep. 
741;  and  see  Miller  v.  Pence,  132  111.  149;  Dayton  v. 
Corser,  51  Minn.  406;  McMahon  v.  Russell,  17  Fla.  098; 
Wright  V.  Tichenor,  104  Ind.  185;  Gould  v.  Luckett,  47 
Miss.  96;  Tate  v.  Jay,  31  Ark.  576,  to  same  effect. 

4  Blevins  v.  Smith,  104  Mo.  583. 

5  Thompson  v.  McCorkle,  136  Ind.  484,  43  Am.  St. 
Rep.  334;  and  see  Miller  v.  Pence,  132  111.  149. 

6  Lazear  v.  Porter,  87  Pa.  St.  513;  affirmed,  109  U. 
S.  S4;  Dwiger  v.  Garlough,  31  Ohio  St.  158.  But  see 
Perkins  v.  McDonald.  78  Tenn.  732. 

§  65e.     Partition. 

The  seisin  of  a  husband  who  acquires  title  to 
land  as  a  tenant  in  common  with  others  is  sub- 
ject to  the  paramount  right  of  his  cotenants  to 
demand  partition.    Hence,  if  a  sale  for  partition 
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becomes  necessary,  the  wife's  inchoate  right  of 
dower  in  the  land  is  barred,  even  though  she  is 
not  a  party  to  the  proceedings  for  partition.^ 

1  Holley  V.  Glover,  36  8.  C.  404,  31  Am.  St.  Rep.  883; 
Williams  v.  Wescott,  77  Iowa,  332,  14  Am.  St.  Rep. 
287;  Lloyd  v.  Co^ove^,  25  N.  J.  L.  48;  Rowland  v. 
Prather,  53  Md.  232. 

§  65f.    Statute  of  Limitations. 

A  wife's  inchoate  right  of  dower  cannot  be 
barred  by  the  statute  of  limitations.  The  stat- 
ute does  not  commence  to  run  against  the  dower 
right  until  a  right  of  action  therefor  has  accrued 
to  the  claimant,  which  cannot  be  until  she  be- 
comes discovert.^  Although  there  may  be  no 
statutory  bar  to  the  widow's  claim  of  dower,  it 
may,  nevertheless,  be  barred  by  laches  or  lapse  of 
time.  A  court  of  equity,  acting  upon  its  own 
peculiar  principles,  upon  considerations  of  public 
policy  and  general  convenience,  may  refuse  to  in- 
tervene for  the  relief  of  a  dowress,  who  has  slept 
upon  her  rights.^ 

1  Miller  v.  Pence,  132  111.  149;  Simonton  v.  Houston, 
78  N.  C.  408;  Winters  v.  De  Turk,  133  Pa.  St.  359; 
Thompson  v.  McCorkle,  136  Pa.  St.  484.  43  Am.  St.  Rep. 
334. 

2  Barksdale  v.  Garrett,  64  Ala.  277,  38  Am.  Rep.  6; 
Harrison  v.  Heflin,  54  Ala.  552.    See  sec.  71,  post. 

§  66.    How  Barred  by  Deed. 

The  usual  mode  of  barring  dower  in  this  coun- 
try, by  the  voluntary  act  of  the  wife,  has  always 
been  by  her  joining  with  her  husband  in  a  deed 
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of  conveyance  of  the  land  properly  acknowl- 
edged.* And  in  all  cases,  when  the  wife  unites 
with  her  husband  in  a  conveyance  properly  exe- 
cuted by  her,  which  is  effectual  and  operative 
against  her  husband,  and  which  is  not  superseded 
or  set  aside  as  against  him  or  his  grantee,  her 
right  of  dower  is  forever  barred  and  extinguished 
for  all  purposes  and  as  to  all  persons*  This  mode 
of  barring  dower  is  said  to  be  a  substitute  for 
fine  and  recovery,  and  the  provisions  of  the  stat- 
ute must  be  substantially  pursued.*  In  order  to 
operate  as  a  bar,  the  wife  must  have  been  of  age 
when  she  executed  the  deed;'*  and,  in  most  of  the 
states,  if  the  deed  does  not  contain  apt  words 
showing  her  intention  to  relinquish  dower,  she 
will  not  be  barred.*^  Nor  can  the  right  be  re- 
leased by  parol;^  and  an  instrument  purporting 
to  release  dower  and  signed  by  the  widow,  but 
not  sealed  or  acknowledged,  will  not  bar  her 
claim.''  In  many  of  the  states  the  deed  must  be 
separately  acknowledged  by  the  wife,  apart  from 
her  husband,  after  a  private  examination  by  the 
officer  authorized  to  take  her  acknowledgment;^ 
and  the  provisions  of  the  statute  in  this  respect 
must  be  strictly  pursued,  or  the  act  of  relinquish- 
ment wiU  be  void.^  The  certificate  of  acknowl- 
edgment is,  however,  conclusive  as  to  the  facts 
therein  stated;*®  and  may  not  be  impeached,  ex- 
cept for  fraud,  collusion,  or  imposition.**  A  re- 
lease to  the  husband  by  the  wife  during  coverture 
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will  not  bar  her  dower.^*  Nor  is  a  quitclaim  or 
release  by  the  wife  to  a  stranger  to  the  title 
effectual  to  devest  her  of  an  inchoate  right  of 
dower;^^  and  a  contract  'before  coverture  not  to 
claim  dower  has  been  held  no  bar.**  An  inchoate 
right  of  dower  is  not  the  subject  of  a  conveyance 
in  any  of  the  usual  forms  by  which  real  property 
is  transferred,  and  the  law  will  not  effect,  indi- 
rectly or  by  way  of  estoppel,  what  cannot  be  ac- 
complished by  contract  and  the  ordinary  forms 
of  convevance.^*^ 

1  Powell  V.  Monson  etc.  Co.,  3  Mason,  347;  Fowler 
V.  Shearer,  7  Mass.  14;  Lufkin  v.  Curtis,  13  Mass.  223; 
Williams  v.  Robson,  6  Ohio  St.  514;  French  v.  Peters, 
33  Me.  396;  Elmendorf  v.  Lockwood,  57  N.  Y.  322. 

2  Elmendorf  v.  Lockwood,  57  N.  Y.  322;  Malloney  v. 
Horan,  49  N.  Y.  Ill,  10  Am.  Rep.  335;  White  v.  Graves, 
107  Mass.  325,  9  Am.  Rep.  38;  Richardson  v.  Wyman, 
62  Me.  280,  16  Am.  Rep.  459;  Morton  v.  Noble,  57  HI. 
176,  11  Am.  Rep.  7;  Ridgway  v.  Masting,  23  Ohio  St. 
294,  13  Am.  Rep.  251;  Den  v.  Johnson,  18  N.  J.  L.  87. 
Compare  Robinson  v.  Bates,  3  Met.  40;  Pinson  v.  Will- 
iams, 23  Miss.  64;  Wood  worth  v.  Paige,  5  Ohio  St.  70; 
Miller  v.  Farmers'  Bank,  49  S.  C.  427,  61  Am.  St.  Rep. 
821. 

3  O'Farrall  v.  Simplot,  4  Iowa,  381;  and  see  Powell 
V.  Monson  etc.  Co.,  3  Mason,  347. 

4  Cunningham  v.  Knight,  1  Barb.  399;  Hughes  v. 
Watson,  10  Ohio,  127;  Jones  v.  Todd,  2  J.  J.  Marsh.  359. 

5  Stevens  v.  Owen,  25  Me,  94;  Davis  v.  Bartholomew, 
3  Ind.  485:  Leavitt  v.  Lamprey,  13  Pick.  388,  23  Am. 
Dec.  685;  Thomas  v.  Gomel,  6  Leigh,  9.  In*New  Hamp- 
shire, a  wife  may  bar  her  dower  without  apt  words  of 
release:  Dustin  v.  Steele,  7  Fost.  431.  So  in  Arkansas: 
Dutton  v.  Stewart,  41  Ark.  101;  Johnson  v.  Parker,  51 
Ark.  419. 

6  Worthington  v.  Middleton,  6  Dana,  300;  Keeler  v. 
Tatnell,  23  N.  J.  L.  62. 
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7  Giles  V.  Moore,  4  Gray,  600:  and  see  Manning  v. 
Laboree,  33  Me.  343;  French  v.  Peters,  33  Me.  396. 

8  See  Shaller  v.  Brand,  6  Binn.  435;  Thompson  v. 
Morrow,  5  Serg.  &  R.  289,  9  Am.  Dec.  358;  EUlot  v.  Pier- 
sol,  1  McLean,  11;  Barnet  v.  Barnet,  15  Sorgr.  &  R.  72, 
16  Am.  Dec.  516;  Brown  v.  Farran,  3  Ohio,  15;  Dundas 
V.  Hitchcock,  12  How.  256.  In  some  of  the  states,  as 
Connecticut,  New  Hampshire,  Maine,  and  Massachu- 
setts, a  separate  acknowledgment  by  the  wife  is  not 
required:  See  1  Washburn  on  Real  Property,  *202; 
Durant  v.  Ritchie,  4  Mason,  45;  1  American  Jurist,  74. 
And  it  is  no  longer  requisite  in  New  York:  Laws  1880, 
c.  300. 

9  Clarke  v.  Redman,  1  Blackf.  379;  Jordon  y.  Corey, 
2  Blackf.  385;  Webster  v.  Hall,  2  Har.  &  McH.  19,  1 
Am.  Dec.  370;  Drury  v.  Foster,  2  Wall.  24;  Gebb  v.  Rose, 
40  Md.  387;  Grove  v.  Todd,  41  Md.  633,  20  Am.  Rep.  76. 

10  Miller  v.  Went  worth,  82  Pa.  St.  285;  and  see  Hall 
V.  Patterson,  51  Pa.  St.  289;  Kerr  v.  Russell,  69  lU.  606, 
18  Am.  Rep.  634. 

11  Hecter  v.  Glasgow,  79  Pa.  St.  79;  Borland  v.  Wal. 
rath,  33  Iowa,  130;  Hourtienne  v.  Schnoor,  33  Mich.  274; 
Ridgely  v.  Howard,  3  Har.  &  McH.  321. 

12  Grain  v.  Cavana,  36  Barb.  410;  Rowe  v.  Hamil- 
ton, 3  Me.  63;  Martin  v.  Martin,  22  Ala.  104. 

13  Marvin  v.  Smith,  46  N.  Y.  571;  Merchants'  Bank 
V.  Thomson,  55  N.  Y.  7;  Shaw  v.  Ross,  14  Me,  432;  Har- 
riman  v.  Gray,  49  Me.  537;  Robinson  v.  Bates,  3  Met.  40. 

14  Hastings  v.  Dickinson,  7  Mass.  153,  5  Am.  Dec. 
34;  Vance  v.  Vance,  21  Me.  364;  Curry  v.  Curry,  10 
Hun,  36iU;  Townsend  v.  Townsend,  2  Sand.  711.  Com- 
pare Foster  v,  Foster,  5  Hun,  557;  sec.  65a,  ante. 

15  Marvin  v.  Smith,  46  N.  Y.  571;  and  see  Jackson 
V.  Vanderheyden,  17  Johns.  167,  8  Am.  Dec.  378.  An 
inchoate  right  of  dower  may  be  cut  off  by  a  judgment 
in  a  partition  suit,  to  which  the  claimant  is  made  a 
party:  Jordon  v.  Van  Epps,  19  Hun,  526;  58  How.  Pr.^ 
338.    See  sec.  65e,  ante. 

§  66a.     Same — Continued. 

The  joinder  of  a  wife  with  her  husband  in  a 
deed  or  mortgage  of  his  lands  does  not  operate  by 
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way  of  passing  an  estate,  but  inures  simply  as  a 
release  of  her  future  contingent  right  of  dower 
in  aid  of  the  title  or  lien  so  created.  And  when 
the  husband's  deed  is  avoided,  or  ceases  to  oper- 
ate, as  when  it  is  set  aside  at  the  instance  of  cred- 
itors, or  is  defeated  by  a  sale  on  execution  under 
a  prior  judgment,  the  wife  is  restored  to  her 
original  situation,  and  may,  after  her  husband's 
death,  recover  dower  as  though  she  had  never 
joined  in  the  conveyance.*  The  wife  may  appoint 
her  husband  her  agent,  by  her  power  of  attorney, 
to  convey  her  inchoate  dower  interest  in  his  real 
estate.*  Where,  in  a  conveyance  by  the  husband, 
the  signature  and  seal  of  the  wife  are  affixed,  but 
her  name  is  not  otherwise  mentioned  in  the  deed, 
she  does  not  thereby  bar  her  dower  right.^  But 
it  is  held  that  a  mortgage  signed  and  acknowl- 
edged by  the  wife  of  the  mortgagor,  containing 
apt  words  waiving  her  right  of  dower,  is  binding 
upon  her,  although  her  name  does  not  appear  in 
the  granting  clause.*  Inchoate  right  of  dower 
may  be  released  by  the  wife  in  favor  of  the  owner 
of  the  fee,  but  it  cannot  be  invested  in  another 
separately  from  the  fee.*  And  a  quitclaim  deed 
to  the  heirs  by  a  widow  will  operate  as  a  release 
of  her  dower  right,  although  it  may  not  operate 
as  a  conveyance;^  and  it  has  been  held  that  a 
quitclaim  by  a  widow  of  her  interest,  without 
reservation,  will  convey  her  dower.'^  Alienation 
of  his  real  estate  by  the  husband  alone  will  con- 
fer no  title  on  the  alienee  as  against  the  wife  in 
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respect  to  her  dower.*  The  dower  right  having 
once  attached,  it  is  not  in  the  power  of  the  hus- 
band alone  to  defeat  it  by  any  conveyance, 
whether  voluntary  or  involuntary.® 

1  Hinchliffe  v.  Shea,  103  N.  Y.  153;  Malloney  v. 
Horan,  49  N.  Y.  Ill,  10  Am.  Rep.  335;  Littlefield  v. 
Crocker,  30  Me.  192. 

2  Wronkow  v.  Oakley,  153  N.  Y.  505,  28  Am.  St.  Pep. 
061;  Wilkinson  v.  Elliott,  43  Kan.  590,  19  Am.  St.  Rep. 
158;  Hunger  v.  Baldridge,  41  Kan.  236,  13  Am.  St.  Rep. 
273:  and  see  Hull  v.  Glover,  126  lU.  122. 

3  Catlin  v.  Ware,  9  Mass.  218,  6  Am.  Dec.  56. 

4  Davis  V.  Jenkins,  93  Ky.  353,  40  Am.  St.  Rep.  197. 

5  Best  V.  Jenks,  123  111.  453;  Hart  v.  Burch,  130  HI. 
426;  Reiff  y.  Horst,  55  Md.  42;  Wilkinson  v.  Brandon, 
92  Ala.  530. 

6  Dobberstein  v.  Murphy,  44  Minn.  526. 

7  Bray  v.  Conrad,  101  Mo.  331. 

8  Grady  v.  McCorkle,  57  Mo.  172,  17  Am.  Rep.  676; 
Reddick  v.  Meffert,  32  Fla.  409. 

9  Butler  v.  Fitzgerald,  43  Neb.  192,  47  Am.  St.  Rep. 
741, 

§  66b.     Priority  Over  Other  Encumbrances. 

Dower  right  is  an  existing  lien  or  encumbrance, 
inferior  to  all  liens  on  the  land  which  attached 
prior  to  the  marriage,  but  superior  to  all  those 
acquired  after  the  marriage,  without  the  wife's 
consent,  including  judgments.^  And  it  is  held 
that  this  right,  if  it  attached  before  a  tax  lien, 
is  paramount  thereto.* 

1  Ficklin  v.  Rixey,  89  Va.  882,  37  Am.  St.  Rep.  891; 
Butler  V.  Fitzgerald,  43  Neb.  192,  47  Am.  St.  Rep.  741; 
Tate  V.  Jay,  31  Ark.  576. 

2  Shell  V.  Duncan,  31  S.  C.  547;  and  see  Thompson 
V.  McCorkle,  136  Ind.  484,  43  Am.  St.  Rep.  334. 
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§  67.    Ajssignment  of. 

Although  after  the  death  of  the  husband  the 
\^adow'p  right  to  dower  is  no  longer  contingent, 
but  by  that  event  becomes  fixed  and  certain/  yet 
she  is  not  in  general  entitled  to  enter  upon  any 
specific  lands  until  her  dower  has  been  duly  as- 
signed to  her  by  competent  authority.*  She  is, 
however,  entitled  at  common  law  to  occupy  the 
principal  mansion  house  of  her  husband,  of  which 
she  is  dowable,^  and  to  be  supported  therein  out 
of  the  estate  for  the  space  of  forty  days  after  the 
husband's  death,  within  which  time  her  dower 
should  be  assigned.**  This  term  of  residence  is 
known  as  the  widow's  quarantine,  which  is  a  per- 
sonal right,*^  and  liable  to  forfeiture  by  a  second 
marriage.*  The  widow's  quarantine  is  recog- 
nized by  statute  in  the  several  states,  but  the 
duration  of  its  enjoyment  will  be  found  to 
vary.'^  Before  the  assignment  of  dower  to 
a  widow,  her  interest  is  a  mere  chose  in  ac- 
tion, and  cannot  be  taken  in  execution  by  her 
creditors.®  And  it  has  been  further  held  that 
creditors  cannot,  by  means  of  a  creditor's  bill, 
subject  a  widow's  unassigned  right  of  dower  to 
the  payment  of  her  debts.®  But  it  is  held  to  be 
otherwise  under  the  statutes  of  some  of  the 
states.^  ^ 

1  Elmendorf  v.  Lockwood,  57  N.  Y.  322. 

2  Jrtckson  V.  O'Donaghy,  7  Johns.  247;  Hoots  v.  Gra- 
ham, 23  111.  81;  Corey  v.  People  etc.,  45  Barb.  262;  Bol- 
ster V.  Cushman,  34  Me.  428;  Robinson  v.  Miller,  1  B. 
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Mon.  91;  Windham  v.  Portland,  4  Mass.  384;  Wallace 
V.  Hall,  19  Ala.  367;  Doe  y.  Nutt,  2  Car.  &  P.  430.  Com- 
pare Gorham  v.  Daniels,  23  Vt.  600;  Burke  v.  Barron, 
8  Clarke,  132.  Inchoate  right  of  dower  cannot  be  con- 
veyed or  assigned  either  absolutely  or  by  way  of  mort- 
gage: Marvin  v.  Smith,  46  N.  Y.  574, 

3  See  Voelckner  v.  Hudson,  1  Sand.  215. 

4  Coke  on  Littleton,  34b;  Seider  v.  Seider,  5  Whart. 
208;  McCulley  v.  Smith,  2  Bail,  103;  Bank  of  U.  S.  v. 
Dunseth,  10  Ohio,  18;  Shield  v.  Batts,  5  J.  J.  Marsh.  13; 
Menifee  v.  Menifee,  8  Ark.  9.  See  McKaig  v.  McKaig, 
50  N.  J.  Eq.  325. 

5  See  Stokes  v.  McAllister,  2  Mo.  163;  Wallis  v.  Doe, 
2  Smedes  &  M.  220. 

6  Coke  on  Littleton,  34b. 

7  See  Barnet  v.  Barnet,  15  Serg.  &;  R.  71;  Pharis  v. 
Leachman,  25  Ala.  662;  Singleton  v.  Singleton,  5  Dana, 
89;  Corey  v.  People  etc.,  45  Barb.  262.  In  Connecticut, 
an  assignment  of  dower  is  not  necessary  to  entitle  the 
widow  to  enter,  and  upon  the  death  of  her  husband  she 
becomes  immediately  tenant  In  common  with  his  heirs, 
and  remains  such  until  her  dower  is  set  out  in  sever- 
alty: Stedman  v.  Fortune,  5  Conn.  462.  See,  also.  Sin- 
gleton V.  Singleton,  5  Dana,  89;  Rambo  v.  Bell,  3  Kelly, 
207;  Den  v.  Dodd,  6  N.  J.  L.  367. 

8  Maxon  v.  Gray,  14  R.  I.  641;  McMahon  v.  Gray, 
150  Mass.  289,  15  Am.  St.  Rep.  202;  and  see  Rausch 
V.  Moore,  48  Iowa,  611,  30  Am.  Rep.  412. 

9  Harper  v.  Clayton,  84  Md.  346,  57  Am.  St.  Rep. 
407. 

10  See  McMahon  v.  Gray,  150  Mass.  289,  15  Am.  St. 
Rep.  202;  Boltz  v.  Stotz,  41  Ohio  St.  540;  Payne  v.  Beck- 
er, 87  N.  Y.  153;  Davison  v.  Whittlesey,  1  McAr.  163. 

§  68.    Who  may  Assign. 

Dower  must  be  assigned  by  the  heir  or  other 
tenant  of  the  freehold,  where  recourse  is  not  had 
to  legal  proceedings.^  An  assignment  by  an  in- 
fant heir  is  good,  subject  only  to  be  corrected  in 
Hs  favor  by  a  writ  of  admeasurement  of  dower,  if 
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by  mistake  it  be  excessive*  If  the  heir  be  under 
guardianship,  the  guardian  may  assign.®  If  a 
disseisor,  abater,  or  intruder  assigns  dower,  with- 
out fraud  or  covin,  it  is  good."*  It  has  been  gen- 
erally held  that  the  only  person  who  can  make 
an  application  for  an  assignment  of  dower  is  the 
widow  herself,** 

1  Coke  on  Littleton,  35a;  1  Greenleaf  s  Cruise  on  Real 
Property,  169;  Ellicott  v.  Hosier,  11  Barb.  574;  7  N. 
Y.  201;  Stoughton  v.  Leigh,  1  Taunt.  402;  Norwood  v. 
Marrow,  4  Dev.  &;  B.  442;  and  see  Moore  v.  Waller,  2 
Rand.  418;  Hurd  v.  Grant,  3  Wend.  340. 

2  Hoby  V.  Hoby,  1  Vern.  218;  Jones  v.  Brewer,  1  Pick. 
314;  Gove  v.  Perdue,  Cro.  Eliz.  309;  Eagles  v.  Eagles, 
2  Hayw.  181. 

3  Jones  v.  Brewer,  1  Pick.  314;  Curtis  v.  Hobart,  41 
Me.  230. 

4  Coke  on  Littleton,  35a;  1  Greenleaf  s  Cruise  on  Real 
Property,  169;  Parker  v.  Murphy,  12  Mass.  485;  Bon- 
ner V.  Peterson,  44  111.  253.  Where  the  widow  is  obliged 
to  resort  to  legal  proceedings  to  obtain  an  assignment, 
it  is  made  by  the  sheriff:  1  Greenleaf s  Cruise  on  Real 
Property,  169;  Fenny  v.  Durrant,  1  Barn.  &  Aid.  40. 

5  Miller  v.  Pence,  132  Bl.  151;  Hart  y.  Burch,  130  111. 
426;  Parton  v.  Allison,  109  N.  C.  674.  See  Pope  v.  Mead, 
99  N.  Y.  201. 

§  69.    How  Assigned. 

Dower  may  be  assigned  'by  parol,  if  accepted 
by  the  widow,  as  well  as  by  an  instrument  in  writ- 
ing;^ for  her  estate  is  not  created,  but  only  as- 
certained, by  assignment.^  And  where  the  widow 
and  the  heir  made  a  parol  agreement  as  to  the 
division  between  them  of  the  rents  and  profits  of 
a  mine,  such  agreement  was  deemed  an  assign- 
ment of  dower,  and  valid  under   the   statute  of 
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frauds.*  Dower  must,  as  a  general  rule,  be  as- 
signed by  metes  and  bounds;^  but  if  this  be  im- 
practicable, it  may  be  assigned  out  of  the  rents 
and  profits,  or  the  parties  may  occupy  the  whole 
alternately.*^  Thus,  if  dower  in  mines  cannot  be 
assigned  by  metes  and  bounds,  the  parties  may 
have  an  alternate  occupancy  of  the  whole,  or  the 
widow  may  take  a  third  of  the  rents  and  profits.* 
So  in  the  case  of  a  mill,  which  is  not  divisible, 
the  widow  may  be  endowed  in  a  special  manner, 
as  by  having  every  third  toll-dish,  or  the  entire 
mill  every  third  year  or  month,  or  by  taking  a 
share  of  the  profits  in  some  other  form.'^  And  in 
the  case  of  incorporeal  hereditaments,  dower  must 
be  assigned  in  a  special  manner,  having  respect 
to  the  nature  of  the  subject  and  the  mode  of  en- 
jo^nnent.^  The  right  to  an  assignment  by  metes 
and  bounds  may  be  waived  by  the  widow,^  and  in 
such  case  an  assignment  to  hold  her  dower  in 
common,  and  not  in  severalty,  will  bind  her.^^ 
An  assignment  against  common  right  is  where 
the  widow  accepts  an  assignment  of  one  parcel  in 
satisfaction  of  her  claim  upon  each  separate  por- 
tion of  the  husband^s  lands;*-"^  and  it  is  a  prin- 
ciple in  such  cases  that  she  takes  subject  to  all 
encumbrances  by  the  husband.*^  She  has  ac- 
cepted what  could  not  have  been  lawfully  as- 
signed to  her  against  her  will;**  and  if  the  estate 
turns  out  to  be  more  valuable  than  a  third,  she 
may  still  hold  it;  but  if  it  proves  less  valuable, 
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she  must  bear  the  loss."*^*  But  the  assignment  of 
dower  must  be  for  the  widow's  life;**^  and  it  must 
be  absolute,  and  not  accompanied  by  any  condi- 
tion.^^ If  an  assignment  of  dower  not  against 
common  right  proves  to  be  inoperative,  as  wh-ere 
the  widow  has  been  lawfully  evicted  from  the 
land  assigned  to  her,  she  is  entitled  to  be  en- 
dowed anew*'^  out  of  the  balance  of  the  estate.^** 

1  Jones  v.  Brewer,  1  Pick.  314;  Johnson  v.  Neil,  4 
Ala.  lOG;  Meserve  v.  Meserve,  19  N.  H.  240;  Curtis  v. 
Hobart,  41  Me.  230;  Pearce  v.  Pearce,  184  111.  289;  Len- 
fers  T.  Henke,  73  111.  405,  24  Am.  Rep.  263;  Rowe  v. 
Power,  5  Bos.  &  P.  1;  and  see  Gibbs  v.  Esty,  22  Hun, 
266. 

2  Coke  on  Littleton,  35a;  Williams  v.  Benuett,  4  Ired. 
122;  Shattuck  v.  GreRs,  23  Pick.  189;  Conant  v.  Little, 
1  Pick.  191.  The  widow  cannot  transfer  her  dower  un- 
til after  assignment:  Lamar  v.  Scott,  4  Ricli.  516;  New- 
man V.  Willetts,  48  111.  534.  The  settled  law  in  New 
York  is,  that  the  dower  interest  which  a  widow  has  in 
lands  of  which  her  deceased  husband  had  been  seised 
is,  although  unmeasuied,  assignable  as  a  right  in  action, 
and  is  liable  in  equity  for  her  debts:  Payne  v.  Becker, 
87  N.  Y.  153;  reversing  22  Hun,  28.  And  see  Potter  v. 
Everitt,  7  Ired.  Eq.  Cas.  152. 

3  Lenfers  v.  Henke,  73  HI.  405,  24  Am.  Rep.  263. 

4  Stevens  v.  Stevens,  3  Dana,  373;  Pierce  v.  Will- 
iams, 3  N.  J.  L.  709;  Barney  v.  Frownar,  9  Ala.  001; 
Sanders  v.  McMillian.  98  Ala.  144,  39  Am.  St.  Rep.  19; 
Booth  V.  Lambert,  Style,  276;  Smith  v.  Smith,  6  Lans. 
313. 

5  Heth  V.  Cocke,  1  Rand.  344;  White  v.  Story,  2  Hill, 
543;  Lenfers  v.  Henke,  73  111.  405,  24  Am.  Rep.  263; 
Chase's  Case,  1  Bland  Ch.  207,  17  Am.  Dec.  277. 

6  Coates  v.  Cheever,  1  Cow.  4G0. 

7  1  Greenleaf  s  Cruise  on  Real  Property,  169;  White 
V.  Story,  2  Hill,  543. 

8  White  V.  Story,  2  Hill,  543;  Chase's  Case,  1  Bland 
Ch.  207,  17  Am.  Doc.  277;  Hyzer  v.  Stoker,  3  B.  Mon. 
117.    In  New  York,  rooms  in  a  building  can  be  assi.irn»Ml 
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for  dower,  with  the  widow's  consent,  but  it  seems  not 
agrainst  her  consent:  Parks  v.  Hardey,  4  Bradf.  15;  Stew- 
art V.  Smith,  39  Barb.  1G7.  . 

9  1  Greenleaf's  Cruise  on  Real  Property,  169;  Cootes 
V.  Lambert,  9  Vin.  Abr.  256. 

10  Rowe  V.  Power,  2  Bos.  &  P.  N.  R.  1. 

11  Jones  V.  Brewer,  1  Pick.  314;  Sanders  v.  McMillan, 
98  Ala.  144,  39  Am.  St.  Rep.  19. 

12  Mautz  V.  Buchanan,  1  Md.  Ch.  202;  French  v. 
Pratt,  27  Me.  381. 

13  Jones  v.  Brewer,  1  Pick.  314. 

14  Jones  v.  Brewer,  1  Pick.  314;  Holloman  v.  Hollo- 
man,  5  Smedes  &  M.  559;  Scott  v.  Hancock,  13  Mass. 
162. 

15  Coke  on  Littleton,  34b;  Ellicott  v.  Mosier,  11  Barb. 
574. 

16  Wentworth  v.  Wentworth,  Cro.  Eliz.  4ol;  Bullock 
V.  Finch,  1  Rolle  Abr.  682. 

17  Scott  V.  Hancock,  13  Mass.  162. 

18  Scott  V.  Hancock,  13  Mass.  162;  see  Pierson  v. 
Williams,  23  Miss.  64;  Willet  v.  Beatty,  12  B.  Mon.  172. 

§  70.    How  Recovered. 

If  the  heir  or  other  tenant  of  the  freehold  re- 
fuses to  assign  dower  to  the  widow,  she  may  bring 
her  action  at  law  by  writ  of  dower,  unde  nihil 
habet;^  if  dower  has  been  assigned  in  part,  her 
remedy  is  by  "writ  of  right  of  dower,^^  which  lies 
also  where  no  dower  has  been  assigned.^  The  lat- 
ter remedy  is  scarcely  known  in  this  country;* 
and  the  former  is  a  preferable  remedy,  for  the 
reason  that  under  it  the  widow  is  entitled  to  re- 
cover damages  for  the  nonassignment  of  her 
dower.'*  It  can  be  brought,  however,  only 
against  the  owner  or  tenant  of  the  freehold;*'*  and 
a  demand  for  dower  is  in  general  necessary  be- 
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fore  commencing  the  action.®  But  such  demand 
need  not  be  in  writing,''  and  it  may  be  made  by 
attorney;®  and  the  power  of  such  attorney  need 
not  be  in  writing.®  The  demand  should  describe 
with  reasonable  certainty  the  land  in  which  the 
dower  is  claimed;^^  though  it  will  be  deemed  suf- 
ficient if  it  give  notice  to  the  tenant  to  what  land 
the  demand  refers.^^  In  some  of  the  states  the 
common-law  action  of  dower  is  abolished,  and  a 
statutory  action  substituted  in  its  place.*^  Un- 
der the  New  York  statute,  a  widow's  action  for 
dower  must  be  brought  against  the  actual  occu- 
pant of  the  land  of  which  she  is  dowable;*^  or  if 
the  land  be  "not  occupied,  against  some  person 
exercising  acts  of  ownership  thereupon,  or 
claiming  title  to  or  an  interest  therein  at  the 
time  of  the  commencement  of  the  action.*"*  In 
many  of  the  states,  the  common-law  remedy  for 
the  recovery  of  dower  has  to  a  great  extent  been 
superseded  by  a  summary  process,  issuing  from 
courts  having  jurisdiction  of  ithe  estates  of  de- 
ceased persons.**^  But,  generally  speaking,  these 
summary  proceedings  can  only  be  resorted  to 
where  the  husband  died  seised  of  the  lands  from 
which  dower  is  claimed,  and  the  widow^s  right 
is  not  disputed  by  the  heirs  or  devisees;*®  the 
right  to  dower,  if  denied,  remains  open  for  inves- 
tigation in  the  ordinary  course  of  justice,  and  the 
widow  may  be  driven  to  her  action  at  law.*''  In 
many   cases,  courts    of   equity    have   concurrent 
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jurisdiction  with  courts  of  law  over  actions  for 
the  recovery  of  dower;*®  and  in  some  cases  the 
former  courts  have  exclusive  jurisdiction.*^ 
Where  the  legal  title  to  dower  is  in  controversy, 
the  remedy  is  at  law;^  hut  if  the  widow's  title 
is  admitted,  and  impediments  are  thrown  in  the 
way  of  her  proceeding  at  law,  a  court  of  equity 
can  assume  jurisdiction,  and  give  her  relief  for 
her  dower.**  Generally,  the  widow  is  dowahle 
in  the  equity  of  redemption  of  an  estate  mort- 
gaged by  her  husband  before  coverture,^  and  in 
such  case  her  proper  remedy  is  in  a  court  of 
equity;*^  and  the  rule  is  the  same  when  the 
mortgage  is  executed  by  the  husband  and  wife 
during  coverture.** 

1  1  Greenlears  Cruise  on  Real  Property,  172;  Coke 
on  Littleton,  32b;  Waters  v.  Gooch,  6  J.  J.  Marsh.  586, 
22  Am.  Dec.  108. 

2  1  Greenleaf's  Cruise  on  Real  Property,  172;  and 
see  Kidder  v.  Blaisdell,  45  Me.  461. 

3  See  4  Kent's  Commentaries,  63.        , 

4  4  Kent's  Commentaries,  63;  and  see  Watson  v. 
Watson,  10  Com.  B.  3;  Hitchcock  v.  Harrington,  6  Johns. 
290,  5  Am.  Dec.  229;  Layton  v.  Butler,  4  Harr.  (Del.) 
507.  The  widow's  remedy  for  the  assignment  of  dower 
is  not  within  the  operation  of  the  statute  of  limitations: 
Barnard  v.  Edwards,  4  N.  H.  109;  Mitchell  v.  Farrish, 
69  Md.  235;  Burt  v.  Sheep  Co.,  10  Mont.  571;  Ridge  way 
V.  McAlpine,  31  Ala.  458.  Yet  a  delay  of  twenty  years 
will  defeat  her  claim  in  equity:  Barksdale  v.  Garrett,  64 
Ala,  277,  38  Am.  Rep.  6.    See  sec.  66f,  ante. 

5  Hurd  v.  Grant,  3  Wend.  340;  Miller  v.  Beverly,  1 
Hen.  &  M.  368;  Beddingford's  Case,  9  Coke,  17. 

6  See  Coke  on  Littleton,  33a;  Robie  v.  Flanders,  33 
N.  H.  524;  Learitt  v.  Lamprey,  13  Pick.  382,  23  Am. 
Dec.  685;  Layton  v.  Butler,  4  Harr.  (Del.)  507;  Ford  v. 
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Erskine,  45  Me.  484;  Burbank  v.  Day,  12  Met.  557; 
Watson  V.  Watson,  10  Com.  B.  3. 

7  Page  V.  Page,  6    Cush.  196;    Baker    v.  Baker,    4 
Me.  67. 

8  Luce  V.  Stubbs,  35  Me.  92;  Stevens  v.  Reed,  37  N. 
H.  49;  and  see  Watson  v.  Watson,  10  Com.  B.  3. 

9  Luce  V.  Stubbs,  35  Me.  92. 

10  Baker  v.  Baker,  1  Me.  67;  Davis  v.  Walker,  42  N. 
H.  482. 

11  Bear  v.  Snyder,  11  Wend.  592;  At  wood  v.  Atwood, 
22  Pick.  283.  Compare  Ford  v.  Erskine,  45  Me.  484; 
Sloan  V.  Whitman,  5  Cush.  532. 

12  See  2  N.  Y.  Rev.  Stats.,  p.  303;  Yates  v.  Paddock, 
10  Wend.  529;  N.  Y.  Code  Civ.  Proc,  sees.  1596-1G25; 
Clemons  v.  Heelan,  52  Neb.  287. 

13  Code  Civ.  Proc,  sec.  1597;  and  see  Shervirood  v. 
Vandenburg,2  Hill,  303;  Kyle  v.  Kyle.  3  Hun,  458. 

14  Code  Civ.  Proc,  sees.  1597,  1598.  Compare  Ellicott 
V.  Mosier,  11  Barb.  574;  7  N.  Y.  201;  and  see  Hopper  v. 
Hopper,  2  N.  J.  715. 

15  See  Townsend  v.  Townsend,  2  Sand.  711;  Sheafe 
V.  O'Neil,  9  Mass.  10;  Caruthers  v.  Wilson,  1  Smedes  & 
M.  527;  Scott  v.  Scott,  1  Bay,  507;  Tilson  v.  Thompson, 

10  Pick.  359;  Rittenhouse  v.  Loering,  6  Watts  &  S.  ICO; 
Danforth  v.  Smith,  23  Vt.  247;  Stevens  v.  Stevens,  3 
Dana,  371.  In  Alabama,  the  statutory  method  of  as- 
signing dower  is  held  to  be  merely  cumulative:  Johnson 
V.  Neil,  4  Ala.  166;  and  see  Evans  v.  Evans,  9  Pa.  St. 
190. 

16  Stiver  v.  Cawthorn,  4  Dev.  &  B.  501;  French  v. 
Crosby,  23  Me.  276;  Sheafe  v.  O'Neil,  9  Mass.  10.  See 
N.  Y.  Code  Civ.  Proc.  sees.  1608,  1609. 

17  Matter  of  Watkins,  9  Johns.  246;  Jackson  v.  Ran- 
dall, 5  Cow.  168;  and  see  Parker  v.  Hardy,  4  Bradf.  15; 
Williams  v.  Morgan,  1  Litt.  167. 

18  Herbert  v.  Wren,  7  Cranch,  376;  Stevens  v.  Smith, 
4  J.  J.  :Marsh.  64,  20  Am.  Dec.  205;  Scott  v.  Crawford, 

11  Gill  &  J.  379;  Brown  v.  Brown,  4  Robt.  688;  31  How. 
Pr.  481;  Potier  v.  Barclay,  15  Ala.  439. 

19  See  Gibson  v.  Crehore,  5  Pick.  146;  Taylor  v.  Mc- 
Crackin,  2  Blackf.  260;  Swaine  v.  Perine,  5  Johns.  Ch. 
482,  9  Am.  Dec  318;  Kiddall  v.  Trimble,  1  Md.  Ch.  143. 
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20  Wells  V.  Beall,  2  Gill  &  J.  468;  Badgley  v.  Bruce, 
4  Paige,  98;  Hartshorne  v.  Hartshorne,  2  N.  J.  Eq.  349. 

21  Swaine  v.  Ferine,  5  Johns.  Ch.  482,  0  Am.  Dec. 
318. 

22  But  compare  Burson  v.  Dow,  65  III.  146. 

23  Van  Dyne  v.  Thayre,  19  Wend.  162;  Smith  v.  Gard- 
ner, 42  Barb.  356. 

24  Wheeler  v.  Morris,  2  Bosw.  524;  Woods  v.  Wal- 
lace, 30  N.  H.  384;  Denton  v.  Nanny,  8  Barb.  618;  Wil- 
let  V.  Beatty,  12  B.  Mon.  172;  Keith  v.  Trapier,  1  Bail. 
Eq.  63;  Bank  of  Commerce  v.  Owens,  31  Md,  320,  1  Am. 
Rep.  60;  compare  Newhall  v.  Lynn  etc.  Sav.  Bank,  101 
Mass.  428,  3  Am.  Rep.  387. 

§  71.    Damages,  etc. 

Damages  were  not  recoverable  in  an  action  of 
dower  at  common  law.*  But  by  the  statute  of 
Merton  (20  Henry  III,  c.  1),  in  an  action  against 
the  heir,  the  widow  shall  have  her  damages  from 
the  day  of  her  husband^s  death,  when  he  dies 
seised;*  though,  as  against  an  alienee,  only  from 
the  time  that  dower  is  demanded.*  The  rule  of 
damages  is  one-third  of  the  value  of  the  annual 
rents  and  profits  of  the  estate  out  of  which  dower 
is  claimed.*  But  the  length  of  time  for  which 
this  allowance  shall  be  made  will  be  found  to 
vary  in  different  states.*^  The  time  for  commenc- 
ing a  suit  for  dower  is  usually  limited  by  statute 
to  twenty  years  from  the  husband's  death,^  or 
from  demand, '^  or  the  removal  of  certain  disabili- 
ties.® Judgment  in  an  action  for  dower  is  for 
the  recovery  of  possession,^  with  damages  and 
costs,  w^hen  recoverable.-^^ 

1    Embree  v.  Ellis,  2  Johns.  119,  124;  and  see  Bank 
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of  U.  S.  V.  Dunseth,  10  Ohio,  18;  Heyward  v.  Cuthbert, 
1  McCord,  386. 

2  Hitchcock  v.  Harrington,  6  Johns.  290,  5  Am.  Dec. 
229;  Layton  v.  Butler,  4  Harr.  (Del.)  507;  Seaton  v. 
Jamison,  7  Watts,  533;  Fisher  v.  Morgan,  Coxe,  125; 
Verlander  v.  Harvey,  36  W.  Va.  74;  see  Watson  v.  Wat- 
son, 10  Com.  B.  3. 

3  Jackson  v.  O'Donaghy,  7  Johns.  247;  and  see  Rea 
V.  Rea,  53  Mich.  40;  63  Mich.  257;  Waters  v.  Gooch,  6 
J.  J.  Marsh.  586,  22  Am.  Dec.  108;  McClanahan  v.  Por- 
ter, 10  Mo.  746;  Leavitt  v.  Lamprey,  13  Pick.  382.  23 
Am.  Dec.  685;  Chase's  Case,  1  Bland,  206,  17  Am.  Dec. 
277. 

4  4  Kent's  Commentaries,  65;  1  Washburn  on  Real 
Property,  232;  Layton  v.  Butler.  4  Harr.  (Del.)  507;  and 
see  N.  Y.  Code  Civ.  Proc.,  sec.  1600;  Perry  v.  Goodwin, 
6  Mass.  499;  Waters  v.  Gooch,  6  J.  J.  Marsh.  586,  22 
Am.  Dec.  108. 

5  See  N.  Y.  Code  Civ.  Proc,  sec.  1600;  Bell  v.  New 
York,  10  Paige,  70;  Seaton  v.  Jamison,  7  Watts,  533; 
Beavers  v.  Smith,  11  Ala.  20;  Campbell  v.  Murphy,  2 
Jones  Eq.  357;  Francis  v.  Garrard,  18  Ala.  794. 

6  Stats.  3  &  4  Wm.  IV,  c.  27;  N.  Y.  Code  Civ.  Proc, 
sec  1596.  See  Caston  v.  Caston,  2  Rich.  Eq.  1;  Durham 
V.  Jugier,  20  Me.  242;  Tuttle  v.  Wilson,  10  Ohio,  24. 

7  Robie  v.  Flanders,  33  N.  H.  524. 

8  N.  Y.  Code  Civ.  Proc,  sec.  1596.  Compare  Barnard 
V.  Edwards,  4  N.  H.  107,  17  Am.  Dec.  408;  Berrien  v. 
Conover,  16  N.  J.  L.  107;  Crocker  v.  Fox,  1  Root,  227; 
Evans  v.  Evans,  29  Pa.  St.  277;  Guthrie  v.  Owen,  10 
Yerg.  339;  Sandford  v.  McLean,  3  Paige,  117,  23  Am. 
Dec.  773. 

9  Coke  on  Littleton,  32b;  Taylor  v.  Brodrick,  1  Dana, 
345;  Shirtz  v.  Shirtz,  5  Watts,  255.  See  N.  Y.  Code  Civ. 
Proc,  sec.  1613;  Waters  v.  Gooch,  6  J.  J.  Marsh.  586, 
22  Am.  Dec.  108. 

10  Rowe  V.  Johnson,  19  Me.  146;  Layton  v.  Butler,  4 
Harr.  (Del.)  507;  Sharp  v.  Pettit,  4  Dall.  212;  N.  Y.  Code 
Civ.  Proc,  sec.  1600.  There  can  be  no  judgment  for 
damages  unless  there  be  a  judgment  for  the  widow's 
seisin  of  dower:  Turney  v.  Smith,  14  111.  242;  Atkins  v. 
Yeomans,  6  Met.  438.  A  judgment  in  dower  for  an  un- 
ascertained sum  of  money  is  held  to  be  void:    May  v. 
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May,  7  Fla.  207.  Repairs  made  by  the  tenant  of  prem- 
ises in  which  dower  is  claimed,  for  the  purpose  of  keep- 
ing the  house  in  a  tenantable  condition,  are  not  improve- 
ments, properly  so  called,  upon  the  premises,  to  the  ex- 
penses of  which  the  demandant,  before  the  assignment 
of  her  dower,  is  under  any  obligation  to  contribute: 
Walsh  V.  Wilson.  131  Mass.  535.  See  further,  as  to  al- 
lowance for  improvements:  Pepper  v.  Thomas,  85  Ky. 
539;  Sanders  v.  McMillian,  98  Ala.  144,  39  Am.  St.  Rep. 
19;  Verlander  v.  Harvey,  36  W.  Va.  374;  Butler  v.  Fitz- 
gerald, 43  Neb.  192,47  Am.  St.  Rep.  741.  Recovery  of 
dower  at  law  does  not  preclude  a  recovery  in  equity  of 
the  rents  and  profits  in  a  subsequent  suit:  Sellmau  v. 
Bowen,  8  GiU  A  J.  50,  29  Am.  Dec.  524.      . 

§  71a.     Present  Value  of  Bower. 

The  rule  for  computing  the  present  value  of  a 
wife's  inchoate  or  contingent  right  of  dower  is 
to  ascertain  her  expectation  of  life,  and  that  of 
the  joint  lives  of  husband  and  wife,  and  from  the 
present  value  of  an  annuity,  payable  during  the 
wife's  life,  deduct  the  present  value  of  an  an- 
nuity payable  during  their  joint  lives.^  The 
value  must  be  ascertained  by  the  "American  table 
of  mortality,'^  and  judicial  notice  will  be  taken  of 
it.2 

1  Jackson  v.  Edwards,  7  Paige,  386;  Strayer  v.  Long, 
86  Va.  557. 

2  Gordon  v.  Tweedy,  74  Ala.  232,  49  Am.  Eep.  813. 

§  71b.    Burden  of  Proof. 

To  entitle  a  widow  to  recover  dower  the  burden 
of  proof  is  on  her  to  show  that  her  deceased  hus- 
•band,  during  coverture,  was  seised  of  a  legal  or 
equitable  estate  in  the  land.* 

1    Cobb  V.  Oldfield,  151  111.  540,  42  Am.  St.  Rep.  2G3. 
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§  74.    When  a  Bar  of  Dower. 

A  jointure  having  all  the  requisites  enumer- 
ated in  the  preceding  section*  is,  as  a  general 
rule,  ahsolutely  hinding  upon  the  wife,  and  com- 
pletely bars  her  claim  to  dower;®  and  this  is  so, 
although  she  was  an  infant  at  the  time  of  the 
settlement.^  There  are  also  other  provisions 
made  by  the  husband  for  the  wife,  which  are  to 
be  deemed  good  jointures  within  the  statute,  if 
accepted  by  the  wife  after  her  husband^s  death."* 
Thus,  a  settlement  made  by  the  husband  after 
marriage,  and  during  coverture,  may  be  rejected 
by  the  widow  after  his  death,  in  which  case  she 
may  claim  dower,^  but  if  she  accepts  of  such  join- 
ture, she  is  thereby  bound,  and  her  claim  to 
dower  is  barred.®  She  is  not,  however,  bound  by 
her  assent  to  a  settlement,  whether  made  before 
or  after  marriage,  which  lacks  the  legal  requisites 
of  a  jointure;''  and  in  such  case  she  may  claim 
both  the  estate  settled  and  her  dower  in  the  resi- 
due of  her  husband^s  lands.®  The  value  of  the 
estate  limited  must  be  a  reasonable  and  compe- 
tent livelihood  for  the  wife,®  having  reference 
to  the  circumstances  and  situation  in  life  of  the 
parties,  the  value  of  the  husband's  estate,  and  the 
extent  of  the  portion  received  with  the  wife  on 
her  marriage.*^  It  is  not  necessary  that  the  es- 
tate limited  should  proceed  directly  from  the  hus- 
band;** if  it  comes  from  the  father  of  the  hus- 
band, or  through  the  medium  of  trustees,  it  is 
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good.^^  But  it  must  consist  wholly  of  land,  and 
a  legal  jointure  cannot  be  composed  partly  of  a 
freehold  and  partly  ot  an  annuity,  not  secured 
upon  land.** 

1  Sec.  73,  EDte. 

2  Vernon's  Case,  4  Rep.  1;  Ambler  ▼.  Norton,  4  Hon.i 
&  M.  23. 

3  Drury  t.  Drury,  5  Brown  P.  C.  370;  McCartee  v. 
Teller,  2  Paige,  511;  8  Wend.  297;  and  see  Shaw  v.  Boyd, 
5  Serg.  &  R.  309,  9  Am.  Dec.  368.  Under  the  New  York 
statute,  the  assent  of  the  wife  to  the  jointure  must  be 
evidenced,  if  she  be  of  full  age,  by  her  becoming  a  party 
to  the  conveyance  by  which  it  shall  be  settled;  if  she 
be  an  infant,  by  her  joining  with  her  father  or  guardian 
in  such  conveyance:  1  Rev.  Stats.,  sec.  10,  p.  741;  Mc- 
Cartee V.  Teller,  2  Paige,  559.  So  in  Wisconsin:  Rev. 
Stats.,  p.  334. 

4  1  Greenleaf*s  Cruise  on  Real  Property,  192. 

5  Coke  on  Littleton,  36b;  Frank  v.  Frank,  3  Mylne  & 
C.  171. 

6  Frank  v.  Frank,  3  Mylne  &  C.  171;  Vance  v.  Vance, 
22  Me.  364;  Hastings  v.  Dickinson,  7  Mass.  153,  5  Am. 
Dec.  34. 

7  McCartee  v.  Teller,  8  Wend.  275,  278.  A  jointure 
settled  on  a  wife  by  articles  to  which  she  was  no  party 
will  not  deprive  her  of  dower:  Daly  v.  Lynch,  3  Brown 
P.  C.  497. 

8  McCartee  v.  Teller,  8  Wend.  275. 

9  Coke  on  Littleton,  36b. 

10  McCartee  v.  Teller,  2  Paipe,  511. 

11  1  Greenleaf's  Cruise  on  Real  Property,  195. 

12  1  Greenleaf's  Cruise  on  Real  Property,  195;  Ash- 
ton's  Case,  Dyer,  228. 

13  Vance  v.  Vance,  22  Me.  364.  In  Connecticut,  a 
jointure  may  consist  of  personal  as  well  as  real  property: 
1  Swift's  Digest,  80;  and  see  Andrews  v.  Andrews,  8 
Conn.  79.  So  in  Virginia:  Craig  v.  Walthall,  14  Gratt. 
518. 

Boone  Real  Prop.— 17 
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§  75.    How  Lost. 

In  England,  a  jointure  is  not  lost  by  the  elope- 
ment of  the  wife  and  her  living  in  adultery.^ 
And  although  the  husband  had  committed  treas- 
on or  felony,  yet  the  widow  was  entitled  to  her 
jointure.^  A  jointure  is  not  liable  to  be  de- 
feated by  the  alienation  of  the  husband  alone, 
but  it  may  be  barred  if  the  wife  joins  her  hus- 
band in  the  conveyance.^  If  she  and  her  hus- 
band join  in  conveying  away  lands  settled  on  her 
as  her  jointure  before  marriage,  she  thereby  loses 
not  only  the  jointure,  but  her  claim  to  dower  is 
also  barred;'*  but  if  the  settlement  was  made  after 
marriage,  she  is  in  such  case  remitted  to  her 
right  to  claim  dower  in  the  residue  of  her  hus- 
band^s  lands.*^  In  case  of  a  devise  to  a  wife, 
made  expressly  as  a  substitute  for  her  jointure, 
she  cannot  have  both,  but  must  make  her  elec- 
tion.® 

1  1  Greenleaf's  Cruise  on  Real  Property,  209;  and  see 
Sidney  v.  Sidney,  3  P.  Wms.  2G9;  Seagrave  v.  Seagrave, 
13  Ves.  443;  Buchanan  v.  Buchanan,  1  Ball  &  B.  206. 
In  some  of  the  states  jointure  is  barred  by  elopement 
and  adultery:  See  1  N.  Y.  Rev.  Stats.,  sec.  15,  p.  742. 
Jointure  is  not  forfeited  by  such  conduct  on  the  part 
of  the  wife  as  entitles  the  husband  to  a  divorce  on  the 
ground  of  abandonment:  Saunders  v.  Saunders,  144  Mo. 
482. 

2  1  Greenleaf's  Cruise  on  Real  Property,  209. 

3  1  Greenleaf's  Cruise  on  Real  Property.  208. 

4  Coke  on  Littleton,  3Gb;  Dyer,  358  b. 

5  Coke  on  Littleton,  3Gb;  1  Greenleaf's  Cruise  on 
Real  Property,  208. 
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6  1  Greenleaf  s  Cruise  on  Eeal  Property,  220;  Grandi- 
son  V.  Pitt,  2  Abr.  Cas.  Eq.  392;  and  see  Montague  v. 
Maxwell,  4  Brown  P.  C.  598;  sees.  63,  63a,  ante. 

§  76.     Equitable  Jointures. 

Any  provision  made  for  a  woman  before  mar- 
riage, if  she  be  of  age,  and  accepts  it  in  satisfac- 
tion of  her  dower,  may  constitute  a  good  equita- 
ble jointure.*  So  a  provision  in  lieu  of  dower 
for  an  infant,  if  settled  on  her  before  marriage 
by  the  consent  and  approbation  of  her  parents 
or  guardian,  is  an  equitable  bar  to  her  dower;^ 
but  in  the  latter  case,  it  is  necessary  that  the  pro- 
vision, in  order  to  be  binding,  should  be  as  bene- 
ficial to  the  infant,  and  as  certain  as  that  re- 
quired in  a  legal  jointure  to  constitute  a  legal 
bar.^  If  the  provision  be  made  after  marriage, 
it  may  be  accepted  or  rejected  by  the  widow 
after  the  husband^s  death,  as  in  the  case  of  a 
legal  jointure;^  but  she  must  elect  between  the 
equitable  jointure  or  her  dower,  and  cannot  have 
both.*^  An  equitable  jointure  proceeds  on  the 
idea  of  a  contract  on  the  part  of  the  wife  to  ac- 
cept a  certain  provision  in  lieu  of  dower;®  thus 
differing  from  a  legal  jointure,  which  is  a  provi- 
sion made,  and  not  merely  a  contract  for  a  provi- 
sion.'' 

1  See  Williams  v.  Chitty,  3  Ves.  545;  Estcourt  v.  Est- 
court,  1  Cox,  20;  Seys  v.  Price,  9  Mod.  219;  Lacy  v.  An- 
derson, 1  Swanst.  445;  Caruthers  v.  Caruthers.  4  Bro.  C. 
C.  513;  Dyke  v.  Kendall,  2  De  Gex  M.  &  G.  209;  Selleck 
V.  Selleck,  8  Conn.  85n. 
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2  Caruthers  v.  Caruthers,  4  Bro.  C.  C.  513:  McCartee 
V.  Teller,  2  Paige,  559;  Drury  v.  Drury,  3  Eden,  CO; 
Smith  V.  Smith,  5  Ves.  189. 

3  McCartee  v.  Teller,  2,  Paige,  560. 

4  1  Greenleaf  s  Cruise  on  Real  Property,  194. 

5  Caruthers  v.  Caruthers,  4  Bro.  C.  C.  513;  Swaine  v. 
Perine,  5  Johns.  Ch.  482,  9  Am.  Dec.  318. 

6  Dyke  v.  Kendall,  2  De  Gex,  M.  &  G.  209;  1  Wash- 
burn on  Real  Property,  267. 

7  See  sec.  72,  ante;  Drury  v.  Drury,  2  Eden,  38,  72. 
The  distinction  between  legal  and  equitable  jointures  is 
abolished  in  New  York:  McCartee  v.  Teller,  2  Paige,  511. 

§  77.    Who  may  Take. 

A  jointure  being  an  estate  limited  to  a  woman 
in  lieu  of  dower,  it  follows  that  all  persons  who 
are  capable  of  being  endowed  may  take  a  join- 
ture.^ A  jointure,  to  be  strictly  legal,  should  be 
made  to  a  woman  herself,  and  not  to  another  in 
trust  for  her,  although  she  should  assent;;*  but 
a  provision  or  settlement  on  the  wife,  though  by 
way  of  trust,  if  in  other  respects  good,  will  be  en- 
forced in  a  court  of  equity.* 

1  1  Greenleaf  s  Cruise  on  Real  Property,  195. 

2  Coke  on  Littleton,  36b. 

3  Hervey  v.  Hervey,  1  Atk.  5G3;  and  see  sec.  76,  ante. 

§  78.    Waste,  etc. 

If  the  wife  has  only  a  life  estate  in  her  join- 
ture lands,  she  has  no  right  to  commit  waste, 
and  will  be  restrained  therefrom,  as  other  tenants 
for  life.*  But  if  there  is  a  covenant  in  the  in- 
strument of  settlement  that  the  lands  shall  be  of 
a  certain  yearly  value,  she  will  not  be  restrained 
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from  committing  waste  so  far  as  may  be  neces- 
sary to  make  up  a  deficiency.*  A  jointure,  un- 
like dower,  is  not  a  continuance  of  the  husband's 
estate;  and  a  jointress  is  not,  therefore,  entitled 
to  the  crops  which  were  sown  at  the  time  of  his 
death.® 

1  Bapsett  V.  Bassctt,  Finch,  189;  Cook  v.  Windford, 
1  Abr.  Caa.  Eq.  221;  1  Greenlears  Cruise  on  Real  Prop- 
erty, 200. 

2  Carew  v.  Carew,  1  Abr.  Cas.  Eq.  221;  1  Atk.  Couv. 
272. 

3  Fisher  v.  Forbes,  9  Vin.  Abr.  373. 

8  79.    Effect  of  Eviction  from. 

If  the  wife  be  evicted  of  her  jointure,  which 
has  been  regularly  settled  upon  her,  she  may  be 
let  in  to  claim  her  dower,  either  pro  tanto  or 
entirely,  as  the  case  may  be,  in  other  lands  of  her 
husband;*  and  in  such  case,  she  may  even  claim 
her  dower  in  lands  purchased  by  the  husband 
during  coverture  and  aliened  again  before  his 
deatlv.*  And  this  right  upon  eviction  is  the  same, 
whether  the  jointure  was  settled  before  or  after 
the  marriage.* 

1  Ambler  v.  Norton,  4  Hen.  &  M.  23;  Fastings  v. 
Dickinson,  7  Mass.  153,  5  Am.  Dec.  34.  Compare  Finch 
V.  Finch,  10  Ohio  St.  501. 

2  1  Greenleaf's  Cruise  on  Real  Property,  200. 

3  Beard  t.  Nuttall,  1  Vern.  427;  Gerroye's  Case, 
Moore,  717. 

§  80.    Favored  in  Equity. 

In  equity,  a  jointress    is    regarded   as  a  pur- 


S  80  JOINTUKE.  198 

< 

chaser,  marriage  alone  being  deemed  a  valuable 
consideration;*  hence  equity  will  always  inter- 
fere for  her  protection,  and  in  the  case  of  a  mere 
agreement  to  settle  a  jointure,  a  specific  perform- 
ance of  it  will  be  decreed.^  And  where  the 
agreement  is  to  settle  a  jointure  before  marriage, 
a  marriage  without  such  settlement  is  no  waiver, 
and  the  wife  may  enforce  it  in  equity  after  the 
husband's  death.^  And  although  a  settlement 
be  Tery  unequal,  operating  strongly  in  favor  of 
the  wife,  yet  equity  will  not  grant  relief  against 
it."*  So  a  jointress  T)eing  deemed  a  purchaser, 
equity  will  relieve  her  against  a  prior  voluntary 
conveyance.*^  But,  in  the  absence  of  fraud,  a 
prior  voluntary  conveyance  is  good,  as  against  a 
subsequent  purchaser  for  valuable  consideration, 
with  actual  notice.®  If  the  jointure  is  expressed 
to  be  of  a  certain  yearly  value,  and  afterward 
prove  deficient,  equity  will  make  up  the  deficiency 
from  the  husband's  estate.'' 

1  See  Campion  v.  Cotlon,  17  Ves.  267;  Sterry  v.  Ar- 

den,  1  Johns.  Ch.  271;  12  Johns.  536,  7  Am.  Dec.  .348;  | 

Huston  V.  Cantril,  11  Leigh,  136;  Herring  v.  Wickham,  ! 

29  Gratt.  628,  26  Am.  Rep.  405;  Jones'  Appeal,  62  Pa. 
St.  324. 

2  Sydney  v.  Sydney,  3  P.  Wms.  276;  Buchanan  v.  Bu-  ; 
chanan,  1  Ball  &  B.  206. 

3  Coventry  v.  Coventry,  2  P.  Wms.  222;  Hayner  v. 
Hayner,  1  Vent.  343;  1  Greenleaf's  Cruise  on  Real  Prop- 
erty, 203. 

4  Whitfield  V.  Taylor,  Show.  P.  C.  20. 

5  1  Greenleaf's  Cruise  on  Real  Property,  205. 
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6  Jackson  v.  Town,  4  Cow.  603,  16  Am.  Dec.  405; 
Cathcart  v.  Robinson,  5  Pet.  280;  Ricker  v.  Ham,  14 
Mass.  189;  4  Kent's  Commentaries,  463,  464. 

7  Probert  v.  Morgan,  1  Atk.  440;  Glegg  t.  Glegg,  2 
Abr.  Cas.  Eq.  27;  and  see  Hedges  t.  Everard,  1  Abr.  Cas. 
Eq.  18;  Eustace  v.  Kelghtley,  4  Brown  P.  C.  588. 
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CHAPTEE  VIII. 

HOMESTEAD. 

§  80a.  Defined. 

§  80b.  Construction  of  homestead  acts. 

§  80c.  Who  entitled  to. 

§  80d.  In  what  property. 

§  SOe.  Exemption  of  the  homestead. 

§  80f.  Alienation  of  homestead  rights. 

§  SOg.  Waiver  or  defeat  of  homestead  right. 

§  80a.    Defined. 

Homestead  ex  vi  termini  means  the  family 
seat  or  mansion.*  It  is  a  parcel  of  land  on 
which  the  family  reside,  and  which  is  to  them  a 
home.^  Homestead  right  is  a  quality  annexed 
to  land  whereby  an  estate  is  exempted  from  sale 
under  execution  for  debt.*  The  estate  of  home- 
stead is  purely  the  creature  of  statute,  and  can 
be  created  only  in  the  mode  prescribed  by  the 
statute.^  In  California,  the  homestead  estate  is 
said  to  be  a  sort  of  joint  tenancy,  with  the  right 
of  survivorship  as  between  husband  and  wife.*^ 
In  Illinois,  the  estate  is  treated  as  an  estate  for 
life.^  Where  the  owner  in  fee  of  homestead 
premises  dies,  and  the  right  of  homestead  de- 
volves upon  the  surviving  husband  or  wife,  who 
takes  no  estate  in  the  inheritance,  such  right  of 
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homestead  is  an  estate  for  life.'^  Under  the  con- 
stitution of  Michigan,  homestead  exemption  is 
not  only  a  privilege  conferre.d,  but  is  an  absolute 
right,  and  a  homestead,  once  duly  dedicated, 
cannot  be  diminished  or  defeated  except  in  the 
manner  prescribed  by  the  statute  creating  it.* 

1  Turner  v.  Turner,  107  Ala.  465,  54  Am.  St.  Rep.  110. 

2  Galligher  v.  Smiley,  28  Neb.  189,  26  Am.  St.  Rep. 
319. 

3  Littlejohn  v.  Egerton,  77  N.  C.  379. 

4  See  Abbott  v.  Cromartie,  72  N.  C.  292.  294,  21  Am. 
Rep.  457. 

5  Estate  of  Tompkins,  12  Cal.  114;  Barber  v.  Babel, 
36  Cal.  16. 

6  See  Snell  v.  Snell,  123  111.  403,  5  Am.  St.  Rep.  526. 

7  Browninj?  v.  Harris,  99  111.  456. 

8  Riggs  V.  Sterling,  60  Mich.  643,  1  Am.  St.  Rep.  554; 
and  so  in  Galligher  v.  Smiley,  28  Neb.  189,  26  Am.  St. 
Rep.  319;  Lubbock  v.  McMann,  82  Cal.  226,  16  Am.  St. 
Rep.  108. 

§  80b.     Constmction  of  Homestead  Acts. 

It  is  said  that  homestead  exemption  is  not  in 
derogation  of  common  law,  but  is  rather  the 
limitation  and  exclusion  of  that  exemption.  The 
rule  requiring  strict  construction  has,  therefore, 
no  application  to  homestead  statutes.-"^  On  the 
other  hand,  homestead  interests  are  highly 
favored,  and  it  is  very  generally  held  that  the 
law  applicable  thereto  should  receive  a  liberal 
construction,  in  order  to  carry  into  effect  its 
beneficent  provisions.^ 

1    Riggs  V.  Sterling,  GO  Mich.  643,  1  Am.  St.  Rep.  554. 
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2  Kiewert  v.  Anderson,  65  Minn.  491,  CO  Am.  St.  Rep. 
487;  Mitchelson  v.  Smith,  28  Neb.  583,  26  Am.  St.  Rep. 
357;  South  wick  v.  Davis,  78  Cal.  504;  White  v.  Ful- 
ghum,  87  Tenn.  281;  Keyes  v.  Cyrus,  100  Cal.  322,  38 
Am.  St.  Rep.  296;  Elliot  v.  Hall,  2  Idaho,  1142,  35  Am. 
St.  Rep.  285. 

§  80c.     Who  Entitled  to. 

The  homestead  right  exists  for  the  protection 
of  the  family,  of  whomsoever  composed.  But  to 
constitute  a  family,  within  the  meaning  of  the 
homestead  law,  the  persons  who  dwell  together 
must  not,  in  the  fact  of  so  doing,  he  violators  of 
the  law  of  the  land.  Hence,  a  man  and  woman, 
living  together  in  adultery,  do  not  constitute  a 
family  entitled  to  the  henefit  of  the  homestead 
law."*^  But  a  father  and  his  illegitimate  children 
living  with  him  constitute  a  family  such  as  may 
assert  homestead  rights.*  In  some  of  the  states 
a  partner  is  entitled,  as  against  creditors  of  the 
firm,  to  claim,  and  hold  a  homestead  in  the  part- 
nership real  estate.*'^  But  in  other  states  one 
partner  cannot,  either  as  against  the  creditors  of 
the  firm,  or  as  against  his  copartners,  acquire  a 
homestead  right  in  real  estate  belonging  to  the 
firm.'*  A  person  cannot  lawfully  hold  two  home- 
steads at  one  time,  and,  if  he  attempts  to  ac- 
quire a  second  while  the  first  is  in  force,  the  sec- 
ond is  void,  and  subject  to  judgment  liens.*^  One 
who  purchases  land,  and  pays  a  part  of  the  price, 
becomes  at  once  entitled  to  homestead  therein, 
subject  to  the  lien  for  the  unpaid  purchase 
money.®     So  a  debtor  who  acquires  the  right  to 
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homestead  by  reason  of  his  marriage,  can  assert 
that  right  against  antecedent  debts  in  lands 
owned  by  him  at  the  time  such  debts  were  con- 
tracted, if  his  creditors  had  fixed  no  lien  upon  the 
lands  at  the  date  of  the  marriage  J  A  wife  per- 
manently separated  from  her  husband  by  agree- 
ment, after  his  neglect  to  support  her,  may  ac- 
quire a  homestead.®  And  where  the  husband  has 
become  a  fugitive  from  justice,  the  wife  may 
claim  a  homestead  for  herself  and  children  out  of 
his  lands,  if  they  continue  to  remain  on  and  oc- 
cupy the  same.® 

1  Lane  v.  Philips,  69  Tex.  240,  5  Am.  St.  Rep.  41. 

2  Lane  v.  Philips,  69  Tex.  240,  5  Am.  St.  Rep.  41; 
EUis  V.  White,  47  Cal.  73;  BeU  v.  Keach,  80  Ky.  44. 

3  See  Ferguson  v.  Speith,  13  Mont.  487,  40  Am.  St. 
Rep.  459;  Swearingen  v.  Barrett,  65  Tex.  267;  Lewis  v. 
White,  69  Miss.  352,  30  Am.  St.  Rep.  557;  Hunnicutt  v. 
Summey,  63  Ga.  5SG. 

4  See  Hoyt  v.  Hoyt.  69  Iowa,  174;  Trowbridge  v. 
Cross,  117  111.  109;  Carroll  v.  Ellis,  63  Cal.  442;  Terry 
T.  Berry,  13  Nev.  514;  Michigan  Trust  Co.  v.  Chapin, 
106  Mich.  384,  58  Am.  St.  Rep.  490;  Lynch  v.  Lynch, 
18  Neb.  586. 

5  Waggle  V.  Worthy,  74  Cal.  266,  5  Am.  St.  Rep.  440; 
Kaes  V.  Gross,  92  Mo.  647,  1  Am.  St.  Rep.  767. 

6  Dortch  V.  Benton,  98  N.  C.  190,  2  Am.  St.  Rep.  331.( 

7  Dye  v.  Cook,  88  Tenn.  275,  17  Am.  St.  Rep.  SS2; 
Trotter  v.  Dobbs,  38  Miss.  198.  Compare  Vender  v. 
Lancaster,  14  S.  C.  25,  37  Am.  Rep.  720. 

8  Kenley  v.  Hudelson,  99  111.  493,  39  Am.  Rep.  31. 

9  HoUis  V.  State,  59  Ark.  211,  43  Am.  St.  Rep.  28. 

§  80d.    In  What  Property. 

As  usually  defined,  a  homestead  is  a  parcel  of 
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land  on  which  the  family  reside,  and  which  is  to 
them  a  home.*  What  land  the  head  of  a  family 
can  hold  as  a  part  of  the  homestead  is  a  question 
which  must  largely  depend  upon  the  language  of 
the  statute  or  constitution  giving  the  right  of 
homestead  exemption,  and  this  language  varies 
in  the  different  states.  Whether  a  house  and  lot 
constitute  a  homestead  is  said  to  depend  upon 
the  character  of  the  building  and  the  uses  to 
which  it  is  adapted,  and  to  which  it  is  devoted.* 
The  use  of  the  property  is  an  important  element 
to  be  considered.  And  it  is  held  that  where  the 
property  is  primarily  and  chiefly  used  as  a  hotel 
for  the  accommodation  of  the  public,  it  would  be 
doing  violence  to  the  statute  to  regard  it  as  a 
homestead,  although  the  owner  may  reside  there 
with  his  family  for  the  purpose  of  carrying  on  the 
business.^  The  weight  of  authority  is  to  the 
effect  that  there  must  be  both  possession  and  oc- 
cupancy of  the  premises  in  order  to  stamp  them 
with  the  character  of  a  homestead.*  But  in 
some  jurisdictions  actual  residence  is  held  to  be 
.unnecessar}\*^  It  is  held  that  "present  inten- 
tion of  occupancy  as  a  homestead,  with  present 
action  to  carry  the  intention  into  effect,  consti- 
tutes a  homestead  in  law.'^®  A  homestead  may 
be  claimed  in  public  lands  belonging  to  the 
United  States.''  One  having  naked  possession 
onlv  of  a  tract  of  land  mav  acquire  a  homestead 
right  therein  as  to  all  the  world  except  the  true 
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owner.®  A  homestead  right  may  exist  in  land 
leased,  or  sold  under  contract,  where  the  legal 
title  remains  in  the  vendor.^  The  husband,  as 
the  head  of  a  family,  may  have  a  homestead  in  a 
life  estate,  or  in  property  the  title  to  which  is  in 
the  wife.*®  In  California,  homestead  may  be  de- 
clared on  the  realty,  a  part  of  which  is  commu- 
nity property  and  the  balance  of  which  is  the 
separate  property  of  the  wife,  if  the  declaration 
is  made  and  filed  bv  her.**  But  the  court  can- 
not  set  apart  as  homestead  to  the  surviving 
spouse  property  of  the  estate  which  could  not 
have  been  selected  as  a  homestead  during  the 
continuance  of  the  marriage.**  In  some  juris- 
dictions a  person  may  have  a  homestead  in  land 
held  in  common  with  another.*^  The  husband's 
right  of  curtesy  in  the  homestead  of  his  wife 
during  the  minority  of  his  children  yields  to 
their  right  to  occupy  the  homestead.*^ 

1  Galligher  Y.  Smiley,  28  Neb.  189,  26  Am.  St.  Rep, 
319. 

2  Turner  v.  Turner,  107  Ala.  465,  54  Am.  St.  Rep. 
110. 

3  Laughlin  v.  Wright,  63  Cal.  113;  McDowell  v.  Cred- 
itors, 103  Cal.  264,  42  Am.  St.  Rep.  114.  Compare  Cass 
County  Bank  v.  Weber,  83  Iowa,  63,  32  Am.  St.  Rep.  288. 

4  See  Oliver  v.  Snowden,  18  Fla.  828,  43  Am.  Rep. 
338;  Brandies  v.  Perry,  39  Fla.  172,  63  Am.  St.  Rep.  164; 
Linn  County  Bank  v.  Hopkins,  47  Kan.  580,  27  Am.  St. 
Rep.  309;  Ingels  v.  Ingels,  50  Kan.  755;  Currier  v.  Wood- 
ward, 62  N.  H.  63;  Boreham  v.  Byrne,  83  Cal.  23. 

5  See  Bowles  v.  Hoard,  71  Mich.  150;  Dobkins  v.  Kuy- 
kendall,  81  Tex.  180. 

Boone  Real  Prop.— 18 
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6  Mills  V.  Hobbs,  76  Mich.  122,  126. 

7  Watterson  v.  Bonner  Co.,  19  Mont.  554,  61  Am.  St. 
Rep.  527;  and  see  Spencer  v.  Geissman,  37  Cal.  96,  99 
Am.  Dec.  248;  Gaylord  v.  Place,  98  Cal.  472;  De  Lany 
V.  Knapp,  111  Cal.  165,  52  Am.  St.  Rep.  100;  FauU  v. 
Cooke,  19  Or.  455,  20  Am.  St.  Rep.  836. 

8  Spencer  v.  Geissman,  37  Cal.  96,  99  Am.  Dec.  248; 
Perry  v.  Ross,  104  Cal.  15,  43  Am.  St.  Rep.  66. 

9  Bolden  v.  Younger,  76  Iowa,  507;  Anderson  v.  Cos- 
man,  103  Iowa,  266,  64  Am.  St.  Rep.  177;  and  see  Alex- 
ander V.  Jackson,  92  Cal.  514,  27  Am.  St.  Rep.  158; 
Dortch  V.  Benton,  98  N.  C.  190,  2  Am.  St.  Rep.  331. 

10  Kendall  v.  Powers,  96  Mo.  142,  9  Am.  St.  Rep. 
326.    See,  also,  France  v.  Bell,  52  Neb.  57. 

11  Arendt  v.  Mace,  76  Cal.  315,  9  Am.  St.  Rep.  207. 

12  Estate  of  Noah,  73  Cal.  590,  2  Am.  St.  Rep.  834; 
In  re  Ackerman,  80  Cal.  208,  13  Am.  St.  Rep.  116. 

13  Thompson  v.  King,  54  Ark.  9;  Lewis  v.  White,  60 
Miss.  .352,  30  Am.  St.  Rep.  557;  Giles  v.  Miller,  36  Neb. 
346,  38  Am.  St.  Rep.  730.  But  see  sec.  81c,  ante;  Mich- 
igan Trust  Co.  V.  Chapin,  106  Mich.  384,  58  Am.  St.  Rep. 
490. 

14  Thompson  v.  King,  54  Ark.  9. 

§  80e.    Exemption  of  the  Homestead. 

As  seen  in  the  preceding  section,  the  land 
claimed  as  a  homestead,  unless  impressed  with 
the  distinctive  quality  and  character  of  a»home- 
stead,  is  not  exempt.  Owned  and  occupied,  or 
what  is  the  equivalent  of  occupancy  in  the  mean- 
ing of  the  statute,  a  present  and  actual  purpose 
to  use  and  occupy,  are  essential  conditions.*  It 
is,  however,  held  that  if  land  is  purchased  with 
the  bona  fide  intention  of  making  it  a  homestead, 
and  it  is  prepared  and  fitted  for  occupancy  as 
such  within  a  reasonable  time,  the  homestead 
exemption  attaches  thereto  by  relation  as  of  the 
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date  of  its  purchase  *  So  it  has  been  held,  in 
accordance  with  the  principle  that  exemption 
laws  are  to  be  liberally  construed  in  favor  of 
those  claiming  their  benefit,  that  moneys  due  for 
rent  of  a  homestead  are  exempt  from  execution;^ 
60  of  crops  grown  on  the  homestead."*  And  un- 
der the  statutes  of  some  of  the  states  a  debtor  is 
permitted  to  retain  the  proceeds  of  the  volun- 
tary sale  of  his  homestead,  whUe  he  in  good  faith 
retains  them  with  the  view  of  procuring  an- 
other.*^ A  constitutional  provision  exempting  a 
homestead  from  "forced  sale  on  execution  or  any 
other  final  process  from  a  court,  for  any  debt 
contracted  after  the  adoption  of  this  constitu- 
tion,^^ exempts  the  homestead  from  execution  and 
sale  upon  all  judgments,  whether  founded  in  tort 
or  contract.®  And  under  the  constitution  of  Ar- 
kansas, a  homestead  is  not  subject  to  sale  under 
execution  to  satisfy  a  judgment  for  a  fine  or  costs 
in  a  criminal  prosecution.''^  A  judgment  lien 
takes  precedence  of  a  subsequently  acquired 
homestead  right;®  but  a  judgment  does  not  at- 
tach as  a  lien  upon  land  used  and  occupied  as  a 
homestead  by  the  judgment  debtor.^  And  it  is 
held  that  a  homestead  is  not  subject  to  the  lien 
of  a  judgment  against  its  owner  existing  before 
its  acquisition,  if,  at  and  before  such  acquisition, 
the  debtor  was  occupying  the  property  as  his 
home,  and  he  purchased  it  as  a  home  for  himself 
and  familv."^^     The  homestead  of  a  tax  collector 
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was  held  to  be  subject  to  the  lien  of  his  official 
bond,  in  the  hands  of  a  purchaser  with  notice  be- 
fore judgment.  ■"•* 

1  Waiij^h  V.  Montgomery.  67  Ala.  573;  Lyne  v.  Waiin, 
72  Ala.  43;  Hines  v.  Duncan,  79  Ala.  112,  58  Am.  Rep. 
580;  Currier  v.  Woodward,  62  N.  H.  63. 

2  Scofield  V.  Hopkins,  61  Wis.  370;  Shaw  v.  Kirby,  93 
Wis.  379,  57  Am.  St.  Rep.  927;-* Cameron  v.  Gebhard,  85 
Tex.  610,  34  Am.  St.  Rep.  832. 

3  Morgan  v.  Rountree,  88  Iowa,  249,  45  Am.  St.  Rep. 
234. 

4  Cox  V.  Cook,  46  Ga.  301.  But  see  Horgan  v.  Amlck, 
62  Cal.  401;  Coates  v.  Caldwell,  71  Tex.  19,  10  Am.  St. 
Rep.  725. 

5  Binzel  v.  Grogan,  67  Wis.  147;  SchuttlofiFel  v.  Col- 
lins, 98  Iowa,  576,  60  Am.  St.  Rep.  216;  Maoke  v.  Byrd, 
131  Mo.  682,  52  Am.  St.  Rep.  6-19.  Contra,  Freiberg  v. 
Walzem.  85  Tex.  264,  34  Am.  St.  Rep.  808;  Wright  T. 
Westheimer,  2  Idaho,  962,  35  Am.  St.  Rep.  269. 

6  Mertz  v.  Berry,  101  Mich.  32,  45  Am.  St.  Rep.  379. 

7  Hollis  V.  State,  59  Ark.  211,  43  Am.  St.  Rep.  28; 
and  so,  to  same  effect.  Commonwealth  v.  Lay,  12  Bush, 
283,  23  Am.  Rep.  718. 

8  Robinson  v.  Wilson,  15  Kan.  595,  22  Am.  Rep.  272; 
Kennedy  v.  Swartz,  83  Va.  704;  Bunn  v.  Lindsay,  95  Mo. 
250,  6  Am.  St.  Rep.  48. 

9  Beyer  v.  Thoeming,  81  Iowa,  517;  Ketehin  v.  Mc- 
Carley,  26  S.  C.  1,  4  Am.  St.  Rep.  674;  Wagener  v.  Par- 
rott,  51  S.  C.  489.  64  Am.  St.  Rep.  695;  Giles  v.  Miller, 
36  Neb.  346.  38  Am.  St.  Rep.  730;  and  see  Vanstory  v. 
Thornton,  112  N.  C.  196,  34  Am.  St.  Rep.  483,  and  ex- 
tended note  on  subject,  492-496;  Roberts  v.  Robinson,  49 
Neb.  717,  59  Am.  St.  Rep.  567. 

10  Freiberg  v.  Walzem,  85  Tex.  264,  34  Am.  St.  Rep. 
8(J8;  Giles  v.  Miller,  86  Neb.  346,  38  Am.  St.  Rep.  730. 
Compare  Hines  v.  Duncan,  79  Ala.  112,  58  Am.  Rep. 
580. 

11  Schuessler  v.  Dudley,  80  Ala.  547,  60  Am.  Rep.  124. 
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§  80f.    Alienation  of  Homestead  Bights. 

Where  the  statute  points  out  any  particular 
mode  by  which  the  owner  of  the  homestead  may 
sell  or  encumber  it,  that  particular  mode  must 
he  adopted,  otherwise  the  sale  or  encumbrance  is 
invalid.  In  jurisdictions  where  joint  consent  is 
made  a  legal  prerequisite  to  alienation,  the  pre- 
vailing doctrine  is,  that  the  homestead  can  be 
conveyed  only  by  the  joint  deed  of  the  husband 
and  wife,  the  wife  being  examined  apart  from  her 
husband,  and  that  separate  deeds  by  both  spouses 
conveying  such  homestead  are  void.*  And  a  con- 
veyance of  a  homestead  may  be  avoided  by  evi- 
dence that  the  wife  when  she  acknowledged  it 
was  insane.^  It  has  been  held,  however,  that  a 
deed  of  the  homestead  by  an  insane  husband, 
perfect  in  form,  and  executed  by  him  and  his 
wife,  is  voidable  only,  but  not  void,  and  if  the 
wife  seeks  to  avoid  it,  she  must  return  the  con- 
sideration received.^  The  consent  of  the  wife 
has  been  held  necessary  to  validate  a  grant  made 
by  the  husband  to  a  railroad  of  a  right  of  way 
over  the  homestead  occupied  as  such  by  the  fam- 
ily.* A  conveyance  of  the  homestead  by  hus- 
band to  wife  is  an  alienation  of  the  premises  in 
the  sense  of  passing  the  legal  title  to  her,  but  is 
not  an  alienation  of  the  homestead  exemption.^ 
Nor  does  a  wife  affect  her  homestead  right  by 
taking  a  deed  of  the  homestead  from  her  hus- 
band and  without  consideration,  and  such  con- 


S  80f  HOMESTEAD.  210 

veyance  cannot  he  considered  in  fraud  of  credit- 
ors.® Transfer  of  a  homestead  cannot  be  fraud- 
ulent as  against  creditors  of  the  grantor,  because 
they  have  no  right  to  resort  to  it  for  the  pay- 
ment of  their  demands.''  Nor  is  an  exchange  of 
the  homestead  for  other  land  a  fraud  on  credit- 
ors.^ A  lease  for  years  of  a  homestead  is  an 
alienation  of  an  interest  therein,  to  which  the 
joint  consent  of  husband  and  wife  is  essential.^ 
But  such  lease,  title  to  the  homestead  being  in 
the  husband,  is  valid  if  signed  by  both  husband 
and  wife,  although  the  husband  only  is  named  in 
the  bodv  of  the  instrument.*^  A  husband  and 
father  cannot  by  will  deprive  his  widow  or  minor 
children  of  their  homestead  right.**  But  a 
widow  who  accepts  the  provisions  of  the  will  of 
her  deceased  husband  disposing  of  his  homestead 
cannot  claim  a  homestead  in  the  land,  and  in 
such  case  the  claim  of  their  children  to  a  home- 
stead is  also  barred.**  A  mortgage  of  the  home- 
stead is  not  valid  unless  signed  by  both  husband 
and  wife.*^  So  a  mortgage  of  the  homestead, 
without  the  wife's  acknowledgment  as  required 
by  statute,  is  a  nullity.**  And  the  fact  that 
the  husband  and  wife  are  not  living  together  at 
the  time  of  the  execution  of  the  instrument,  does 
not  affect  tbe  rule.**^  So  if  a  wife  is  compelled, 
by  duress  of  her  husband,  to  sign  a  mortgage  up- 
on the  homestead,  such  mortgage  is  a  mere  nul- 
lity.*« 
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1  Poole  T.  Gerrard.  6  Cal.  71,  65  Am.  Dec.  481;  Glea- 
son  T.  Spray,  81  Cal.  217,  15  Am.  St.  Rep.  47;  Smith  v. 
Pearce,  85  Ala.  204,  7  Am.  St.  Rep.  44;  McKenzie  v. 
Shows,  70  Miss.  388,  35  Am.  St.  Rep.  654;  Pipkin  v.  Will- 
iams, 57  Ark.  242,  38  Am.  St.  Rep.  241;  Tonj?  v.  Eifort, 
80  Ky.  153;  Jones  v.  Robbins,  74  Tex.  615;  Gage  y. 
Wheeler,  129  111.  197. 

2  Thompson  y.  Security  Co.,  110  Ala.  400,  55  Am.  St. 
Kep.  29. 

3  Pearson  v.  Cox,  71  Tex.  246,  10  Am.  St.  Rep.  740. 
And  see  Castro  v.  Geil,  110  Cal.  292,  52  Am.  St.  Rep.  84. 

4  Pilcher  v.  Railroad  Co.,  38  Kan.  516,  5  Am.  St.  Rep. 
770;  McGhee  v.  Wilson,  111  Ala.  615,  56  Am.  St.  Rep. 
72.  But  compare  Chicago  etc.  Ry.  Co.  v.  Titterington, 
84  Tex.  218,  31  Am.  St.  Rep.  39. 

5  Turner  v.  Bernheimer,  95  Ala.  241,  36  Am.  St.  Rep. 
207;  Burkett  v.  Burkett,  78  Cal.  310,  12  Am.  St.  Rep. 
58;  Estate  of  Lamb,  95  Cal.  397. 

e    Riggs  y.  Sterling,  60  Mich.  643,  1  Am.  St.  Rep.  554. 

7  Pipkin  v.  Williams,  57  Ark.  242,  38  Am.  St.  Rep. 
241;  Hodges  v.  Winston,  95  Ala.  514,  36  Am.  St.  Rep.  241; 
McDonnell  t.  Ragsdale,  71  Tex.  23,  10  Am.  St.  Rep.  729; 
Wells  V.  Anderson,  97  Iowa,  201,  59  Am.  St.  Rep.  409. 

8  Winter  v.  Ritchie,  57  Kan.  212,  57  Am.  St.  Rep.  331. 

9  W>a  Gas  etc.  Co.  y.  Land  Co.,  54  Kan.  533,  45  Am. 
St.  Rep.  297. 

10  Barrett  y.  Cox,  112  Mich.  220. 

11  Kaes  V.  Gross,  92  Mo.  647,  1  Am.  St.  Rep.  767; 
Kleimann  v.  Gieselmann,  114  Mo.  437,  35  Am.  St.  Rep. 
7(»1. 

12  Hazelett  y.  Farthing,  94  Ky.  421,  42  Am.  St.  Rep. 
;;(I5;  and  see  Hatch's  Estate,  62  Vt.  300,  22  Am.  St.  Rep. 
109. 

13  Gleason  v.  Spray,  81  Cal.  217,  15  Am.  St.  Rep.  47; 
Smith  V.  Pearce,  85  Ala.  264,  7  Am.  St.  Rep.  44;  O'Malley 
V.  Ruddy,  79  Wis.  147,  24  Am.  St.  Rep.  702. 

14  Alt  y.  Banholzer,  39  Minn.  511,  12  Am.  St.  Rep. 
681;  Havemeyer  v.  Dahn,  48  Neb.  536,  58  Am.  St.  Rep. 
706;  Smith  v.  Pearce,  85  Ala.  264,  7  Am.  St.  Rep.  44. 

15  France  v.  Bell,  52  Neb.  57. 

16  Berry  y.  Berry,  57  Kan.  691,  57  Am.  St.  Rep.  351. 
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g  80g.    Waiver  or  Defeat  of  Homestead  Eight. 

The  hoTTiestead,  once  established,  cannot  be 
defeated  except  by  conveyance,  encumbrance,  or 
abandonment  executed  in  the  manner  provided 
by  the  statute.*  To  prove  abandonment  of  a 
homestead,  there  must  be  shown  an  intention  to 
abandon  it,  and  an  actual  abandonment.*  In 
some  of  the  states,  if  the  wife  voluntarily  aban- 
dons her  husband,  and  elopes  with  another 
man,  and  lives  with  him  in  another  state  in  con- 
tinuous lewd  intercourse,  she  thereby  forfeits  all 
right  to  homestead  in  lands  owned  by  the  hus- 
band.* It  has  been  held  that  a  decree  of  divorce 
which  destroys  the  family  destroys  the  homestead 
right.'*  In  California,  when  a  decree  of  divorce 
is  granted  without  any  adjudication  of  rights  of 
property  in  a  homestead,  which  was  declared  ori- 
ginally upon  the  separate  property  of  the  hus- 
band, and  conveyed  by  him  to  his  wife  before  the 
commencement  of  the  divorce  suit,  the  title  of 
the  wife  to  the  property  becomes  absolute  from 
the  granting  of  the  divorce.* 

1  Lubbock  V.  McMann,  82  Cal.  226,  16  Am.  St.  Rep. 
108.  So,  to  same  efifect,  Riggs  v.  Sterling,  60  Mich.  643, 
1  Am.  St.  Rep.  554;  Moran  v.  Clark,  30  W.  Va.  358,  8 
Am.  St.  Rep.  66;  Jones  v.  Roper,  86  Ala.  210. 

2  Edwards  v.  Reid,  39  Neb.  645,  42  Am.  St.  Rep.  607. 
And  see,  as  to  matter  of  abandonment,  Kenlty  v.  Hudel- 
son,  99  111.  493,  39  Am.  Rep.  31;  Boot  v.  Brewster,  75 
Iowa,  631,  9  Am.  St.  Rep.  515;  McDermott  v.  Kernan, 
72  Wis.  268,  7  Am.  St.  Rep.  804;  Kaes  v.  Gross,  92  Mo. 
647,  1  Am.  St.  Rep.  767. 

3  Sears  v.  Sears,  45  Tex.  559;  Farwell  Brick  etc.  Co. 
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V.  McKenna,  86  Mich.  283;  Prater  v.  Prater,  87  Tenn. 
78,  10  Am.  St.  Rep.  623.  Contra,  Duffy  v.  Harris.  65  Ark. 
251,  67  Am.  St.  Rep.  925;  45  S.  W.  Rep.  545.  And  see 
Rasholt  V.  Mehns,  3  N.  Dak.  513. 

4  Bahn  v.  Stareke,  89  Tex.  203,  59  Am..  St.  Rep.  40. 
And  see  Kern  v.  Field,  68  Minn.  317,  64  Am.  St.  Rep. 
479;  Heaton  v.  Sawyer,  60  Vt.  495;  Wiggin  v.  Buzzell,  58 
N.  H.  329;  Rosholt  v.  Mehns,  3  N.  Dak.  513. 

5  Burkett  v.  Burkett,  78  Cal.  311,  12  Am.  St.  Rep.  58. 
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CHAPTEE  IX. 

ESTATES  FOR  YEARS. 

8  81.    Origin  and  description  of. 

9  82.    How  created. 

9  83.  Tenant  for  has  no  seisin. 

9  83a.  Same — Continued. 

9  84.  May  commence  in  futuro. 

9  85.  Is  a  chattel  real. 

9  86.  Incidents  to. 

§  87.  Merger  by  union  with  freehold. 

§  88.  Assignment  and  underlease. 

§  89.  Forfeiture. 

§  81.    Origin  and  Description  of. 

Estates  for  years  constitute  the  most  impor- 
tant class  of  those  embraced  within  the  division 
of  Estates  less  than  freehold.*  Thev  were  oripjin- 
ally  granted  to  mere  farmers  or  husbandmen,  in 
consideration  of  an  annual  return  in  money, 
provisions,  or  other  rent  to  the  lessors  or  land- 
lords;^ but  the  latter,  in  order  to  encourage  them 
to  manure  and  cultivate  the  ground,  granted 
them  a  sort  of  permanent  interest  for  a  limited 
period,  founded  upon  contract,  express  or  implied, 
and  not  determinable  at  the  will  of  the  lord.^ 
Hence  an  estate  for  years  is  defined  to  be  an 
iclerest  in  lands  or  tenements,  by  virtue  of  a  con- 
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tract  for  the  possession  of  them,  for  some  deter- 
minate period.'*  Such  period  may,  however,  be 
for  any  less  time  than  a  year,  as  a  half  year  or 
a  quarter,  and  the  tenant  will  still  have  an  es- 
tate for  years;  a  year  being  the  shortest  term  of 
which  the  law  in  this  case  takes  notice.*^  And 
it  may  be  for  any  definite  number  of  years,  how- 
ever great.®  But  every  estate  for  years  must 
have  a  certain  beginning  and  a  certain  end,  and 
therefore  the  word  "term"  is  frequently  used  to 
designate  this  estate.'^  The  word  "term"  may, 
however,  not  only  signify  th§  duration  of  the  in- 
terest in  the  lands,  but  also  the  interest  itself;** 
and  therefore  it  may  so  happen  that  the  term 
will  expire  during  the  continuance  of  the  time — 
as  by  surrender,  forfeiture,  and  the  like.®  Which 
sense  ought  to  be  given  to  the  word  when  used 
in  an  instrument  becomes  merely  a  question  of 
construction.*^  An  estate  limited  to  a  person 
for  twenty-one  years,  if  A  shall  live  so  long^  is 
but  an  estate  for  years,  because  there  is  a  cer- 
tain period  fixed,  beyond  which  it  cannot  last.** 
So  under  a  devise  for  the  payment  of  debts,  or 
until  the  devisor's  debts  are  paid,  the  executors 
take  an  estate  only  for  so  many  years  as  are  nec- 
essary to  raise  the  required  sum.**  And  so 
where  an  estate  is  devised  till  such  time  as  a  cer- 
tain sum  shall  be  raised  out  of  the  rents  and 
profits  thereof.*^ 

1    See  sec.  14,  ante. 
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2  1  Greenleaf  s  Cruise  on  Real  Property,  223;  2  Black- 
stone's  Commentaries,  141. 

3  2  Blackstone's  Commentaries,  141;  1  Washburn  on 
Real  Property,  *290. 

4  2  Blackstone's  Commentaries,  139;  4  Kent's  Com- 
mentaries, 85;  1  Bouvier's  Law  Dictionary,  541;  and  see 
Hitchman  v.  Walton,  4  Mees.  &  W.  409. 

5  Coke  on  Littleton,  54b;  2  Blackstone's  Commenta- 
ries, 139;  1  Greenleaf  s  Cruise  on  Real  Property,  223; 
Gould  V.  School  Dist.,  8  Minn.  431;  Brown  v.  Bragg,  22 
Ind.  122;  Tolle  v.  Orth,  75  Ind.  298,  39  Am.  Rep.  147; 
Schuyler  v.  Smith,  51  N.  Y.  309,  10  Am.  Rep.  609.  Terms 
for  years  last  during  the  whole  anniversary  of  the  day 
on  which  they  were  granted:  Ackland  v.  Lutley,  9  Ad.  & 
E.  879.  See  Bartol  v.  Calvert,  21  Ala.  42;  Brewer  v. 
Harris,  5  Gratt.  285. 

6  Coke  on  Littleton,  46a;  and  see  Gay's  Case,^5  Mass. 
419;  Chapman  v.  Gray,  15  Mass.  439;  Brewster  v.  Hill,  1 
N.  H.  350;  Spangler  v.  Stanler,  1  Md.  Ch.  36.  In  Eng- 
land a  term  for  a  very  long  period,  as  two  thousand 
years,  is  regarded  as  a  term  to  attend  the  inheritance: 
Denn  v.  Barnard,^  Cowp.  597;  and  see  4  Kent's  Com- 
mentaries, 86  et  seq. 

7  Coke  on  Littleton,  45b;  1  Greenleaf 's  Cruise  on  Real 
Property,  223;  and  see  Batchelder  v.  Dean,  16  N.  H.  268; 
Doe  V.  Dixon,  9  East,  15. 

8  2  Blackstone's  Commentaries,  144;  Wright  v.  Cart- 
wright,  1  Burr.  284. 

9  2  Blackstone's  Commentaries,  144;  and  see  Jackson 
V.  Vincent,  4  Wend.  633. 

10  Wright  V.  Cartwright,  1  Burr.  284;  Evans  v. 
Vaughan,  4  Barn.  &  C.  261. 

11  Coke  on  Littleton,  45b;  2  Blackstone's  Commen- 
taries, 143. 

12  1  Greenleaf's  Cruise  on  Real  Property,  223. 

13  Corbet's  Case,  4  Rep.  81b;  1  Greenleaf 's  Cruise  on 
Real  Property,  223;  and  see  Doe  v.  Needs,  2  Mees.  &  W. 
129;  Horner  v.  Leeds,  25  N.  J.  L.  106. 

§  82.    How  Created. 

An  estate  for  years  is  always  created  by  act  of 
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parties — by  a  contract,  either  express  or  implied, 
technically  called  a  lease.*  In  some  cases,  a 
lease,  like  other  deeds  and  grants,  may  be  pre- 
sumed from  long  possession  of  lands,  which  can- 
not otherwise  be  explained  *  The  contract 
nsually  provides  for  the  reservation  of  rent  or 
other  like  return  for  the  use  of  the  premises;^ 
but  a  reservation  of  rent  is  not  essential  to  the 
existence  of  a  leasehold  estate.* 

1  See  Little  v.  Libby,  2  Me.  242,  11  Am.  Dec.  68; 
Harris  v.  Frink,  49  N.  Y.  24,  10  Am.  Rep.  318;  Berridge 
y.  Glassey,  112  Pa.  St.  442,  56  Am.  Rep.  322. 

2  Carver  v.  Jackson,  4  Pet.  84. 

3  See  Jackson  v.  Harsen,  7  Cow.  323, 17  Am.  Dec.  517; 
Allen  v.  Lambden,  2  Md.  279;  Hunt  v.  Comstock,  15 
Wend.  665. 

4  Failing  v.  Schenck,  3  Hill,  344;  MoKissack  v.  Bull- 
ington,  37  Miss.  575;  and  see  chapter  X,  post, 

§  83.    Tenant  For  Has  No  Seisin. 

A  tenant  for  years  is  not  said  to  be  seised  of  the 
lands,  and  a  mere  delivery  of  a  lease  for  years  does 
not  vest  any  estate  in  the  lessee,  but  only  gives 
him  a  right  of  entry  on  the  land.*  The  interest 
which  he  acquires  by  the  delivery  of  the  lease, 
before  an  actual  entry,  is  called  an  interesse 
termini,^  or  a  right  to  the  possession  of  a  term 
at  a  future  time.^  But  when  the  lessee  has  actu- 
ally entered,  the  estate  becomes  vested  in  him, 
and  he  is  then  said  to  be  possessed,  not  properly 
of  the  land,  but  of  the  term  for  years,  the  seisin 
of  the  freehold  still  remaining  in  the  lessor.'*    In 
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case  of  the  lessee's  death  before  entry,  the  right  to 
enter  passes  to  his  executors  or  administrators.*^ 
And  this  interesse  termini  is  a  right  which  may 
be  assigned  or  granted  away  by  the  lessee,^  but  it 
cannot  be  surrendered.'^  Before  entry/ a  lessee 
cannot  maintain  trespass  against  a  stranger;* 
but  a  mere  right  of  entry  is  sufficient  to  entitle 
him  to  maintain  ejectment.®  It  is  no  defense  to 
an  action  upon  a  lease  to  recover  rent  that  the 
lessee  never  had  possession  of  the  premises  de- 
mised;*^ by  leasing,  the  lessor  does  not  warrant 
against  the  acts  of  strangers,  or  agree  to  put  the 
lessee  in  actual  possession.*^  In  the  equitable 
action  for  use  and  occupation,  the  tenant  is  not 
answerable  unless  he  has  had  the  beneficial  en- 
joyment of  the  property.-*^^  But  this  principle 
has  never  been  applied  to  the  action  of  covenant 
for  the  nonpayment  of  rent,  which  does  not  de- 
pend on  the  fact  of  occupation  or  enjoyment.** 

1  1  Greenleaf  s  Cruise  on  Real  Property,  224;  and  see 
Doe  V.  Walker,  5  Barn.  &  C.  111. 

2  See  Williams  on  Real  Property,  ♦SOS;  1  Greenleaf  s 
Cruise  on  Real  Property,  225. 

3  Coke  on  Littleton,  46b;  4  Kent's  Commentaries.  97. 

4  1  Greenleaf  s  Cruise  on  Real  Property,  224. 

5  Coke  on  Littleton,  46b. 

6  Coke  on  Littleton,  46b;  and  see  Becar  v.  Flues,  64 
N.  Y.  520. 

7  4  Kent's  Commentaries,  97;  and  see  Doe  v.  Walker, 
5  Barn.  &  C.  111.  By  virtue  of  the  operation  of  the  stat- 
ute of  uses,  an  estate  for  years  may  now  be  created 
without  actual  entry:  4  Kent's  Commentaries,  97;  1 
Greenleafs  Cruise  on  Real  Property,  225.  See  chapter 
X,  post,  tit.  Lease. 
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8  Wheeler  ▼.  Montefiore,  2  Q.  B.  142;  Wilsou  v.  Doug- 
las, 2  Strob.  97. 

9  Gardner  v.  Keteltas,  3  Hill,  332;  and  see  Mechanics* 
etc.  Ins.  Co.  v.  Scott,  2  Hilt.  550;  Trull  v.  Granger,  8 
N.  Y.  115;  Becar  v.  Flues,  64  N.  Y.  520. 

10  Mechanics'  etc.  Ins.  Co.  v.  Scott,  2  Hilt.  550; 
Maverick  v.  Lewis,  3  McCord,  216;  Bellasis  v.  Burbriche, 
1  Ld.  Raym.  171. 

11  Mechanics*  etc.  Ins.  Co.  v.  Scott,  2  Hilt.  550; 
Becker  v.  De  Forest,  1  Sweeny,  528. 

12  Wood  V.  Hubbell,  5  Barb.  601;  Salisbury  v.  Mar- 
shall, 4  Car.  &  P.  65;  Collins  v.  Barrow,  1  Moody  &  R. 
112. 

13  Gilhooley  v.  Washington,  4  N.  Y.  217;  and  see 
Townsend  v.  Gilsey,  7  Abb.  Pr.,  N.  S.,  59;  Lafarge  v. 
Mansfield,  31  Barb.  345. 

§  83a.    Same — Continued. 

A  tenant,  although  he  has  no  estate  in  the  land, 
is  the  owner  of  its  use  for  the  term  of  his  rent  con- 
tract, and  can  recover  damages  for  any  injury  to 
such  use  occasioned  "by  the  erection  and  main- 
tenanee  of  a  puhlic  nuisance  in  the  street  adjacent 
to  or  in  the  immediate  neighborhood  of  the  prem- 
ises.* It  is  further  held  that  the  holder  of  a 
lease  has  such  an  interest  in  premises  as  will  en- 
able him  to  maintadn  €in  action  for  damages  re- 
sulting to  his  leasehold  estate,  sustained  in  con- 
sequence of  the  destruction  of  a  duly  authorized 
public  improvement,  whether  such  damage  re- 
sults from  the  negligence  of  the  municipal  au- 
thorities, or  otherwise.^ 

1  Bentley  v.  Atlanta,  92  Ga.  623,  627. 

2  Pause  v.  Atlanta,  98  Ga.  92,  58  Am.  St.  Rep.  290. 
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§  84.    May  Commence  in  Fntnro. 

An  estate  for  years  may  be  created  to  commence 
an  futuro,  in  which  case  the  interest  vests  pres- 
ently, although  it  does  not  take  effect  in  posses- 
sion until  a  future  time.*  The  lessee  has  only  an 
interesse  termini  between  the  date  of  the  lease 
and  the  commencement  of  the  term;*  and  the 
rules  applicable  to  an  interesse  termini  at  com- 
mon law  are  equally  applicable  to  leases  to  com- 
mence in  futuro.^  The  estate  does  not  vest  in  the 
lessee  until  entry  ^  and  a  judgment  against  him 
creates  no  lien  on  the  premises.*^  A  term  which 
is  not  to  take  effect  within  a  period  of  a  life  or 
lives  in  being,  and  twenty-one  years  and  the  frac- 
tion of  another  year,  is  invalid  within  the  doc- 
trine of  perpetuity.^ 

1  1  Greenleaf  8  Cruise  on  Real  Property,  226;  Field  v. 
Howell,  6  Ga.  423;  Whitney  v.  Allaire,  1  N.  Y.  311; 
Young  V.  Dake,  5  N.  Y.  463,  55  Am.  Dec.  356;  Becar  v. 
Flues,  64  N.  Y.  518. 

2  Wood  V.  Hubbell,  10  N.  Y.  487. 

3  See  4  Kent's  Commentaries,  97;  1  Washburn  on 
Real  Property,  297;  Doe  v.  Walker,  5  Barn.  &  C.  Ill; 
sec.  83,  ante. 

4  Coke  on  Littleton,  46;  Wood  v.  Hubbell,  10  N.  Y. 

488. 

5  Crane  v.  O'Connor,  4  Edw.  Ch.  409. 

6  See  Cadell  v.  Palmer,  1  Clark  &  F.  373;  10  Bing. 
140;  Williams  on  Real  Property,  328;  Morrison  v.  Rossig- 
nol,  5  Cal.  64;  Field  v.  Howell,  6  Ga.  423;  Diffenderfer  v. 
Board  etc.,  120  Mo.  455. 

§  85.    Is  a  Chattel  Real. 

An  estate  for  years  is  in  law  considered  a  chat- 
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tel  real.*  It  is  an  interest  in  land  having  the 
quality  of  immobility,  which  renders  it  real;  but 
since  the  period  for  which  it  can  last  must  always 
be  fixed  and  determined,*  it  is  deemed  a  mere 
chattel.^  Hence,  an  estate  for  years  does  not  pass 
to  the  heir  of  the  owner  npon  the  death  of  the 
latter,  but  vests  in  the  executor,  etc.,  as  a  part  of 
the  personal  estate."*  An  estate  for  years  is  no 
obstacle  to  a  claim  for  dower.  The  widow,  in  such 
case,  is  to  be  endowed  of  the  reversion,  and  a  pro- 
portional part  of  the  rent.* 

1  Brewster  v.  Hill,  1  N.  H.  350;  Ex  parte  Gay,  5  Mass. 
419;  Osborne  v.  Humphrey,  7  Conn.  335;  Bisbee  v.  Hall, 
3  Ohio,  405;  Crowe  v.  Wilson,  65  Md.  479,  57  Am.  Rep. 
343;    Cal.  Civ   Code,  sec.  765. 

2  See  sec.  81,  ante. 

3  2  Blackstone's  Commentaries,  385;  Span^ler  v.  Stan- 
ler,  1  Md.  Ch.  36;  Murdock  v.  Ratcliff,  7  Ohio,  119. 

4  Pngsley  v.  Aikin,  11  N.  Y.  498;  Chapman  v.  Gray, 
15  Mass.  439;  Dillingham  v.  Jenkins,  7  Smedes  &  M. 
479;  Ackland  v.  Pring,  3  Man.  &  G.  937;  Mackay  v. 
Mackreth,  4  Doug.  213;  2  Chit.  461.  Otherwise  in  Geor- 
gia, by  statute:  Ga.  Code,  sees.  22,  73. 

5  Sykes  v.  Sykes,  49  Miss.  190,  218. 

§  86.    Incidents  to. 

The  right  to  take  estovers  is  incident  to  an  es- 
tate for  years;-*-  but  the  tenant  for  years  may  not 
commit  waste,*  and,  in  the  absence  of  a  special 
agreement,  he  may  be  held  liable  in  an  action  to 
his  lessor  for  all  waste  done  on  the  land  demised, 
by  whomsoever  it  may  be  committed.*  And,  in 
a  proper  case,  an  injunction  will  be  granted  to 
restrain  the  commission  of  waste."*     So  the  per- 
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Bonal  representatives  of  a  deceased  lessee  are  lia- 
ble to  an  action  for  waste  done  while  they  are  in 
possession,  but  not  for  waste  committed  by  the 
decedent.*^  As  a  general  rule,  if  the  term  for 
years  is  certain,  the  tenant  is  not  entitled  to  em- 
blements;® but  it  is  otherwise  where  the  tenure  is 
uncertain  and  dependent  upon  a  contingency,'^  as 
where  it  is  made  determinable  on  the  death  of  a 
particular  person.®  Tenant  for  years  may  re- 
move fixtures,^  but  in  the  absence  of  an  agree- 
ment or  custom  to  the  contrary,  the  removal  must 
be  made  before  the  expiration  of  the  term.^^  An 
estate  for  years,  being  a  chattel  interest,  and  vest- 
ing in  the  executor  or  administrator,  is  subject  to 
the  payment  of  simple  contract  debts;^*  and  it 
is  also  liable  to  attachment  and  sale  on  execu- 
tion.*^ But  unless  made  so  by  statute,  a  judg- 
ment is  no  lien  on  the  estate  of  a  lessee  for  years.*^ 

1  See  Livingston  v.  Reynolds,  2  Hill,  157;  Hubbard  v. 
Shaw,  12  Allen,  120;  Wetherell  v.  Ho  wells,  1  Camp.  227; 
sec.  36,  ante. 

2  Freer  v.  Statenbur,  2  Abb.  Ct.  App.  189;  34  How. 
Pr.  440;  Davis  v.  Alden,  2  Gray,  309;  Simmons  v.  Norton, 
7  Bing.  640.    And  see  chapter  XII,  post. 

3  Cook  V.  Champlain  Transp.  Co.,  1  Denio,  91;  Atter- 
soU  V.  Stevens,  1  Taunt.  198;  Parrott  v.  Barney,  2  Abb. 
U.  S.  197.  See,  also,  Burdett  v.  Withers,  7  Ad.  &  E.  136; 
Harnett  v.  Maitland,  16  Mees.  &  W.  257;  Miller  v.  Pres- 
cott,  163  Mass.  12,  47  Am.  St.  Rep.  434. 

4  Pilisworth  v.  Hopton,  6  Ves.  51;  De  Wilton  v.  Saxon, 
6  Ves.  106. 

5  Hambly  v.  Trott,  Cowp.  376;  1  Greenleafs  Cruise 
on  Real  Property,  222. 

6  Whitmarsh  v.  Cutting,  10  Johns.  361;  Harris  v.  Car- 
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son,  7  Leigh,  632.  Compare  Iddings  v.  Nagle,  2  Watts  & 
S.  22;  Sanders  v.  Ellington,  77  N.  C.  255. 

7  Oland's  Case,  5  Coke,  116b;  Kingsbury  ▼.  Collins, 
4  Bing.  207;  Harris  v.  Frink,  49  N.  Y.  24,  10  Am.  Rep. 
318.    ' 

8  1  Greenleaf's  Cruise  on  Real  Property,  234;  and  see 
Stewart  v.  Doughty,  9  Johns.  108. 

9  Tate  v.  Blackbnrne,  48  Miss.  1;  Holbrook  ▼.  Cham- 
berlain, 116  Mass.  155,  17  Am.  Rep.  146;  Seeger  v.  Pettit, 
77  Pa.  St.  437,  18  Am.  Rep.  452;  Towne  v.  Fiske,  127 
Mass.  125,  34  Am.  Rep.  353;  Hepsham  v.  Dettre,  89  Pa. 
St.  506;  Ombony  v.  Jones,  19  N.  Y.  234.  And  see  sec.  9, 
ante. 

10  Reynolds  v.  Shuler,  5  Cow.  323;  Cromie  v.  Hoover, 
40  Ind.  49;  Torrey  v.  Burnett,  38  N.  J.  457,  20  Am.  Rep. 
421;  Haflick  v.  Stober,  11  Ohio  St.  482;  Lyde  v.  Russell, 

1  Barn.  &  Adol.  394.  Compare  Weeton  v.  Woodcock,  7 
Mees.  &  W.  14;  Loughran  v.  Ross,  45  N.  Y.  792,  6  Am. 
Rep.  173. 

11  Pugsley  V.  Aiken,  11  N.  Y.  498. 

12  Shelton  v.  Codman,  3  Cush.  318. 

13  Vredenbergh  v.  Morris,  1  Johns.  Cas.  223. 

§  87.     Merger  by  TTnion  with  Freehold. 

If  a  term  for  years  becomes  vested  in  the  per- 
son who  is  seised  of  the  freehold,  the  term  merges 
in  the  freehold,  and  becomes  extinct;*  which  is 
in  accordance  with  the  inflexible  rule  at  law,  that, 
whenever  a  greater  and  a  less  estate  meet  in  the 
same  person,  without  any  intermediate  estate,  the 
less  at  once  merges  into  the  greater.^ 

1  4  Kenfs  Commentaries,  98;  1  Greenleaf's  Cruise  on 
Real  Property,  236;  and  see  Cottee  v.  Richardson,  8  Eng. 
L.  &  Eq.  498;  Doe  v.  Lawes,  7  Ad.  &  E.  195. 

2  Roberts  v.  Jackson,  1  Wend.  478;  James  v.  Morey, 

2  Cow.  246,  14  Am.  Dec.  475;  Bostwick  v.  Frankfield,  74 
N.  Y.  214;  Jackson  v.  Relf,  26  Fla.  465;  Savings  Bank 
V.  Pierce,  54  Neb.  712;  and  see  sec.  100,  post. 
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§  88.    Assignment  and  Underlease. 

A  tenant  for  years,  unless  restrained  by  his 
lease,  may  assign  over  his  interest,  whether  the 
term  is  in  possession,  or  is  to  commence  in  futuro;^ 
or  he  may  underlet  for  so  long  a  time  as  his  inter- 
est continues.^  To  constitute  an  assignment,  the 
entire  interest  of  the  lessee  in  all  the  premises  in- 
cluded in  the  assignment  must  pass  to  the  as- 
signee.* If  he  parts  with  his  entire  interest,  he 
has  made  a  complete  assignment;  if  he  has  trans- 
ferred his  entire  interest  in  a  part  of  the  premises, 
he  has  made  an  assignment  pro  tanto."*  And  al- 
though the  instrument  may  be  in  form  a  sublease, 
yet  if  it  conveys  the  whole  estate,  it  will  operate 
as  an  assignment.*  But  if  the  lessee  retains  a 
reversion  in  himself,  he  has  made  a  sublease;* 
and  where  he  leased  a  part  of  the  premises  for  the 
remainder  of  his  term,  with  easements  in  the  other 
part,  this  was  held  to  be  an  underlease,  and  not  an 
assignment.'' 

1  Robinson  v.  Perry,  21  Ga.  183,  68  Am.  Dec.  455;  and 
see  Becar  v.  Flues,  64  N.  Y.  520;  sec.  101,  post. 

2  Pike  v.  Eyre,  9  Barn.  &  C.  909;  King  v.  Aldborough, 
1  East,  597;  Jackson  v.  Harrison,  17  Johns.  70;  Roberts 
V.  Geis,  2  Daly,  535. 

3  Van  Rensselaer  v.  Gallup,  5  Denio,  454;  Indianapolis 
etc.  V.  Cleveland  etc.  R.  R.  Co.,  45  Ind.  281;  McNeil  v. 
Kendall,  128  Mass.  245,  35  Am.  Rep.  373. 

4  Woodhull  V.  Rosenthal,  61  N.  Y.  391. 

5  Bedford  v.  Terhune,  30  N.  Y.  457,  86  Am.  Dec.  394; 
McNeil  V.  Kendall,  128  Mass.  245,  35  Am.  Rep.  373; 
Parmenter  v.  Webber,  8  Taunt.  593;  Langford  y,  Selmes, 
3  Kay  &  J.  229. 


225  ESTATES  FOB  YEABS.  fi  89 

6  Woodhull  V.  Rosenthal,  61  N.  Y.  391;  Collins  v. 
Hasbrouck,  56  N.  Y.  157;  Sexton  v.  Storage  Co.,  129  111. 
318,  16  Am.  St.  Rep.  274;  Smiley  v.  Van  Winkle,  6  Cal. 
605;  Constantine  v.  Wake,  1  Sweeny,  239;  Davis  v.  Mor- 
ris, 36  N.  Y.  569.  See  Martin  v.  O'Conner,  43  Barb.  522. 
Sufficient  memorandum  of  term-s  of  sublease  to  satisfy 
the  statute  of  frauds:  See  Freeland  v.  Ritz,  154  Mass. 
257,  26  Am.  St.  Rep.  244. 

7  McNeil  v.  Kendall,  128  Mass.  245,  35  Am.  Rep.  373. 
See  sec.  101,  post. 

§  89.    Forfeiture. 

At  common  law,  the  attempt  by  a  tenant  for 
years  to  create  a  greater  interest  than  he  has, 
thereby  devesting  the  remainder  or  reversion,  will 
operate  as  a  forfeiture  of  his  estate.*  And  if  the 
husband  is  in  possession  of  a  term,  in  right  of  his 
wife,  and  forfeits  it,  the  forfeiture  will  bind  the 
wife.^  But  a  lease  by  a  tenant  for  years  for  a 
longer  term  than  he  has  is  not  a  forfeiture,  for 
the  reason  that,  being  only  a  contract  between 
him  and  his  lessee,  the  interests  of  the  reversioner 
or  remainderman  are  not  thereby  affected.*  So 
the  principles  on  which  the  English  law  of  for- 
feiture is  founded  are  held  to  be  inapplicable  to 
our  condition  and  circumstances  in  this  country;* 
and  the  rule  generally  adopted  is,  that  a  convey- 
ance by  a  tenant  for  years  of  a  greater  estate  than 
he  has  passes  only  the  title  and  estate  which  he 
could  lawfully  grant.*^  Such  conveyance  cannot, 
of  course,  devest  a  remainder  or  reversion,  and  no 
forfeiture  is  therefore  incurred.^  A  tenant  for 
years  may,  however,  forfeit  his  term  by  a  disaffirm- 
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ance  of  his  landlord's  title  ;'^  but  mere  words  can 
never  work  a  forfeiture  of  the  term;*  and  the 
same  may  be  said  of  a  mere  payment  of  rent  to  a 
third  person.®  Forfeiture  of  a  leasehold  interest 
in  land  is  not  implied,  nor  favored  in  law.  And 
the  well-established  general  rule  is,  that  any  act 
done  by  the  lessor  knowing  of  a  cause  of  forfeit- 
ure by  the  lessee,  affirming  the  existence  of  the 
lease,  and  recognizing  the  lessee  as  his  tenant, 
is  a  waiver  of  such  forfeiture.*^  A  mechanic's 
lien  attaching  to  leasehold  estate  is  subject  to  all 
conditions  of  the  lease,  and  may  be  defeated  by  a 
forfeiture  under  the  express  conditions  thereof.** 

1  Coke  on  Littleton,  251b;  1  Greenleaf's  Cruise  on 
Real  Property,  241;  and  see  Pollen  v.  Brewer,  7  Com.  B., 
N.  S.,  371. 

2.   1  Rollers  Abridgment,  851. 

3  1  Greenleaf's  Cruise  on  Real  Property,  241;  East- 
court  V.  Weeks,  1  Salk.  187. 

4  De  Lancey  v.  Ganong,  9  N.  Y.  19;  Rogers  v.  Moore, 
11  Conn.  553. 

5  Rogers  v.  Moore,  11  Conn.  553;  Hall  v.  Benner,  1 
Penr.  &  W.  402,  21  Am.  Dec.  394;  and  see  sec.  39,  ante. 

6  Rbgers  v.  Moore,  11  Conn.  553;  Stevens  v.  Winship, 
1  Pick.  318,  11  Am.  Dec.  178. 

7  Jackson  v.  Vincent,  4  Wend.  633;  Newman  v.  Rut- 
ter,  8  Watts,  51;  Bolton  v.  Landers,  27  Cal.  104;  Thayer 
T.  Waples,  26  La.  Ann.  502;  Ellerbrock  v.  Flynn,  1 
Cromp.  M.  &  R.  137. 

8  De  Lancey  t.  Ganong,  9  N.  Y.  26;  Graves  v.  WeUs, 
10  Ad.  &  E.  427. 

9  Dillon  V.  Parker,  Gow,  180. 

10  Webster  v.  Nichols,  104  111.  160;  and  see  Ray  v. 
Gas  Co.,  138  Pa.  St.  576,  21  Am.  St.  Rep.  922;  Thomas  v. 
Hukill,  34  W.  Va.  385;  Guffy  v.  Hukill,  34  W.  Va.  49, 
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26  Am.  St.  Rep.  901;  Moses  v.  Loamis,  156  111.  392,  47 
Am.  St.  Rep.  194,  and  note;  Miller  v.  Prescott,  163  Mass. 
12,  47  Am.  St.  Rep.  434;  Dahm  v.  Barlow,  93  Ala.  120. 

11    Williams  v.  Vanderbilt,  145  111.  238,  36  Am.  St. 
Rep.  486. 
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LEASE. 

§  90.    Definition. 

§  91.    Distinction  between  lease  and  agreement  to  lease 

§  92.    Who  may  be  lessors. 

§  92a.  Same— Continued. 

§  93.    Who  may  be  lessees. 

§  94.    What   may   be  subject  of. 

§  94a.  Delivery  of. 

§  95.    Acceptance  of. 

§  96.    Contract  upon  shares. 

§  97.    Perpetual  lease. 

§  98.    Beginning  of  lease. 

§  99.    Termination  of  tenancy. 

§  100.    Surrender. 

§  100a.  Same— Continued. 

§  100b.  Merger. 

§  101.    Assignment  of. 

§  101a.  Same— Continued. 

§  102.    Conditions. 

§103.    Covenants. 

§  103a.  Same— Continued.       ^ 

§  lOSb.  Same— As  to  renewal  of  lease. 

§  103c.  Same— \s  to  repairs. 

§  103d.  Same— Breaches  of  covenants  and  liability  for. 

§  103e.  Eviction. 

§  103f.  Abandonment  by  tenant. 

§  104.    Estoppel. 
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§  105.    Validity. 

§  105a.  Re-entry  by  landlord,  etc. 

§  105b.  Crops,  fixtures,  etc. 

§  105c.  Oil  and  gas  leases. 

§  90.     Definition. 

A  lease,  or  the  contract  by  which  an  estate  for 
years  is  created/  is  defined  to  be  a  contract  for 
the  possession  and  profits  of  lands  and  tenements 
for  a  determinate  period,  with  the  recompense  of 
rent  or  other  income.^  The  person  letting  the 
land  is  called  the  lessor,  or  landlord;  and  the  par- 
ty to  whom  the  lease  is  made  the  lessee,  or  ten^ 
ant.*  As  a  general  rule,  leases  for  years  must  be 
in  writing;*  and  they  are  usually  sealed  as  well 
as  signed.*^  But  it  is  well  settled  that  a  valid 
lease  of  lands  for  years  may  be  made  by  a  writing 
not  under  seal.®  The  words  "demise,  lease,  and 
to  farm  let,^'  are  the  proper  ones  to  constitute  a 
lease  ;'^  but  any  other  words  which  show  the  in- 
tention of  the  parties  that  one  shall  devest  him- 
self of  the  possession,  and  the  other  come  into  it 
for  a  certain  time,  whatever  be  the  form,  will,  in 
construction  of  law,  be  sufficient.®  In  construing 
a  lease,  the  intention  of  the  parties  is  to  be  gath- 
ered from  the  whole  instrument,  and  from  their 
concurrent  or  subsequent  acts.®  Where  there  are 
existing  statutory  provisions  relating  to  the  form 
and  execution  of  leases,  they  must  of  course  be 
complied  with.*® 

1    See  sec.  82,  ante. 
Boone  Real  Prop.— 20 
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2  Jackson  v.  Harsen,  7  Cow.  325,  17  Am.  Dec.  517; 
Strong  V.  Skinner,  4  Barb.  558;  Giljnore  v.  Ontario  Iron 
Co.,  22  Hun,  392;  Gilmore  v.  Iron  Co.,  86  N.  Y.  455.  A 
lease  properly  signifies  a  demise  or  letting  of  land  unto 
another  for  a  less  time  than  the  lessor  has  in  it:  Hall  v. 
Benner,  1  Penr.  &  W.  402,  21  Am.  Dec.  394. 

3  Jackson  v.  Harsen,  7  Cow.  325,  17  Am.  Dec.  517. 
The  relation  of  landlord  and  tenant  once  established  at: 
taches  to  all  who  succeed  to  the  possession,  through  or 
under  the  tenant,  immediately  or  remotely:  Jackson  v. 
Har«>en,  7  Cow.  325,  17  Am.  Dec.  517;  Jackson  v.  Davis, 
5  Cow.  123,  15  Am.  Dec.  451. 

4  Crommelin  v.  Thiess,  31  Ala.  412,  70  Am.  Dec.  499; 
Brewer  v.  Knapp,  1  Pick.  335;  Den  v.  Johnson,  15  N.  J. 
L.  116;  Allen  v.  Jaquish,  21  Wend.  635. 

5  See  Sharp  v.  Mayor  etc.,  40  Barb.  256;  Stillman  v. 
Harvey,  47  Conn.  26;  Hunt  v.  Hazleton,  5  N.  H.  216, 
20  Am.  Dec.  575;  Kiersted  v.  Orange  etc.  R.  R.  Co.,  69 
N.  Y.  343,  25  Am.  Rep.  199. 

6  University  etc.  v.  Joslyn,  21  Vt.  52;  Den  v.  John- 
son, 15  N.  J.  L.  116;  Nicoll  v.  Burke,  8  Abb.  N.  C.  213: 
78  N.  Y.  580.  See  Coudert  v.  Cohn,  118  N.  Y.  309,  16 
Am.  St.  Rep.  761;  Wallace  v.  Scoggins,  18  Or.  502,  17 
Am.  St.  Rep.  749,  and  extended  note,  treating  of  effect 
of  parol  lease  for  more  than  a  year. 

7  Jackson  v.  Delacroix,  2  Wend.  438. 

8  Jackson  v.  Delacroix,  2  Wend.  438;  People  v.  Kel- 
sey,  38  Barb.  269;  Putnam  v.  Wise,  1  Hill,  234,  37  Am. 
Dec.  309;  Krider  v.  Lafferty,  1  Whart.  303;  Waller  v. 
Morgan,  18  B.  Mon.  136;  Doe  v.  Benjamin,  9  Ad.  ^  E. 
650;  Bond  v.  Roshing,  1  El.  B.  &  E.  371;  Moore  v. 
Miller,  8  Pa.  St.  272;  Weed  v.  Crocker,  13  Gray,  219; 
New  York  etc.  R.  R.  Co.  v.  Randall,  102  Ind.  453;  Alcorn 
V.  Morgan,  77  Ind.  184. 

9  People  V.  Gillis,  24  Wend.  201;  Jenkins  v.  Eldredge, 
3  Story,  325;  Iddings  v.  Nagle,  3  Watts  &  S.  24;  Doe  v. 
Powell,  8  Scott  N.  R.  687;  7  Man.  &  G.  980.  See  Banker 
V.  Braker,  9  Abb.  N.  C.  411;  Osborn  v.  Farwell,  87  111. 
89,  29  Am.  Rep.  47;  Whitford  v.  Laidler,  94  N.  Y.  145, 
46  Am.  Rep.  131. 

10  See  Richardson  v.  Bates,  8  Ohio  St.  257;  Anderson 
v.  Critcher,  11  Gill  &  J.  450,  37  Am.  Dec.  72;  Chapman 
V.  Bluck,  4  Bing.  N.  C.  187. 
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§  91.    Distinction  Between  Lease  and  Agreement 
to  Lease. 

Whether  an  instrument  produced  amounts  to 
an  actual  lease,  or  only  to  an  agreement  for  a 
lease,  is  purely  a  question  of  intention,  to  be  col- 
lected from  the  whole  instrument.*  If  the  in- 
strument provides  that  a  lease  shall  be  given  at  a 
future  day,  it  is  an  agreement  for  a  lease,  as  con- 
tradistinguished from  a  present  demise;*  and  this 
is  so,  although  followed  by  actual  occupation.^ 
But  if  there  be  apt  words  of  present  demise,  and 
to  these  is  superadded  a  covenant  for  a  future 
lease,  the  instrument  is  to  be  considered  as  a  lease, 
and  the  covenant  as  operating  in  the  nature  of  a 
covenant  for  further  assurance.**  A  contract  to 
lease  must  be  established  by  competent  proofs,  and 

be  clear,  definite,  and  certain.* 

-\ 

1  Jackson  v.  Delacroix,  2  Wend.  439;  Stanley  v. 
Brunswick  Hotel  Co.,  13  Me.  51,  20  Am.  Dec.  485;  Doe 
v.  Smith,  6  East,  530;  Fenner  v.  Hepburn,  2  Younge  & 
C.  159;  Gore  v.  Lloyd,  12  Mees.  &  W.  468. 

2  Jackson  v.  Kisselbrack,  10  Johns.  336,  6  Am.  Dec. 
341. 

3  Camden  v.  Batterbury,  5  Com.  B.,  N.  S.,  896. 

4  Jackson  v.  Kisselbrack,  10  Johns.  336,  6  Am.  Dec. 
341.  Compare  Thornton  v.  Payne,  5  Johns.  74;  Whitney 
V.  Allaire,  1  N.  Y.  311;  Warman  v.  Faithfull,  5  Barn.  & 
Adol.  1042;  Wright  v.  Trevezant,  3  Car.  &  P.  441;  Poople 
V.  Kelsey,  14  Abb.  Pr.  372;  Weld  v.  Traip,  14  Gray,  330; 
McGrath  v.  Boston,  103  Mass.  371. 

5  Mclneres  v.  Hogan,  61  How.  Pr.  440. 

§  92.    Who  may  be  Lessors. 

Any  person  having  the  capacity  to  enter  into 
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contracts  generally  may  make  a  lease  for  any  pe- 
riod not  exceeding  his  own  interest  in  the  thing 
leased.*  A  lease  made  by  an  infant  is  not  void, 
bnt  only  voidable;^  and  nntil  he  avoids  it  the 
adult  party  will  be  bound  thereby.^  A  lease  made 
by  a  person  non  compos  mentis  is  either  abso- 
lutely void,'*  or,  at  least,  voidable.*^  But  the  com- 
mittee or  guardian  of  such  person  is  usually  au- 
thorized by  law  to  lease  has  property;®  and  the 
guardian  of  an  infant  may  lease  his  lands  for  a 
period  not  exceeding  his  minority^  But  a  mere 
natural  guardian  has  not  such  power.®  At  com- 
mon law,  the  wife  cannot  lease  her  lands  without 
her  husband^s  concurrence;®  but  the  husband  has 
such  an  interest  in  lands  owned  in  fee  by  the  wife 
that  he  can  give  a  lease  thereof  for  a  term  of 
years,  which  will  be  valid  during  the  coverture,  at 
least.*^  Statutes  enacted  in  the  different  states 
have,  however,  modified  these  rules,  and  under 
their  provisions  the  wife  may  lease  her  lands  with- 
out the  concurrence  of  her  husband.**  An  ex- 
ecutor or  administrator  may  be  lessor  of  lands  in 
which  the  deceased  owned  a  term  for  years;*^  so 
trustees  who  have  the  legal  fee  in  lands  may  grant 
leases;*^  and  corporations  have  power  to  grant 
leases,  unless  specially  restricted  by  law.*'*  A  ten- 
ant for  life  can  make  a  lease,  but  not  to  continue 
beyond  his  own  estate;**^  and  a  mortgagor  can 
lease  the  mortgaged  premises.*®  Joint  tenants, 
coparceners,  and   tenants  in  common  may  lease 
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their  undivided  interests,  either  jointly  or  sever- 
ally.*'' A  lease  made  by  a  person  having  no  es- 
tate in  th€  lands  at  the  time  may  become  good  by 
estoppel.*®  Leases  by  ecclesiastical  persons  in 
England  are  regulated  by  statutes  which  have  no 
force  in  the  United  States.** 

1  2  Greenleaf  s  Cruise  on  Real  Property,  384;  and  see 
Doe  v.  Watts,  9  East,  19;  Iseham  v.  Morrice,  Cro.  Car. 
109. 

2  Drake  v.  Ramsay,  5  Ohio,  251;  Scott  v.  Buchanan, 
11  Humph.  468;  Tucker  v.  Moreland,  10  Pet.  71;  Zouch 
V.  Parsons,  3  Burr.  1806. 

3  Bool  v.  Mix.  17  Wend.  119,  31  Am.  Dec.  285;  Wor- 
cester V.  Eaton,  13  Mass.  371,  7  Am.  Dec.  155;  Wheaton 
V.  East,  5  Yerg.  41,  26  Am.  Dec.  251;  Kline  v.  Beebe,  6 
Conn.  494. 

4  Faulder  v.  Silk,  3  Camp.  126;  Beavan  v.  M'Donnell, 

9  Ex.  309;  Wait  v.  Maxwell,  5  Pick.  217,  16  Am.  Dec. 
391;  Grant  v.  Thompson,  4  Conn.  203,  10  Am.  Dec.  119. 

5  Webster  v.  Woodford,  3  Day,  90;  Jackson  v. 
Gumaer,  2  Cow.  552;  Pearl  v.  McDowell,  3  J.  J.  Marsh. 
658,  20  Am.  Dec.  199;  Farnam  v.  Brooks,  9  Pick.  212; 
Prentice  v.  Achorn,  2  Paige,  31;  Conant  v.'  Jackson,  16 
Vt.  335;  Gore  v.  Gibson,  13  Mees.  &  W.  623. 

6  See  Knipe  v.  Palmer,  2  Wils.  136. 

7  Field  v.  Schieffelin,  7  Johns.  Ch.  154,  11  Am.  Dec. 
441;  Byrne  v.  Van  Hoesen,  5  Johns.  66;  King  v.  Oakley, 

10  East,  494;  Van  Doren  v.  Everitt,  2  South.  460,  8  Am. 
Dec.  615. 

8  Magruder  v.  Peter,  4  Gill  &  J.  323;  Putnam  v. 
Ritchie,  6  Paige,  390. 

9  See  Murray  v.  Emmons,  19  N.  H.  483. 

10  Eaton  v.  Whittaker,  18  Conn.  228,  44  Am.  Dec. 
586. 

11  See  Elliott  y.  Gower,  12  R.  L  79,  34  Am.  Rep.  600; 
McKesson  v.  Stanton,  50  Wis.  297,  36  Am.  Rep.  850; 
Krouskop  V.  Shoutz,  51  Wis.  204;  37  Wis.  817;  Williams 
▼.  Urmston,  25  Ohio  St  296,  35  Am.  Rep.  611. 
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12  2  Greenleaf's  Cruise  on  Keal  Property,  392.  Com- 
pare Simpson  v.  Gutteridge,  1  Madd.  616;  Bank  of  Ham- 
ilton V.  Dudley,  2  Pet.  492;  George  v.  Baker,  3  Allen,  326; 
Doe  V.  Sturges,  7  Taunt.  217. 

13  Sinclair  v.  Jackson,  8  Cow.  548;  Cox  v.  Walker,  26 
Me.  504;  Greason  v.  Keteltas,  17  N.  Y.  491;  and  see 
Malpas  v.  Ackland,  3  Russ.  273. 

14  Boone  on  Corporations,  sees.  40,  268. 

15  Story  v.  Johnson,  2  Younge  &  C.  586;  and  see 
Horsey  v.  Horsey,  4  Harr.  (Del.)  517;  Doe  v.  Morse,  1 
Barn.  &  Adol.  865. 

16  Gibson  v.  Farley,  16  Mass.  280;  Hutchinson  v. 
Dearing,  20  Ala.  798;  Rawson  v.  Eicke,  7  Ad.  &  E.  451. 

17  Keay  v.  Goodwin,  16  Mass.  1;  Wall  v.  Hinds,  4 
Gray,  256;  Cowper  v.  Fletcher,  6  Best  &  S.  464. 

18  Jackson  v.  Murray,  12  Johns.  201;  Webb  v.  Austin, 
8  Scott  N.  R.  419. 

19  See  2  Greenleaf's  Cruise  on  Real  Property,  385; 
Cheever  v.  Pearson,  16  Pick.  273. 

§  92a.     Same — Continued. 

One  may  be  a  landlord  who  is  not  an  owner. 
Thus  if  a  person  assumes  to  be  owner  of  the  prem- 
ises, and  conducts  himself  as  such,  and  assumes  the 
position  of  landlord,  he  cannot  escape  from  his  ob- 
ligations as  such  by  showing  that  he  does  not  own 
the  premises.*  A  lease  reciting  that  it  is  made  by 
"M.,  agent  of  D.,"  and  signed  in  the  same  man- 
ner, is  the  contract  of  the  principal.*  Under  en- 
abling acts,  a  married  woman  may  lejase  her  lands 
without  her  husband  joining,^  and  a  statute 
which  provides  that  a  wife  may  not,  without  the 
joinder  of  her  husband,  convey  certain  "real  es- 
tate^'  does  not  prohibit  her  from  leasing  the  prem- 
ises in  her  name  alone  for  a  term  of  years.'*    In 
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California,  a  lease  by  a  married  woman  is  an  in- 
strument which  is  required  to  be  acknowledged.** 

1  Lindsey  y.  Lei^rhton,  150  Mass.  285, 15  x\m.  St.  Rep. 
199. 

2  Avery  v.  Dougherty,  102  Ind.  443,  52  Am.  Rep.  680< 

3  See  sec.  91,  ante. 

4  Perkins  v.  Morse,  78  Me.  17,  57  Am.  Rep.  780. 

5  Carlton  v.  Williams,  77  Cal.  89,  11  Am.  St.  Rep.  243. 

§  93.    Who  may  be  Lessees. 

Any  person,  even  an  idiot,  lunatic,  or  drunkard, 
may  be  a  lessee,  because  a  lease  is  always  pre- 
sumed to  be  beneficial  to  the  person  who  takes 
it.^  So  a  married  woman  may  hold  under  a 
lease;*  and  an  infant  may  be  a  lessee,  and  if  the 
use  of  the  premises  comes  within  the  definition  of 
a  necessary,  he  will  be  bound  to  pay  rent.^  And 
by  continuing  in  possession  of  'the  leased  prem- 
ises after  full  age  he  will  thereby  affirm  the  exist- 
ing lease."*  A  corporation  may  be  a  lessee,  and 
may  hold  as  tenant  from  year  to  year.*^  So  a  mu- 
nicipal corporation  or  a  quasi  corporation,  such  as 
a  county,  may  enter  into  a  lease  and  become  a 
tenant  of  real  estate,  when  the  use  thereof  is 
needed  to  carry  out  any  of  its  acknowledged  pow- 
ers, and  to  attain  the  public  purposes  for  which  it 
was  erected.®  But  no  lease  can  be  made  to  a  cor- 
poration which  was  not  in  existence  at  the  time  it 
is  claimed  the  lease  was  made.'^ 

1  2  Greenleaf  8  Cruise  on  Real  Property,  398;  Coke  on 
Littleton,  2b.  A  lease  executed  by  an  agent  of  the  lessee 
in  his  individual  name,  is  not  binding  upon  th(  principal; 
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Kierstend  v.  Orange  etc.  R.  R.  Co.,  69  N.  Y.  343,  25  Am. 
Rep.  199. 

2  CJoke  oil  Littleton,  3a.    See  Rotch  v.  Miles,  2  Conn. 
638. 

3  Lowe  V.  Griffith,  1  Scott,  460. 

4  Doe  V.  Smith,  2  Term  Rep.  436;  Holmes  v.  Blogg,  8 
Taunt.  35. 

5  Crawford  v.  Longstreet,  43  N.  J.  L.  325. 

6  Davis  V.  Mayor  etc.,  83  N.  Y.  207. 

7  Utah  Optical  Co.  v.  Keith,  18  Utah,  464. 

§  94.    What  may  be  Subject  of. 

Lands,  houses,  and  the  like,  or,  in  other  words, 
corporeal  hereditaments,  are  properly  the  subject 
of  lease;*  and  some  kinds  of  incorporeal  heredita- 
ments may  also  he  leased.*  Many  contracts  en- 
tered into  in  relation  to  interests  in  lands,  al- 
though they  do  not  create  the  technical  relation 
of  landlord  and  tenant,  partake  more  or  less  of 
the  character  of  leases  of  corporeal  hereditaments,- 
and  the  same  rules  are,  to  a  great  extent,  applic- 
able.^ An  instrument  giving  the  right  to  quarry 
and  take  away  stone  from  land  for  a  number  of 
years  is  not  a  transfer  of  the  land,  but  a  lease.* 
On  a  lease  of  hotel  property,  a  kettle^  situated  on 
the  lessor^s  adjacent  lot,  and  used  by  him  in  con- 
nection with  the  hotel,  does  not  pass  as  appurte- 
nant, when  not  indispensable  to  the  enjoyment  of 
the  hotel.''  A  mistake  in  the  description  of  the 
land  in  a  lease  may  be  corrected  in  equity.*  And 
uncertainty  in  description  of  the  premises  is  cured 
by  possession  and  payment  of  rent  under  the 
lease.'^ 
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1  2  Greenleaf's  Cruise  on  Real  Property,  383.  See 
Rooks  V.  Moore,  Busb.  1.  A  lease  of  a  "store"  includes 
the  land  under  it,  and  to  the  middle  of  a  private  way  in 
the  rear,  the  fee  of  which  is  in  the  lessor:  Hooper  v. 
Famsworth,  128  Mass.  487.  Compare  Sherman  v.  Will- 
iams, 113  Mass.  481,  18  Am.  Rep.  522;  Riddle  v.  Little- 
field,  53  N.  H.  503,  16  Am.  Rep.  388;  People  v.  Gedney, 
10  Hun,  151;  Spies  v.  Damm,  54  How.  Pr.  293;  Lowell  v. 
Strahan,  145  Mass.  1,  1  Am.  St.  Rep.  422. 

2  Davenport's  Case,  8  Rep.  144;  Jones  v.  Clerk, 
Hardin,  46;  Coke  on  Littleton,  16b. 

3  See  Smith  v.  Simons,  1  Root,  318,  1  Am.  Dec.  491; 
Provost  V.  Calder,  2  Wend.  517;  Mayor  etc.  v.  Mabie,  13 
N.  Y.  151,  64  Am.  Dec.  638;  Croade  v.  Ingraham,  13 
Pick.  33;  Sanderson  v.  Scranton,  105  Pa.  St.  472;  Massot 
V.  Moses,  3  S.  C.  168,  16  Am.  Rep.  697;  Lazarus*  Estate, 
145  Pa.  St.  1.  Goods  and  chattels  may  be  the  subject  of 
lease:  Mickle  v.  Miles,  31  Pa.  St.  20;  Whitaker  v.  Haw- 
ley,  25  Kan.  674,  37  Am.  Rep.  277;  Webber  v.  Lee,  26 
Alb.  L.  J.  453;  Bamhart  v.  Hanford,  105  Iowa,  116. 

4  Baker  v.  Hart,  123  N.  Y.  470;  Duncan  v.  Hartman, 
143  Pa.  St.  595,  24  Am.  St.  Rep.  570;  so,  to  same  effect, 
Kile  V.  Giebner,  114  Pa.  St.  381. 

5  Barrett  v.  Bell,  82  Mo.  110,  52  Am.  Rep.  361;  and 
see  Frey  v.  Drahos,  6  Neb.  1,  29  Am.  Rep.  353;  Bolton  v. 
Bolton,  11  Ch.  Div.  968. 

6  Bradshaw  v.  Atkins,  110  111.  323. 

7  Buckley  v.  Devine,  127  HI.  406. 

§  94a.    Delivery  of. 

A  lease  must  be  delivered  in  order  to  become 
operative,  but  the  mere  fact  that  it  has  always 
been  in  the  possession  of  the  lessor  is  not  con- 
clusive evidence  that  it  has  not  been  delivered. 
And  where  it  is  retained  by  either  party  with  the 
consent  of  the  other,  it  must  be  considered  as  de- 
livered, if  both  understand  that  it  has  been  exe- 
cuted and  is  in  operation.*  The  parties  may  agree 
upon  the  method  of  the  execution  and  delivery  of 
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the  instrument,  and,  so  long  as  any  material  stipu- 
lation in  this  respect  remains  unperformed,  the 
instrument  is  inoperative.*  As  where  a  lease  was 
signed  by  the  lessor,  and  also  by  certain  officers  of 
the  lessee  corporation,  and  left  with  a  third  person 
to  procure  the  signatures  of  the  other  officers  and 
then  deliver  it  to  the  town  clerk,  it  was  held  that 
it  did  not  take  effect  until  so  signed  by  the  other 
officers.* 

1  Oneto  V.  Restano,  89  Cal.  63. 

2  Brackett  v.  Barney,  28  N.  Y.  333. 

3  Whitford  v.  Laidler,  94  N.  Y.  145,  46  Am.  Rep.  131. 

§  95.    Acceptance  of. 

An  acceptance  of  the  lease  by  the  lessee  is  nec- 
essary in  order  to  charge  him  as  being  bound  by 
it.*  But  the  general  presumption  is,  that  a  lease 
is  beneficial  to  the  party  who  takes  it,*  and  there- 
fore an  acceptance  will  often  be  presumed.*  And 
it  may  be  inferred  from  the  acts  of  the  lessee.* 
But  where  the  lessor  at  the  time  of  making  the 
lease  had  no  title,  and  the  lessee  at  the  same  time 
had  a  perfect  title  to  the  land,  this  is  not  a  bene- 
ficial lease,  and  acceptance  will  not  be  presumed.* 
If  a  lessee,  who  has  not  signed  the  lease,  accepts 
dt  when  properly  executed  by  the  lessor,  he  is 
bound  by  it  the  same  as  if  he  had  executed  it.® 

1  Camp  V.  Camp,  5  Conn.  299,  13  Am.  Dec.  60;  Jack- 
son V.  Dunlap,  1  Johns.  Cas.  114,  1  Am.  Dec.  100:  Hedge 
V.  Drew,  12  Pick.  141,  22  Am.  Dec. '416;  Stephens  t. 
Buffalo  etc.  R.  R.  Co.,  20  Barb.  338. 

2  See  sec.  93,  ante. 
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3  Jackson  v.  Bodle,  20  Johns.  184;  Thome  v.  San 
Francisco,  4  Cal.  127;  Ketsey's  Case,  Cro.  Jac.  320; 
Spencer  v.  Carr,  45  N.  Y.  410;  Merrills  v.  Swift,  18  Conn. 
257. 

4  See  Kramer  v.  Cook,  7  Gray,  550. 

5  Camp  V.  Camp,  5  Conn.  299,  13  Am.  Dec.  60. 

6  Natural  Gas  Co.  v.  Philadelphia  Co.,  158  Pa.  St. 
318,  325. 

§  96.     Contract  upon  Shares. 

The  decisions  are  very  numerous  to  the  effect 
that  a  letting  of  land  on  shares  is  not  a  lease  in 
the  technical  sense,  and  that,  as  to  the  crops 
raised,  the  owner  of  the  land  and  the  cropper  are 
merely  tenants  in  common.^  And  this  is  held  to 
be  so,  even  where  the  letting  is  for  more  than  a 
single  year,^  and  although  the  owner  of  the  land 
agrees  to  pay  the  cropper  for  one-half  the  grain 
produced;^  nor  is  the  rule  changed  by  the  use  of 
the  technical  terms  of  a  lease.'*  On  the  other 
hand,  it  has  been  held  that  a  letting  of  the  land 
for  a  year  will  constitute  the  relation  of  landlord 
and  tenant,  although  the  former  is  to  receive  a 
share  of  the  crops  for  the  use  of  the  land.*^  If  a 
tenant  rents  land  and  agrees  to  pay  the  landlord 
a  part  of  the  crop  in  kind,  and  actually  delivers  a 
part  of  it,  the  title  thereto  is  in  the  latter,  and  is 
not  subject  to  a  judgment   against  the   tenant.® 

1  Caswell  V.  Districh,  15  Wend.  379;  Bradish  v. 
Schenck,  8  Johns.  152;  Lowe  v.  Miller,  3  Gratt.  205,  46 
Am.  Dec.  188;  Williams  v.  Cleaver,  4  Houst.  453;  Guest 
V.  Opdyke,  31  N.  J.  L.  554;  Aiken  v.  Smith,  21  Vt.  181; 
Williams  v.  Nolan,  34  Ala.  167;  Bernel  v.  Hovious,  17 
Cal.  546;  Henderson  v.  Allen,  23  Cal.  521;  De  Mott  v. 
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Hagerman,  8  Cow.  220,  18  Am.  Dec.  443;  Fiquet  v.  Alli- 
son, 12  Mich.  330,  86  Am.  Dec.  54;  Harris  v.  Frink,  49 
N.  Y.  24, 10  Am.  Rep.  318;  Decker  v.  Decker,  17  Hun,  13. 

2  Taylor  v.  Bradley,  39  IT.  Y.  129,  135,  100  Am.  Dec. 
415. 

3  Wilber  v.  Sisson,  53  Barb.  258;  54  N.  Y.  121;  Tanner 
V.  Hills,  44  Barb.  428. 

4  Chandler  v.  Thurston,  10  Pick.  205;  Taylor  v.  Brad- 
ley, 39  N.  Y.  129,  135,  100  Am.  Dec.  415;  Griswold  v. 
Cook,  46  Conn.  198.  The  phrase  "landlord  and  cropper" 
is  familiar  in  Pennsylyania  law:  Iddings  y.  Nagle,  2 
Watts  &  S.  24. 

5  Alwood  V.  Ruckman,  21  HI.  200;  Brown  v.  Jaquette, 
94  Pa.  St.  113,  39  Am.  Rep.  770;  Jackson  v.  Brownell,  I 
Johns.  267,  3  Am.  Dec.  326;  and  compare  Ross  v.  Swar- 
inger,  9  Ired.  481;  Burns  v.  Cooper,  31  Pa.  St.  426;  Walls 
V.  Preston,  25  Cal.  59.  A  mere  contract  for  personal  ser- 
vices, which  would  terminate  with  the  death  of  the 
party  occupying,  is  not  a  lease:  Maverick  v.  Lewis,  3 
McCord,  211.  Nor  does  the  relation  of  landlord  and  ten- 
ant arise  between  the  parties,  where  one  enters  and 
occupies  under  a  contract  to  purchase,  and  fails  to  pay 
the  purchase  money:  Watkins  v.  Holman,  16  Pet.  25; 
Tucker  v.  Adams,  52  Ala.  254.  Compare  Wright  v.  Rob- 
erts, 22  Wis.  161;  Harris  v.  Frlnk,  49  N.  Y.  24,  10  Am. 
Rep.  318.  An  agreement  to  work  land  on  shares  does 
not  constitute  a  partnership:  Jeter  v.  Penn,  28  La.  Ann. 
230;  and  see  Heimstreet  v.  Howland,  5  Denio,  68;  Brown 
T.  Jaquette,  94  Pa.  St.  113,  39  Am.  Rep.  770.  But  com- 
pare Reynolds  v.  Pool,  84  N.  C.  37,  37  Am.  Rep.  607; 
Autrey  v.  Frieze,  60  Ala.  587. 

6  Durdin  v.  Hill,  75  Ga.  228,  58  Am.  Rep.  467. 

§  97.    Perpetual  Lease. 

Perpetual  leases  are  valid,  unless  prohibited  by 
statute/  and  may  be  created  by  a  grant  in  fee, 
reserving  an  annual  rent,  or  by  a  lease  to  continue 
so  long  as  the  tenant  shall  continue  to  pay  the 
rent  and  perform  the  covenants.^  Such  leases  may 
therefore  continue  until  terminated  by  the  mu- 
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tual  agreement  of  the  parties,  or  by  the  enforce- 
ment of  a  forfeiture.^  In  Ohio,  perpetual  leases 
are  by  statute  regarded  as  real  estate  in  respect 
to  descent,  distribution,  and  sales  upon  legal  pro- 
cess.'* In  California,  leases  of  agricultural  land 
for  over  ten  years  are  void;*^  and  leases  of  city 
lots  for  over  twenty  years  are  void.* 

1  See  Hart  v.  Hart,  22  Barb.  606.  The  constitutional 
prohibition  of  agricultural  leases  for  a  longer  period  than 
twelve  years  cannot  be  evaded  by  the  execution  of  two 
leases  at  the  same  time  and  for  the  same  consideration, 
one  for  eight  and  the  other  for  twelve  years,  the  latter 
to  commence  at  the  expiration  of  the  first  term.  Both 
are  void:  Clark  v.  Barnes,  76  N.  Y.  301,  32  Am.  Rep.  306. 

2  Tyler  v.  Heidom,  46  Barb.  439;  Van  Rensselaer  v. 
Hays,  19  N.  Y.  68,  75  Am.  Dec.  278. 

3  Folts  V.  Huntley,  7  Wend.  214;  and  see  Lewis  v. 
Effinger,  30  Pa.  St.  281;  Blackmore  v.  Boardman,  28  Mo. 
420;  Sadlier  v.  Biggs,  27  Eng.  L.  &  Eq.  74;  Willoughby  v. 
Willoughby,  1  Term  Rep.  763. 

4  See  Northern  Bank  v.  Roosa,  13  Ohio,  334;  Loring 
V.  Melendy,  13  Ohio,  355.  In  many  of  the  states,  leases 
which  are  made  to  exceed  a  prescribed  length  of  time 
are  required  to  be  registered:  See  Smith  v.  Simons,  1 
Root,  318,  1  Am.  Dec.  48;  Brewster  v.  Hill,  1  N.  H.  350; 
Chapman  v.  Gray,  15  Mass.  439;  1  N.  Y.  Rev.  Stats.,  p. 
761. 

5  Cal.  Civ.  Code,  sec.  717. 

6  Cal.  Civ.  Code,  sec.  718. 

§  98..    Beginning  of  Lease. 

Every  lease  must  hare  a  certain  "beginning,  or 
be  capable  of  being  made  certain  by  reference 
to  some  event  or  contingency  that  must  happen.* 
If  made  to  begin  from  an  impossible  date,  it  will 
take  eifect  from  delivery;^  if  from  an  uncertain 
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date,  as  where  the  month  but  not  the  year  is  men- 
tioned, it  is  void.^  Anciently,  a  lease  commenc- 
ing "from  the  date,*'  or  "from  the  day  of  the 
date,'*  began  to  operate  the  day  after  the  date;* 
but  no  general  rule  on  the  subject  is  now  recog- 
nized, and  in  computing  time  from  an  act  or  an 
event,  the  day  is  to  be  inclusive  or  exclusive,  ac- 
cording to  the  reason  of  the  thing  and  the  cir- 
cumstances of  the  case.*^  A  tenancy  under  a  ver- 
bal lease  commences  from  the  day  when  the  ten- 
ant takes  possession  under  it.^  A  tenancy  created 
by  acceptance  of  rent  from  a  tenant  holding  over 
will  be  held  to  commence  on  the  same  day  of  the 
y-ear  as  the  original  lease.''  If  premises  are  let 
without  express  covenants  and  for  an  indefinite 
time,  the  rent  being  paid  monthly,  in  contempla- 
tion of  law  a  new  letting  commences  with  each 
monthly  term.^ 

1  See  sec.  84,  ante;  Child  v.  Boylie,  Cro.  Jac.  459; 
Goodright  v.  Kichardson,  3  Term  Kep.  462. 

2  2  Greenleafs  Cruisef  on  Real  Property,  378;  Styles 
V.  Wardle,  4  Barn.  &  C.  908;  Trustees  etc.  v.  Robinson, 
Wright,  436.  A  lease  takes  effect  from  the  time  of  its 
delivery:  De  Ponde  v.  Olmsted,  5  Daly,  398. 

3  2  Greenleaf  s  Cruise  on  Real  Property,  378;  Moore 
V.  Hussey,  Hob.  18. 

4  Coke  on  Littleton,  46b. 

5  Pugh  V.  Duke  of  Leeds,  Cowp.  714;  Lester  v.  Gar- 
land, 15  Ves.  248;  Keyes  v.  Dearborn,  12  N.  H.  52;  4 
Kent's  Commentaries,  95,  note;  Arnold  v.  United  States, 
9  Cranch,  104.  And  compare  Blake  v.  Crowninshield,  9 
N.  H.  304;  Sheets  v.  Selden,  2  WaU.  177,  190;  Bemis  v. 
Leonard,  118  Mass.  502;  Handley  v.  Cunningham,  12 
Bush,  401;  Ackland  v.  Lutley,  9  Ad.  &  E.  879;  Fox  y. 
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Nathans,  32  Conn;  348;  Ordway  t.  Remington,  12  R.  L 
319,  34  Am.  Rep.  646. 

6  Kemp  v.  Derrett,  3  Camp.  511. 

7  Doe  V.  Samuel,  5  Esp.  174. 

8  Borman  v.  Sandgren,  37  111.  App.  160. 

§  99.     Termination  of  Tenancy. 

Where  there  is  a  lease  for  a  certain  fixed  period, 
the  tenancy  will  terminate  without  notice  upon 
the  expiration  of  the  time  or  the  happening  of 
the  event  by  which  it  is  limited.^  Nor  is  notice 
necessary  to  a  tenant  holding  over  after  such  a 
tenancy  without  any  new  agreement^  express  or 
implied.*  So,  in  general,  if  there  is  no  tenancy 
in  fact,  and  particularly  if  the  defendant  dis- 
claims a  tenancy,  notice  to  quit  is  unnecessary.^ 
It  is  generally  held  sufficient  to  put  an  end  to  the 
lease,  if  the  leased  premises  are  totally  de- 
stroyed;'* and  especially  in  the  absence  of  a 
covenant  to  repair.*  And  by  a  sale  of  mort- 
gaged premises  under  a  judgment  of  foreclosure, 
the  estates,  of  the  owner  of  the  equity  of  re- 
demption, and  of  his  lessee  for  years,  are  abso- 
lutely barred  and  extinguished.®  The  lessor^s 
title  being  cut  off  by  the  foreclosure,  the  lease 
executed  by  him  becomes  void,  and  the  estate  of 
the  lessee  does  not  survive  the  contract  by  which 
it  was  created.'^  And  the  tenant  may  terminate 
the  lease  by  purchasing  his  landlord's  title  at  a 
voluntary  or  forced  sale.® 

1  Rich  v.  Keyser,  54  Pa.  St.  86;  Jackson  t.  Bradt,  2 
Caines,  169;  Chesley  v.  Welch,  37  Me.  106;  Ackland  v. 
Lutley,  9  Ad.  &  E.  879. 
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2  Logan  v.  Herron,  8  Serg.  &  R.  459;  Allen  v.  Jaquish, 
21  Wend.  628;  Tress  v.  Savage,  4  El.  &  B.  36.  But  the 
presumption  is,  that  a  tenancy  once  shown  to  exist  con- 
tinues so  long  as  the  tenant  remains  in  possession: 
Keane  v.  Cannovan,  21  Cal.  291,  82  Am.  Dec.  738. 

3  Jackson  v.  French,  3  Wend.  337,  20  Am.  Dec.  699. 

4  Stockwell  V.  Hunter,  11  Met.  448,  45  Am.  Dec.  220; 
Graves  v.  Berdan,  29  Barb.  100;  26  N.  Y.  498;  Alex- 
ander T.  Dorsey,  12  Ga.  12;  Winton  v.  Cornish,  5  Ohio, 
477.  And  see  Harrington  v.  Watson,  11  Or.  J43,  50  Am. 
Rep.  465,  lease  of  a  single  room  in  a  building,  and  the 
building  was  destroyed  by  fire.  So,  to  same  effect,  Whit- 
aker  v.  Hawley,  25  Kan.  674,  37  Am.  Rep.  277;  Ains- 
worth  V.  Ritt,  38  Cal.  89.  A  lease  to  a  corporation  is  not 
terminated  by, its  dissolution:  People  v.  National  Trust 
Co.,  82  N.  Y.  283. 

5  Fowler  v.  Payne,  49  Miss.  32;  McMillan  v.  Solomon, 
42  Ala.  356;  Ainsworth  v.  Ritt,  38  Cal.  89.  See  Austin 
V.  Field,  1  Sheld.  (N.  Y.)  208. 

6  Gartside  v.  Outley,  58  111.  210;  Keith  v.  Swan,  11 
Mass.  216;  Duff  v.  Wilson,  69  Pa.  St.  316. 

7  Burr  v.  Stenton,  52  Barb.  377;  43  N.  Y.  462. 

8  Pickett  V.  Ferguson,  45  Ark.  177,  55  Am.  Rep.  545; 
and  see  Weichselbaum  v.  Curlett,  20  Kan.  709,  27  Am. 
Rep.  204;  Hetzie  v.  Barber,  69  N.  Y.  1. 

§  100.    Surrender. 

Surrender  is  the  yielding  up  of  an  estate,  for 
life  or  years,  to  him  who  has  the  immediate  es- 
tate in  reversion  or  remainder,  whereby  the 
lesser  estate  is  drowned  by  mutual  agreement.* 
All  rent  not  due  at  the  time  of  the  surrender  is 
thereby  extinguished,  and  can  neither  be  dis- 
trained for  nor  collected  by  action.*  The  sur- 
render must  be  made  to  the  lessor  himself,  or  to 
the  party  legally  entitled  under  him;^  and  it  is 
required  by  the  statute  of  frauds  to  be  in  writ- 
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ing;**  or  it  may  he  implied  from  some  act  to 
which  the  law  gives  that  eflEect.*  Thus,  the  ac- 
ceptance of  a  new  lease  during  an  existing  lease 
is  a  surrender  by  operation  of  law,  being  evi- 
denced by  writing,  and  hence  within  the  intent 
and  spirit  of  the  statute.^  If,  however,  the  lease 
be  for  a  term  which  would  be  good  by  parol,  there 
may 'be  a  parol  surrender  of  it.^  And  it  seems 
that  the  acceptance  of  a  new  parol  lease,  binding 
within*  the  statute  of  frauds,  would  be  a  sur- 
render in  law  of  an  existing  sealed  lease  for  a 
term.®  But  a  mere  erasure,  cancellation,  or  de- 
struction of  the  lease  itself  is  not  a  sufficient  sur- 
render;® unless  done  by  the  mutual  consent  of 
the  lessor  and  lessee  for  the  purpose  of  making 
a  new  one.^®  If  the  tenant  agrees  to  purchase 
the  premises  from  the  grantee  of  his  landlord, 
and  until  conveyance  to  pay  rent,  it  is  held  to  be 
a  surrender.^^  And  a  presumption  of  a  sur- 
render arises  when  the  term  appears  to  have  done 
the  dutv  for  which  it  was  created.**  And,  in 
general,  where,  by  the  agreement  between  the 
lessor  and  lessee,  the  latter  abandons  his  posses- 
sion and  the  former  resumes  possession  of  the 
premises,  there  is  a  surrender  by  operation  of 
law.*^  But  a  surrender  will  not  be  implied 
against  the  intent  of  the  parties,  as  manifested 
by  their  acts;  and  when  such  intention  cannot  be 
presumed  without  doing  violence  to  common 
sense,  the  presumption  will  not  be  supported.** 
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1  Coke  on  Littleton,  337b;  Bailey  t.  Wells,  8  Wis. 
158,  76  Am.  Dec.  233;  Greider's  Appeal,  5  Pa.  St.  422; 
Coe  V.  Hobby,  72  N.  Y.  141,  28  Am.  Rep.  120. 

2  Greider's  Appeal,  5  Pa.  St.  422;  Bain  v.  Clark,  10 
Johns.  422;  Curtiss  v.  Miller,  17  Barb.  479;  Grimman  v. 
Legge,  8  Barn.  &  C.  332. 

3  Cornish  v.  Searell,  1  Moody  &  R.  703;  8  Best  &  S. 
471;  and  compare  Nelson  v.  Thompson,  23  Minn.  508; 
Mosher  v.  Cole,  50  Neb.  636;  Perkins  v.  Potts,  52  Neb. 
110,  115. 

4  Jackson  v.  Gardner,  8  Johns.  404;  Doe  v.  Thdmas, 
4  Moody  &  R.  218;  9  Best  &  S.  288.  Any  form  of  words 
sufficiently  indicating  the  intention  of  the  parties  will 
operate  as  a  surrender:  Smith  y.  Mapleback,  1  Term  Rep. 
441. 

5  Farmer  v.  Rogers,  2  Wils,  26;  Hesseltine  v.  Seavey, 
16  Me.  212;  McDonnell  v.  Pope,  9  Hare,  705;  Welcome  t. 
Hess,  90  Cal.  507,  25  Am.  St.  Rep.  145. 

6  Roe  V.  Archbishop  etc.,  6  East,  86;  Farmer  v.  Rog- 
ers, 2  Wils.  27;  and  see  Livingston  v.  Potts,  16  Johns. 
28;  Abell  v.  Williams,  3  Daly,  17;  Coe  v.  Hobby,  72  N.  Y. 
145,  28  Am.  Rep.  120;  Smith  v.  Kerr,  108  N.  Y.  31,  2  Am. 
St.  Rep.  362;  Chamberlain  v.  Dunlop,  126  N.  Y.  45,  22 
Am.  St.  Rep.  807. 

7  Kiester  v.  Miller,  25  Pa.  St.  481. 

8  Smith  V.  Niver,  2  Barb.  180;  Coe  v.  Hobby,  72  N.  Y. 
141,  28  Am.  Rep.  120.  In  New  York  an  oral  agreement 
for  a  term  longer  than  a  year  will  not  operate  as  a  sur- 
render of  an  existing  written  lease:  Coe  v.  Hobby,  72 
N.  Y.  141,  28  Am.  Rep.  120, 

9  Ward  v.  Lumley,  5  Hurl.  &  N.  88;  and  see  Roe  v. 
Conway,  74  N.  Y.  201. 

10  Baker  v.  Pratt,  15  III.  568. 

11  Denison  v.  Wertz,  7  Serg.  &  R.  372. 

12  Bartlett  v.  Downes,  3  Best  &  S.  616;  5  Dowl.  &  R. 
526. 

13  Bedford  v.  Terhune,  30  N.  Y.  453,  86  Am.  Dec. 
394;  Coe  v.  Hobby,  72  N.  Y.  141,  28  Am.  Rep.  120; 
Amory  v.  Kannoffsky,  117  Mass.  351,  19  Am.  Rep.  416; 
Phene  v.  Popplewell,  12  Com.  B.,  N.  S.,  334;  Clemens  v. 
Broomfield,  19  Mo.  118;  Witman  v.  Watry,  31  Wis.  638; 
Mackeller  v.  Sigler,  47  How.  Pr.  20;  Thomas  y.  Cook,  2 
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Barn.  &  Aid.  119;  Davison  v.  Gent,  1  Hurl.  &  N.  744; 
Dodd  V.  Acklom,  6  Man.  &  G.  672;  Beall  v.  White,  04 
U.  S.  382. 

14  Van  Rensselaer  y.  Penniman,  6  Wend.  569;  Coe 
T.  Hobby,  72  N.  Y.  141,  28  Am.  Rep.  120.  But  compare 
Lyon  V.  Reed,  13  Mees.  &  W.  306. 

§  100a.    Same — Continued. 

Surrender  of  a  written  lease  may  be  made  by 
parol,  by  abandonment  of  the  premises  by  the 
tenant  and  entry  by  the  landlord,  or  by  an  exe- 
cuted agreement  to  surrender.^  An  actual  and 
continued  change  of  possession,  by  the  mutual 
consent  of  the  parties,  will  amount  to  a  surren- 
der by  operation  of  law.*  If  the  tenant  offers  to 
surrender  his  lease  before  its  expiration,  and  the 
landlord  thereupon  enters  and  takes  exclusive 
possession  of  the  premises,  there  is  effected  such 
a  surrender  and  acceptance  as  will  terminate  the 
lease.*  So,  generally,  if  the  landlord  does  any 
act  which  amounts  to  an  eviction,  he  will  be 
estopped  from  disputing  the  surrender,  and  a  for- 
mal surrender  will  be  unnecessary.*  But  al- 
though the  tenant  has  vacated  the  premises,  un- 
less the  surrender  is  accepted  by  the  landlord,  his 
right  of  possession  continues  during  the  term, 
and  he  remains  liable  for  the  rent.*  A  general 
agent  who  executed  the  lease  has  implied  power 
to  accept  a  surrender.^  But  authority  to  do  so, 
where  the  tenant  leaves  the  leased  premises  with- 
out lawful  justification,  is  not  implied  from  au- 
thority to  collect  the  rents  thereof,  and  consent 


§  100a  LEA8B.  248 

to  the  surrender  is  not  implied  from  the  failure 
of  the  landlord  to  return  a  key  which  the  tenant 
had  left  with  the  clerk,  authorized  to  collect 
rents.''^  Each  of  several  tenants,  under  a  lease 
containing  a  stipulation  to  surrender  property  be- 
fore the  expiration  of  the  lease,  is  the  agent  of 
the  others  to  make  such  surrender.®  A  lease  for 
a  year  'contained  a  covenant  that  the  tenant 
would  deliver  possession  of  the  premises  on  the 
expiration  of  the  lease  in  as  good  repair  as  they 
were  at  the  commencement  thereof,  and  there 
was  a  surrender  of  the  lease  'before  the  end  of 
the  year.  In  an  action  for  the  breach  of  the 
covenant,  it  was  held  that  the  tenant  was  not  re- 
lieved from  the  performance  thereof  by  such  sur- 
render.® A  tenant  in  possession  under  a  lease, 
who  acquires  an  outstanding  title  to  an  undivided 
interest  in  the  premises,  cannot  maintain  parti- 
tion without  having  surrendered  possession  to  the 
landlord.*® 

1  Wniiams-T.  VanderbHt,  145  111.  238,  36  Am.  St.  Rep. 
486;  Fry  v.  Patridge,  73  111.  51;  and  see  Stewart  v. 
Sprague,  76  Mich.  184. 

2  Dills  V.  Stobie,  81  HI.  202. 

3  Kneeland  v.  Schmidt,  78  Wis.  345. 

4  Welcome  v.  Hess,  90  Cal.  507,  25  Am.  St.  Rep.  145. 

5  Welcome  v.  Hess,  90  Cal.  507,  25  Am.  St.  Rep.  145; 
Auer  V.  State,  99  Pa.  St.  370,  44  Am.  Rep.  114. 

6  Amory  y.  Kannoffsky,  117  Mass.  351,  19  Am.  Rep. 
416. 

7  Blake  v.  Dick,  15  Mont.  236,  48  Am.  St.  Rep.  671. 

8  Bergland  v.  Frawley,  72  Wis.  559. 
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9  Snowhill  y.  Reed,  49  X.  J.  L.  292,  60  Am.  Rep.  615. 
See,  also,  Stevens  v.  Pantlind,  87  Mich.  476;  95  Mich. 
145. 

10  Barlow  y.  Dahm,  97  Ala.  414,  38  Am.  St.  Rep.  192. 

§  100b.    Merger. 

Merger/  which  in  eircumstances  and  eflfect 
nearly  resembles  a  surrender, is  confined  to  cases  in 
which  the  tenant  of  the  estate  in  reversion  or  re- 
mainder grants  that  estate  to  the  tenant  of  the 
particular  estate,  or  in  which  the  particular  tenant 
grants  his  estate  to  him  in  reversion  or  remain- 
der.^ Merger  is  the  act  of  the  law,  and  its  effect  is 
to  sink  or  drown  the  lesser  in  the  greater  estate.^ 
It  is  essential  to  its  operation  that  the  estate  in 
reversion  or  remainder  be  at  least  as  large  as  the 
preceding  estate;*  and  the  several  estates  must 
generally  be  held  in  the  same  legal  right.*  Thus, 
in  the  absence  of  very  special  circumstances,  a 
term  held  by  a  person  in  his  own  right  does  not 
merge  in  the  reversion  held  by  the  same  person 
as  executor  or  administrator.*  In  equity,  merger 
never  takes  place  when  the  requirements  of  jus- 
tice or  the  intentions  of  the  parties  demand  that 
it  should  not.''^  "Where  thp  owner  of  lands  has 
executed  a  trust  deed  thereon  and  a  lease  thereof 
to  the  same  person,  and  the  latter  assigns  the 
lease  to  a  third  person,  to  whom  the  equity  of  re- 
demption is  also  assigned  by  the  land  owner,  the 
leasehold  and  the  equity  merge  and  become  one 
estate,  all  of  which  is  subject  to  the  trust  deed. 
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and  ft  sale  thereunder  passes  title  paramount  to 
that  of  the  person  claiming  under  the  assignment 
of  the  lease.® 

1  See  sec.  87,  ante. 

2  3  Preston  on  Conveyances;  25;  4  Kent's  Commen- 
taries, 100.  Compare  Smiley  v.  Van  Winkle,  6  Cal.  605; 
Elliott  V.  Aiken,  45  N.  H.  30;  Wilson  v.  Gibbs,  28  Pa.  St. 
151;  Bostwick  v.  Frankfield,  74  N.  Y.  214. 

3  James  v.  Morey,  2  Cow.  246,  14  Am.  Dec.  475; 
Mason  v.  Lord,  40  N.  Y.  480;  Bostwick  v.  Frankfield,  74 
N.  Y.  207;  Liebschutz  v.  Moore,  70  Ind.  142,  36  Am.  Rep. 
182.  See  Boykin  v.  Ancrum,  28  S.  C.  486.  13  Am.  St. 
Rep.  698. 

4  Doe  V.  Walker,  5  Barn.  &  C.  111.  Compare  Smiley 
V.  Van  Winkle,  6  Cal.  605;  Strout  v.  Natoma  etc.,  9  Cal. 

78. 

5  Jones  v.  Da  vies,  5  Hurl.  &  N.  766;  Donisthorpe  v. 
Porter,  2  Eden,  162.  Compiare  Low  v.  Purdy,  2  Lans. 
422;  Bostwick  v.  Frankfield,  74  N.  Y.  214. 

6  Chambers  v.  Kingham,  L.  R.  10  Ch.  Dir.  743;  27 
Eng.  Rep.  248.  Compare  Case  v.  Carroll,  35  N.  Y.  385; 
Clift  V.  White.  12  N.  Y.  519. 

7  Payne  v.. Wilson,  74  N.  Y.  348;  White  v.  Leslie,  54 
How.  Pr.  395;  Andrus  v.  Vreeland,  29  N.  J.  Eq.  394; 
Dunphy  v.  Riddle,  86  111.  22. 

8  Hudson  Brothers  etc.  Co.  v.  Gravel  Co.,  140  Mo. 
103,  62  Am,  St.  Rep.  722.    See  sec.  99,  ante. 

§  101.    Assignment  of. 

Every  lease  for  a  term  of  years  may  be  as- 
signed, unless  its  assignability  is  restricted  by 
some  provision  therein.^  If  the  lease  is  required 
by  the  statute  of  frauds  to  be  by  deed  or  in  writ- 
ing, an  assignment  of  it  must  be  by  an  instrument 
of  as  high  a  character.^  KTo  set  form  of  words 
is,  however,  essential  to  effect  the  transfer,  pro- 
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vided  only  that  the  ihtention  of  the  parties  be 
sufficientlv  shown:^  nor  need  a  consideration  be 
expressed.*  The  grant  of  his  entire  estate  by  a 
lessee  amounts  to  an  assignment  of  the  lease, 
whether  the  instrument  be  in  form  a  lease  or  in 
terms  an  assignment.*  By  the  sale  of  a  term  on 
execution,  the  purchaser  is  made  an  assignee.® 
At  common  law,  on  the  marriage  of  a  female 
lessee,  the  term  is  transferred,  by  operation  of 
law,  to  her  husband.''  On  the  death  of  a  lessee, 
his  executor  or  administrator  is  liable  as  assignee 
of  the  leasehold  estate.*  In  an  action  by  a  lessor 
to  recover  rent  reserved  in  a  lease  against  one  in 
possession  of  demised  premises,  a  prima  facie  right 
to  recover  is  established  by  showing  him  to  have 
been  in  actual  possession  at  the  time  the  rent  be- 
came due,  and  the  presumption  of  law  then  at- 
taches that  he  was  in  as  assignee  of  the  original 
lessee.®  But  this  presumption  may  be  rebutted, 
and  the  party  exonerated  from  liability  to  the 
lessor,  by  showing  that  he  was  not  assignee  in 
fact,  and  had  no  interest  in  the  lease,  but  occu- 
pied by  permission  of  the  lessee  as  undertenant 
or  otherwise.^^  A  lessee  remains  liable  on  his 
express  agreement  to  pay  rent,  notwithstanding 
he  may  have  assigned  his  lease  with  the  lessor's 
assent,^^  and  the  lessor  has  accepted  rent  from 
the  assignee.^*  But  where  the  obligation  of  the 
lessee  to  pay  rent  is  only  that  which  is  implied 
by  law  from  his  occupation  of  the  premises,  his 
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assignee,  does  not  bind  him.*  So  the  assignee  of 
a  lease  may  relieve  himself  from  all  further  re- 
sponsibility by  assigning  the  term  to  another, 
however  irresponsible  the  latter  may  be,  even 
though  he  does  so  for  (the  express  purpose  of 
avoiding  his  liability,  and  a  premium  be  given  as 
an  inducement  to  accept  the  transfer.^ 

1  McFarland  v.  Heim,  127  Mo.  327,  48  Am.  St.  Rep 
629. 

2  Bell  V.  American  Protective  League,  163  Mass.  558, 
47  Am.  St.  Rep.  481;  Gas  Co.  v.  Johnson,  123  Pa.  St. 
576,  10  Am.  St.  Rep.  553,  and  extended  note  on  subject. 
See,  as  to  liability  of  assignee,  sec.  103,  post. 

§  102.     Conditions. 

Conditions  are  qualifications  annexed  to  the 
estate  of  the  lessee,  whereby  it  may  be  defeated 
or  avoided.^  They  are  more  favored  by  the  law 
than  those  which  tend  to  defeat  a  freehold  estate, 
and  especially  alienation  v  may  be  prohibited  on 
pain  of  forfeiture.*  But  the  courts  are  strict  in 
construing  conditions  which  work  a  forfeiture, 
and  a  condition  not  to  assign  is  not  deemed  to  be 
broken  by  underletting  the  premises;^  nor  is  an 
assignment  of  the  entire  term  within  a  condition 
not  to  let  or  underlet."*  So  if  a  lease  is  made  to 
one  and  his  assigns,  a  condition  against  assign- 
ment is  repugnant  and  void.^  But  the  lessor  may 
annex  any  condition  he  pleases  at  the  time  of 
the  grant,  provided  it  is  not  illegal,  unreasonable, 
or  against  public  policy.^  Conditions  against  un- 
derletting or  assigning  the  demised  premises  with- 
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out  the  lessor's  consent  are  inserted  solely  for 
his  benefit,  and  can  only  be  taken  advantage  of, 
if  broken,  by  him  or  his  assigns.''  And  an  actual 
entry  should  be  made  for  condition  broken, 
in  order  to  complete  the  forfeiture  and  defeat  the 
lease,®  If  the  lessee  be  released  from  the  per- 
formance of  a  part  of  a  condition  annexed  to  the 
grant,  the  whole  condition  is  gone,  and  the  estate 
is  held  free  and  discharged  of  the  condition.®  A 
condition  not  to  assign  is  not  broken  so  as  to 
operate  as  a  forfeiture  where  it  is  done  in  in- 
vitum,  as  by  a  decree  in  bankruptcy,*®  unless  an 
express  condition  provides  that  such  an  act  of  as- 
signment shall  work  a  forfeiture.** 

1  See  Doe  v.  Bancks,  4  Barn.  &  Aid.  401;  Reid  v. 
Parsons,  2  Chit.  247;  Jones  v.  Carter,  15  Mees.  &  W.  718; 
Clark  V.  Jones,  1  Denio,  518,  43  Am.  Dec.  706;  Brown  t. 
Bragg,  22  Ind.  122. 

2  Burton  on  Real  Property,  sec.  852;  Lloyd  v.  Crispe, 
5  Taunt.  249;  Cartwright  v.  Gardner,  5  Cush.  281. 

3  See  Crusoe  v.  Bugby,  3  Wils.  234;  Doe  v.  Smith,  5 
Taunt.  795;  Spear  v.  Fuller,  8  N.  H.  174,  28  Am.  Dec. 
391;  Hargrave  v.  King,  5  I  red.  Eq.  430;  McKildoe  v. 
Darracott,  13  Gratt.  278;  Den  v.  Post,  25  N.  J.  L.  285. 
An  assignment  of  a  lease  made  for  the  purpose  of  de- 
frauding creditors  of  the  assignor,  though  void  as  to  such 
creditors,  is  sufficient  to  work  a  forfeiture  of  the  lease 
under  a  covenant  not  to  sell  or  assign:  Moore  v.  Pitts, 
53  N.  Y.  85. 

4  Lynde  v.  Hough,  27  Barb.  415.  But  compare  Green- 
away  V.  Adams,  12  Ves.  400;  Den  v.  Post,  25  N.  J.  L. 
285. 

5  Burton  on  Real  Property,  sec.  852.  An  agreement 
that  all  "usual  covenants"  should  be  inserted  in  a  pro- 
posed lease  does  not  include  a  covenant  against  assign- 
ment: Buckland  v.  Papillon,  L.  R.  1  Eq.  477. 
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6  Berry  v.  Taunton,  Cro.  Eliz.  231;  Roe  y.  Galliers,  2 
Term  Rep.  138;  Pennant's  Case,  3  Rep.  64. 

7  Shumway  v.  Collins,  6  Gray,  227;  Randol  v.  Tatiim, 
98  Cal.  390;  Gulf  etc.  R.  R.  Co.  v.  Settegast,  79  Tex.  256: 
Sexton  V.  Storage  Co.,  129  111.  318.  16  Am.  St.  Rep.  294; 
and  see  Ray  v.  Natural  Gas  Co.,  138  Pa.  St.  576,  21  Am. 
St.  Rep.  922.  Compare  Collins  v.  Hasbrouck,  56  N.  Y. 
157,  15  Am.  Rep.  407. 

8  Doe  V.  Birch,  1  Mees.  &  W.  402;  Jones  v.  Carter, 
15  Mees.  &  W.  718;  Fifty  Associates  v.  Howland,  11 
Met.  99;  Garner  v.  Hannah,  6  Duer,  262.  To  create  a 
good  condition  upon  which  a  term  granted  by  a  lease 
shall  end  before  it  expires  by  lapse  of  time,  a  right  to 
re-enter  on  breach  must  be  expressly  reserved:  Dennison 
V.  Reed,  3  Dana,  586;  Vanatta  v.  Brewer,  32  N.  J.  Eq. 
268. 

9  Dakin  v.  Williams,  17  Wend.  447;  and  see  Bleecker 
V.  Smith,  13  Wend.  530;  Cartwright  v.  Gardner,  J  Cush. 
281;  McKildoe  v.  Darracott,  13  Gratt.  278;  Chipman  v. 
Emeric,  5  Cal.  49,  63  Am.  Dec.  80;  Dickey  v.  McCul- 
lough,  2  Watts  &  S.  88;  Doe  v.  Bliss,  4  Taunt.  735. 

10  Mitcherson  v.  Hewson,  8  Term  Rep.  57;  Yarnold  v. 
Moorehouse,  1  Russ.  &  M.  364;  Jackson  t.  Corlis,  7 
Johns,  531;  Riggs  v.  Pursell,  66  N.  Y.  198;  Farnum  v. 
Hefner,  79  Cal.  575,  12  Am.  St.  Rep.  174. 

11  Burton  on  Real  Property,  sec.  854;  Lear  v.  Leggett, 
1  Russ.  &  M.  690;  Appleton  v.  Ames,  150  Maaa.  34. 

§  103.     Covenants. 

Covenants  in  a  lease  are  either  such  as  are  in- 
serted in  express  terms,  or  are  incident  to  the  re- 
lation of  lessor  and  lessee,  and  therefore  to  be 
implied.^  The  latter  are  known  as  "usual  cove- 
nants/^ which  may  be  exacted  independently  of 
positive  stipulation;^  as,  for  instance,  a  covenant 
that  the  lessor  will  protect  the  lessee  in  the  quiet 
enjoyment  of  the  premises  for  the  term  of  the 
lease.®    It  is  an  implied  undertaking  on  the  part 
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of  the  grantor  that,  so  far  as  he  is  concerned,  he 
will  do  no  act  to  interrupt  the  free  and  peaceahle 
enjoyment  of  the  thing  granted.*  Bnt  he  does 
not  warrant  against  mere  trespassers,  nor  agree 
to  put  the  lessee  into  possession.*^  The  covenant 
18,  however,  held  to  be  broken  if  the  lessee  is  pre- 
vented from  entering  by  a  person  who  had  title 
at  th^  date  of  the  lease.^  Where  there  is  an  ex- 
press covenant  for  quiet  enjoyment,  none  other 
of  the  same  character  will  be  implied.''^  The  ob- 
ligation of  a  landlord  to  repair  demised  premises 
rests  solely  upon  express  contract,  and  a  covenant 
to  repair  will  not  be  implied.*  If  the  leased 
premises  should  be  destroyed  by  fire,  the  landlord 
cannot  be  compelled  to  rebuild  or  repair  for  the 
benefit  of  the  tenant,  unless  he  has  expressly  cove- 
nanted to  do  so;***  nor  will  an  express  covenant  be 
enlarged  by  construction.^®  There  is  no  implied 
covenanrt;  in  a  lease  of  a  building  for  a  particular 
use,  that  it  is  suitable  for  that  use,  or  that  it  is 
safe  and  well  built;**  nor  in  a  lease  of  a  dwell- 
ing that  it  is  fit  for  habitation.**  But  a  lessor 
may  bind  himself  by  express  covenant  to  repair 
the  premises,  and  if  there  be  a  reservation  in  the 
lease  of  a  right  to  enter  and  make  improvements, 
he  is  bound  to  make  the  necessary  repairs  with- 
out notice  so  to  do.**  If  he  fails  to  make  the 
repairs,  the  lessee  is  not  thereby  released  from 
paying  rent,  nor  is  he  justified  in  abandoning  pos- 
session of  the  premises,  but  he  may  sue    for  a 
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breach  of  the  covenant  to  repair.^*  A  covenant 
to  make  "all  necessary  repairs^^  binds  the  land- 
lord to  restore  the  premises  to  their  original  con- 
dition as  it  regards  fitness  for  the  business  for 
which  they  were  leased.^*^  The  lessor  is  not  bound 
to  pay  for  improvements  made  by  the  lessee  dur- 
ing his  term,  in  the  a;b8ence  of  an  express  agree- 
ment so  to  do.^®  But  the  payment  of  all  taxes 
and  assessments  upon  the  premises  is  usually  im- 
posed by  law  on  the  lessor.*''^  A  covenant  for 
the  renewal  of  a  lease,  to  be  valid,  must  be  rea- 
sonably definite  and  certain,  both  as  to  the  term 
and  amount  of  rent.^®  A  covenant  on  the  part 
of  the  lessor  for  a  new  lease  art;  the  expiration  of 
the  term,  without  a  corresponding  covenant  on 
the  part  of  the  lessee  to  accept  it,  does  not  bind 
the  lessee  to  accept.-^  Covenants  for  continued 
renewals  are  not  favored,  for  the  reason  that  they 
tend  to  create  perpetuities;*^  but  where  their 
validity  is  recognized,  they  will  be  specifically  en- 
forced, if  clearly  expressed.*^  A  lease  of  prem- 
ises used  by  a  firm  for  copartnership  purposes, 
made  to  one  of  the  copartners,  does  not  authorize 
him  to  renew  the  same  for  his  use  only,  but  the 
renewal  inures  to  the  benefit  of  the  firm.**  A 
covenant  to  renew  at  the  option  of  the  lessee 
makes  it  necessarv  for  him  to  declare  hie  election 
before  the  expiration  of  his  current  term.*^  On 
the  part  of  the  lessee,  there  are  likewise  implied 
covenants,    such    as    to    pay    rent,**    to    make 


259  LEASE.  §   103 

tenantaHe  repairs,  and  to  use  the  premises  in  a 
proper  and  tenantlike  manner.^  The  words 
^^yielding  and  paying"  a  stipulated  sum  will  raise 
a  covenant  to  pay  rent.^^  The  liability  of  a  ten- 
ant to  repair  is  usually  fixed  by  express  covenant, 
which,  if  general,  merely  binds  him  to  see  that 
the  tenement  does  not  suffer  greater  injury  than 
the  usual  operations  of  nature  will  cause  to  a 
building  of  its  age  and  condition.^'' 

1  See  Hamilton  y.  Wright,  28  Mo.  199;  Mayor  etc.  v. 
Mabie,  13  N.  Y.  160;  Tone  v.  Brace,  8  Paige,  597;  Ross 
V.  Dysart,  33  Pa.  St.  452;  Surplice  v.  Farnsworth,  7 
Man.  &  G.  584;  Bishop  of  St.  Albans  v.  Battersby,  L.  R. 
3  Q.  B,  Div.  359;  28  Eng.  Rep.  314;  WUliams  v.  Burrell, 
1  Com.  B.  429.  A  breach  of  the  covenants  of  a  lease 
does  not  work  a  forfeiture  of  the  term,  in  the  absence  of 
a  stipulation  to  that  effect:  Vanatta  v.  Brewer,  32  N.  J. 
Eq,  268. 

2  Wilkins  v.  Fry,  2  Swanst,  249;  Bennett  v.  Womack. 
7  Barn.  &  C.  627;  Hodgkinson  v.  Crowe,  L.  R.  10  Ch.  622; 
14  Eng.  Rep.  823;  Clark  v.  Clark,  49  Cal.  586.  Where  a 
lease  is  drawn  technically  in  form,  and  with  obvious  at- 
tention to  details,  a  covenant  cannot  be  implied  in  the 
absence  of  language  tending  to  a  conclusion  that  the 
covenant  sought  to  be  set  up  was  intended:  Bruce  v.  Ful- 
ton Nat.  Bank,  16  Hun,  615;  79  N.  Y.  154,  35  Am.  Rep. 
505. 

3  Eldred  v.  Leahy,  31  Wis.  546;  Edwards  v.  Perkins, 
7  Or.  149;  Mack  v.  Patchin,  42  N.  Y.  167,  1  Am.  Rep. 
506;  Berrington  v.  Casey,  78  III.  317;  Bandy  v.  Cart- 
wright,  8  Ex.  913;  Chestnut  v.  Tyson,  105  Ala.  149,  53 
Am.  St.  Rep.  101. 

4  Dexter  v.  Manley,  4  Cush.  24;  Wells  v.  Mason,  4 
Scam.  84;  Baugher  v.  Wilkins,  16  Md.  35;  Coddington  v. 
Dunham,  45  How.  Pr.  40. 

5  Playter  v.  Cunningham,  21  Cal.  229;  Mechanics'  etc. 
Ins.  Co.  V.  Scott,  2  Hilt.  550;  Grist  v.  Hodges,  3  Dev.  200; 
Moore  v.  Weber,  71  Pa.  St.  420,  10  Am.  Rep.  708. 
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6  Stott  V.  Rutherford,  92  U.  S.  107;  Grannis  v.  Clark. 
8  Cow.  36.  But  compare  Gano  v.  Vanderveer,  34  N.  J. 
L.  293. 

7  Burr  v.  Stenton,  43  N.  Y.  462. 

8  Clancy  v.  Byrne,  56  N.  Y.  129;  Morse  y.  Maddox, 
17  Mo.  569;  Kramer  v.  Cook,  7  Gray,  553;  Arden  v. 
Pullen,  10  Mees.  &  W.  321;  Sauer  v.  Bilton,  7  Ch.  Div. 
815;  25  Eng.  Rep.  34;  McAlpln  v.  Powell,  70  N.  Y.  126, 
26  Am.  Rep.  555;  Gregor  v.  Cady,  82  Me.  131,  17  Am. 
St.  Rep.  466;  Ward  v.  Fagin,  101  Mo.  669,  20  Am.  St. 
Rep.  650;  Blake  v.  Dick,  15  Mont.  236,  48  Am.  St.  Rep. 
671. 

9  Doupe  V.  Genin,  45  N.  Y.  119;  Beach  r.  Farish,  4 
Cal.  339;  Cowell  v.  Lumley,  39  Cal.  151,  2  Am.  Rep. 
430;  Sheets  v.  Selden,  7  Wall.  423.  Equity  will  not  en- 
force the  specific  performance  of  a  covenant  in  a  lease, 
on  the  part  of  the  lessor,  to  repair  damages  by  fire:  Beck 
T.  Allison,  56  N.  Y.  336,  15  Am.  Rep.  430. 

10  Witty  V.  Matthews,  52  N.  Y.  512;  Mills  v.  Baehr, 
24  Wend.  254. 

11  Libbey  v.  Tolford,  48  Me.  316;  Jaffe  v.  Harteau, 
56  N.  Y.  398,  15  Am.  Rep.  438;  and  see  Clark  v.  Bab- 
cock,  23  Mich.  164;  Murray  v.  Albertson,  50  N.  J.  Li. 
167,  7  Am.  St.  Rep.  787;  Franklin  v.  Brown,  118  N.  Y. 
110,  16  Am.  St.  Rep.  744.  Where  the  owner  of  real 
property  has  made  a  complete  surrender  of  the  premises 
to  a  lessee,  and  there  is  no  fraud,  or  contract  to  repair, 
he  is  not  liable  for  injuries  resulting  from  defects  there- 
in to  persons  Induced  to  visit  them  by  the  lessee:  Ed- 
wards T.  New  York  etc.  R.  R.  Co.,  25  Hun,  635.  See 
sec.  103c,  post. 

12  Foster  v.  Peyser,  9  Cush.  242.  The 'rule  of  caveat 
emptor  applies:  Whitmore  v.  Paper  Co.,  91  Me.  297,  64 
Am.  St.  Rep.  229;  Clifton  v.  Montague,  40  W.  Va.  207, 
52  Am.  St.  Rep.  872;  Blake  v.  Dick,  15  Mont.  236,  48  Am. 
St.  Rep.  671;  Doyle  v.  Union  Pac.  Ry.  Co.,  147  U.  S.  423. 

13  Allen  v.  Culver,  3  Denio,  284;  Hay  den  v.  Bradley, 
6  Gray,  425.  Compare  Makin  v.  Watkinson,  6  L.  J.  Ex. 
25;  40  L.  J.  Ex.  33. 

14  Spickels  v.  Sax,  1  E.  D.  Smith,  253;  Tibbetts  v. 
Percy,  24  Barb.  39;  and  see  Cowell  v.  Lumley,  39  Cal. 
151,  2  Am.  Rep.  430;  Wall  y.  Hinds,  4  Gray,  256;  Welles 
v.  Castles,  3  Gray,  325.    He  may  make  the  repairs  him- 
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self,  and  charge  the  landlord:  Hexter  v.  Knox,  63  N".  Y. 
561;  Lewis  v.  Pepin,  33  La.  Ann.  1417;  Cheuvront  v. 
Bee,  44  W.  Va.  103. 

15  Ward  v.  Kelsey,  38  N.  Y.  80;  and  see  Plynn  y. 
Hatton,  4  Daly,  552;  45  How.  Pr.  333. 

16  Howard  v.  Doolittle,  3  Duer,  464;  Mumford  y. 
Brown,  6  Cow.  475;  Weigall  v.  Waters,  6  Term  Rep. 
488.  See  Connor  v.  Jones,  28  Cal.  59;  Cheuvront  v.  Bee, 
44  W.  Va.  103;  Van  Cortlandt  v.  Underhill,  17  Johns. 
405. 

17  Dawson  v.  Linton,  5  Barn.  &  Aid.  521;  Jones  y. 
Morris,  3  Ex.  742. 

18  Cunningham  v.  Pattee,  99  Mass.  248;  Pray  v. 
Clark,  113  Mass.  283;  Brown  v.  Parsons,  22  Mich.'  24; 
Arnst  V.  Alexander,  44  Mo.  25;  Norton  v.  Snyder,  2 
Hun,  82. 

19  Bruce  y.  Fulton  Nat.  Bank,  79  N.  Y.  154,  35  Am. 
Rep.  505. 

20  Baynham  v.  Guy's  Hospital,  3  Ves.  295;  Attorney 
General  v.  Brooke,  18  Ves.  326;  Rutgers  v.  Hunter,  6 
Johns.  Ch.  215;  Banker  v.  Braker,  9  Abb.  N.  C.  411. 
See  sec.  97,  ante. 

21  Willan  v.  Willan,  16  Ves.  84;  Whltlock  v.  Duffleld, 

1  Hoff.  Ch.  110;  Blackmore  v.  Boardman,  28  Mo.  420; 
Brush  V.  Beecher,  110  Mich.  597,  64  Am.  St.  Rep.  '373. 

22  Mitchell  v.  Read,  84  N.  Y.  556;  Johnson's  Appeal, 
115  Pa.  St.  129,  2  Am.  St.  Rep.  539. 

23  Renoud  v.  Daskam,  34  Conn.  512;  Thieband  v. 
National  Bank,  42  Ind.  212.    Compare  Reed  v.  St.  John, 

2  Daly,  213. 

24  Van  Rensselaer  v.  Smith,  27  Barb.  140;  Lynch  v. 
Onondaga  Salt  Co.,  64  Barb.  558;  Kimpton  v.  Walker, 
9  Vt.  198. 

25  Lynch  v.  Onondaga  Salt  Co.,  64  Barb.  558;  Nave 
V.  Berry,  22  Ala.  382;  Carlin  v.  Ritter,  68  Md.  478,  6 
Am.  St.  Rep.  467;  United  States  v.  Bostwlck,  94  U.  S. 
65.  In  a  parol  demise  there  is  an  implied  contract  on 
the  part  of  the  tenant  that  at  the  expiration  of  the  ten- 
ancy he  will  deliver  up  vacant  possession  of  the  premises 
to  the  landlord:  Henderson  v.  Squire,  10  Best  &  S.  183. 

26  Iggulden  v.  May,  9  Ves.  330;  Wolveridge  v.  Stew- 
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flrd,  3  Tyrw.  687;  1  Cromp.  &  M.  644;  Van  Rensselaer  v. 
Smith,  27  Barb.  140. 

27  Giitteridge  v.  Munyard,  7  Car.  &  P.  129;  Stanley 
V.  Twogood,  3  Bing.  N.  C.  4;  and  see  Warren  v.  Wagner, 
75  Ala.  188,  51  Am.  Rep.  446. 

§  103a.    Same — Continued. 

An  express  and  unconditional  covenant  by  the 
lessee  to  repair  and  keep  in  repair  binds  him  to 
rebuild  in  case  of  destruction  by  fire  or  other  ac- 
cident.^ And  an  exception  in  a  covenant  to  re- 
pair, of  damages  by  the  elements  or  the  act  of 
God,  will  not  include  damages  to  which  human 
agency  in  any  way  contributed.*  But  a  lessee 
of  a  wooden  building,  covenanting  to  rebuild  in 
case  of  fire,  is  released  by  the  enactment  of  a 
valid  ordinance  prohibiting  the  erection  of  a 
wooden  building.^  The  lessee  may  bind  himself 
by  covenant  to  pay  taxes,  assessments,  or  other 
charges  on  the  property;*  but  his  liability  in  such 
case  must  not  be  extended  beyond  the  reasonable 
meaning  of  the  terms  employed.*^  A  covenant 
to  pay  taxes  runs  with  the  land,  and  binds  the 
assignees  of  the  term.®  So  of  a  covenant  to  in- 
sure,'^ to  reside  on  the  premises,®  to  repair,  or  to 
deliver  up  in  good  condition.®  Covenants  for 
quiet  enjoyment,*^  to  pay  rent,**  and  implied 
covenants  generally,  are  likewise  of  this  charac- 
ter.^* But  an  assignee  cannot  be  held  liable  for 
breaches  of  covenant  committed  before  he  be- 
came such.*^  The  established  rule  is,  that  the 
assignee  of  a  lease  is  fixed  with  notice  of  its  cove- 
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Tiants,  and  takes  the  estate  of  his  assignor  cum 
onere,  but  as  his  liability  grows  out  of  privity  of 
estate  only  with  the  lessor,  it  ceases  when  the 
privity  ceases.^*  A  receiver,  by  taking  posses- 
sion of  a  leasehold  estate,  does  not  become  the 
assignee  of  the  term,  nor  liable  on  the  covenants 
of  the  lease,  and  is  answerable  only  for  reason- 
able rent  during  the  time  he  retains  possession.** 
Where  the  due  payment  of  taxes  is  one  of  the 
covenants  of  a  lease,  and  the  taxes  are  allowed  to 
become  delinquent  by  the  lessee  or  his  assigns,  no 
demand  for  their  payment  by  the  lessor  is  neces- 
sary before  declaring  a  forfeiture, -"^  And  equity 
will  not  relieve  against  the  forfeiture  of  a  lease 
for  breach  of  a  "covenant,  when  the  breach  has 
been  culpable,  long  persisted  in,  and  detrimen- 
tal.-^^ 

1  Ross  V.  Overton,  3  Call,  309,  2  Am.  Dec.  552; 
Scott  V.  Scott,  18  Gratt.  166;  Schmidt  v.  Pettit,  1  McAr. 
179;  Abby  v.  Billups,  35  Miss.  618;  Hoy  v.  Holt,  91  Pa. 
St.  88,  36  Am.  Rep.  659;  Monk  v.  Noyes,  1  Car.  &  P. 
265;  Armstrong  v.  Maybee,  17  Wash.  24,  61  Am.  St. 
Rep.  898.  But  compare  Seevers  t.  Gabel,  94  Iowa,  75, 
58  Am.  St.  Rep.  381;  Wattles  v.  Ice  etc.  Co.,  50  Neb. 
251,  Gl  Am.  St.  Rep.  554;  and  extended  note  on  sub- 
ject, sec.  103c,  post. 

2  Polack  V.  Pioche,  35  Cal.  416,  95  Am.  Dec.  115. 

3  Cordes  v.  Miller,  39  Mich.  581,  33  Am.  Rep.  430. 

4  Trinity  Church  v.  Higgins,  48  N.  Y.  532.  Compare 
Sapsford  v.  Fletcher,  4  Term  Rep.  511;  Garner  v.  Han- 
nah, 6  Duer,  262;  Paul  v.  Chickering,  117  Mass.  265; 
Wall  V.  Hinds,  4  Gray,  256. 

5  Love  V.  Howard,  6  R.  I.  116;  Codman  v.  Johnson, 
104  Mass.  491;  Shepardson  v.  Elmore,  19  Wis.  424; 
Jeffrey  v.   Neale,   L.   R.   6  C.  P.   240. 
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6  Post  V.  Kearney,  1  Sand.  105;  2  N.  Y.  394;  Astor 
V.  Miller,  2  Paige,  68;  West  Virginia  etc.  R.  R.  Co.  v. 
Mclntire,  44  W.  Va.  210;  State  v.  Martin,  14  Lea,  92, 
52  Am.  Rep.  167. 

7  Doe  V.  Peek,  1  Barn.  &  Adol.  428. 

8  Doe  V.  Lockwood,  8  East,  185;  Tatem  v.  Chaplin, 
2  H.  Black.  133. 

9  Dean  of  Windsor's  Case,  5  Rep.  24;  Demo  rest  v. 
Willard,  8  Cow.  206. 

10  Markland  v.  Crump,  1  Dev.  &  B.  94;  Shelton  v. 
Codman,  3  Ciish.  318. 

11  Graves  v.  Porter,  11  Barb.  592;  Jacques  v.  Short, 
20  Barb.  269;  Hurst  v.  Rodney,  1  Wash.  C.  C.  375;  How- 
land  V.  Coffin,  12  Pick.  125.  See,  also,  Noonan  v.  Orton, 
4  Wis.  342;  Hunt  v.  Danforth,  2  Curt.  592;  Grommes  v. 
Trust  Co.,  147  111.  634,  37  Am.  St.  Rep.  248. 

12  See  Fletcher  v.  McFarlane,  12  Mass.  43;  Harvey 
V.  McGrew,  44  Tex.  412;  Smyth  v.  North,  L.  R.  7  Ex. 
242. 

13  Paul  V.  Nurse,  8  Barn.  &  C.  486;  Cuthbertson  v. 
Irving.  4  Hurl.  &  N.  742;  Harley  v.  King,  2  Cromp.  M. 
&  R.  22;  Johnson  v.  Sherman,  15  Cal.  287,  76  Am.  Dec. 
481;  Kain  v.  Hoxie,  2  Hilt.  311;  Hintze  v.  Thomas,  7 
Md.  346;  Patten  v.  Deshon,  1  Gray,  329. 

14  Gas  Co.  V.  Johnson,  123  Pa.  St.  576,  10  Am.  St. 
Rep.  553,  and  extended  note  discussing  the  subject  at 
length;  West  Virginia  etc.  R.  R.  Co.  v.  Mclntire,  44  W. 
Va.  210;  Stewart  v.  Long  Island  R.  R.  Co.,  102  N.  Y. 
601,  55  Am.  Rep.  844;  Sexton  v.  Storage  Co.,  129  III. 
318,  16  Am.  St.  Rep.  274;  Bradford  Oil  Co.  v.  Blair, 
113  Pa.  St.  83,  57  Am.  Rep.  442,  and  note. 

15  Bell  V.  American  Protective  League,  163  Mass. 
558,  47  Am.  St.  Rep.  481;  Gaither  v.  Stockbridge,  67  Md. 
222.  Compare  Quincy  etc.  R.  R.  Co.  v  Humphreys,  145 
U.  S.  82,  97;  United  States  Trust  Co.  v.  Wabash  etc.  Ry. 
Co.,  150  U.  S.  287. 

16  Bacon  v.  Park,  19  Utah,  246. 

17  Bacon  v.  Park,  19  Utah,  246. 

§  103b.    Same — ^As  to  Benewal  of  Lease. 

When  a  lease    provides  for  a  renewal  of   the 
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term,  the  renewed  lease  is  regarded,  in  equity,  as 
a  mere  continuance  of  the  original  term  for  the 
protection  of  those  concerned.^  If  a  tenant  for 
one  or  more  years  holds  over  at  the  expiration  of 
his  term,  the  landlord  may  treat  such  holding  over 
as  a  renewal  .of  the  lease  for  another  term,  upon 
the  terms  of  the  prior  lease.*  Under  a  lease  for 
a  definite  period,  "with  the  privilege  of  five  years 
more/'  a  holding  over  after  the  expiration  of  the 
first  period  is  an  election  to  continue  the  demise 
for  the  second  period,  hut  an  acceptance  of  sur- 
render of  the  premises  at  any  time  after  such 
holding  over  terminates  the  lease  and  all  liabil- 
ity.^ If  a  tenant  for  a  year,  with  the  privilege 
of  renewal  if  the  lessor  does  not  sell  the  premises, 
suhlets  beyond  the  end  of  the  first  year,  such  sub- 
lease is  terminated  .by  the  lessor's  sale  of  the 
premises.**  The  tenant's  right  of  renewal,  al- 
though it  may  not  be  enforceable  against  the  will 
of  the  landlord,  is  a  property  or  asset  incident  to 
an  existing  lease,  and  when  the  lease  is  held  by 
a  partnership,  the  chance  of  renewal  is  in  itself  a 
distinct  asset  of  the  partnership,  in  which  all  the 
partners  have  an  interest.*^  A  covenant  in  a  lease 
providing  for  renewals  will  not  be  so  construed 
as  to  create  a  perpetuity.^  And  a  lease  does  not 
create  a  perpetuity  by  reason  of  a  covenant  for 
renewal  at  the  option  of  one  of  the  parties,  un- 
less an  intention  to  create   such   perpetuity  ap- 

Boone  Real  Prop.— 23 
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pears  in  clear  and  unequivocal  language  upon  the 
face  of  the  instrument  J 

1  NowhofiP  V.  Mayo,  48  N.  J.  Eq.  619,  27  Am.  St. 
Rep.  455;  Mitchell  v.  Reed,  61  N.  Y.  123,  19  Am.  Rep. 
252. 

2  Haynes  v.  Aldrich,  133  N.  Y.  287,  28  Am.  St.  Rep. 
636,  and  note;  Harris  v.  Foster,  97  Cal.  292,  33  Am.  St. 
Rep.  187. 

3  Terstepge  v.  First  German  Ben.  See,  92  Ind.  82,  47 
Am.  Rep.  135, 

4  Sutherland  v.  Goodnow,  108  111.  528,  48  Am.  Rep. 
560. 

5  Johnson's  Appeal,  115  Pa.  St.  129,  2  Am.  St.  Rep. 
539. 

6  Banker  v.  Braker,  9  Abb.  N.  C.  411;  Syms  v.  Mayor 
etc.,  105  N.  Y.  153;  Bruce  v.  National  Bank,  79  N.  Y. 
154,  35  Am.  Rep.  505. 

7  Brush  V.  Beecher,  110  Mich.  597,  64  Am.  St.  Rep. 
373.     See   sec.   200,   post. 

§  103c.    Same — As  to  Repairs. 

A  lessor  is  not  obliged  to  rebuild  or  restore  a 
building  destroyed  without  his  fault,  where  he 
has  not  covenanted  to  do  so.*  Nor  does  the 
covenant  of  the  lessor  to  repair  inure  to  the  bene- 
fit of  a  stranger  sustaining  injury  because  of  its 
breach.^  But  when  the  occasion  of  the  injury 
constitutes  a  nuisance  as  to  the  party  complain- 
ing, then  the  landlord  may  be  charged  with  dam- 
ages, on  the  ground  that  he  maintains  a  nuisance, 
where  the  contract  of  letting  contains  a  covenant 
authorizing  him  to  re-enter  for  the  purpose  of 
making  repairs.^  Although  a  landlord  does  not 
insure  the  safety  of  the  premises  leased,  yet  he 
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is  liable  to  his  tenant  for  injury  arising  from  the 
fact  that  the  premises  contain  some  hidden  de- 
fect or  defects,  or  are  infected  with  some  noxious 
disease,  rendering  them  dangerous  or  uninhab- 
itable, and  of  which  dangerous  elements  or  de- 
fects the  landlord  had  some  knowledge  or  infor- 
mation, but  which  were  not  open  to  the  view  of 
the  tenant  and  of  which  he  was  ignorant."*  But 
if  the  tenant  has  failed  to  exercise  reasonable 
care  and  diligence  to  ascertain  the  condition  of 
the  premises,  or  has  been  guilty  of  negligence  in 
not  avoiding  danger  arising  from  the  existence 
of  defects,  he  cannot  hold  the  landlord  liable.* 
If  a  landlord  lets  premises  in  a  ruinous  condition, 
he  is  held  liahle  to  strangers  for  injuries  suffered 
therefrom,  on  the  ground  thsit  by  the  letting  he 
has  authorized  the  continuance  of  the  nuisance.® 
But  he  is  not  so  liable  if  the  tenant  has  agreed 
to  put  the  premises  in  proper  repair.'^  And  to 
bring  liability  home  to  the  landlord,  the  nuisance 
must  be  one  which  is  in  its  very  essence  and  na- 
ture a  nuisance  at  the  time  of  the  letting,  and 
not  something  which  is  capable  of  being  there- 
after rendered  a  nuisance  by  the  tenant.^  A 
landlord  is  not  responsible  to  strangers  for  the 
misconduct  or  injurious  acts  of  his  tenants  to 
whom  his  estate  has  been  leased  for  a  lawful  and 
proper  purpose,  when  there  was  no  nuisance  or 
illegal  structure  upon  it  at  the  time  of  the  lease.® 
In  the  absence  of  covenants  by  the  lessee  amount- 
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ing  to  express  covenants  to  rebuild  structures  de- 
stroyed by  casualty,  or  by  proof  of  negligence  by 
the  lessee,  the  loss  is  on  the  landlord.*®  And  it 
is  held  that  an  express  agreement  by  a  lessee  to 
keep  in  good  repair  leased  premises,  and  at  the 
expiration  of  the  term  surrender  their  possession 
in  as  good  condition  as  they  were  when  he  en- 
tered, natural  decay,  wear,  and  tear  excepted,  does 
not  include  a  covenant  to  rebuild  structures  de- 
stroyed without  his  fault.*-"- 

1  Wattles  V.  Ice  etc.  Co.,  50  Neb.  251,  61  Am.  St. 
Rep.  554;  sec.  103,  ante.  Compare  Crocker  v.  Hill,  61 
N.  H.  345,  60  Am.  Rep.  322,  in  which  case  there  was 
a  covenant  to  repair. 

2  Odoll  Y.  Solomon,  99  N".  Y.  635;  Sterger  v.  Van 
Sicklen,  132  N.  Y.  499,  28  Am.  St.  Rep.  594. 

3  Wander  v.  McLean,  134  Pa.  St.  334,  19  Am.  St. 
Rep.  702;  Ahem  v.  Steele,  115  N.  Y.  203,  12  Am.  St. 
Rep.  778;  Sterger  v.  Van  Sicklen,  132  N.  Y.  499,  28 
Am.  St.  Rep.  594;  Ingwersen  v.  Rankin,  47  N.  J.  L.  18, 
54  Am.  Rep.  109. 

4  Hamilton  v.  Feary,  8  Ind.  App.  615,  52  Am.  St. 
Rep.  485;  and  so,  to  same  effect,  see  Purcell  v.  English, 
86  Ind.  34,  44  Am.  Rep.  255;  Cowen  v.  Sunderland,  145 
Mass.  363,  1  Am.  St.  Rep.  469;  Willy  v.  MuUedy,  78  N. 
Y.  310,  34  Am.  Rep.  536;  Coke  v.  Guthkese,  80  Ky.  598, 
44  Am.  Rep.  499;  Edwards  v.  New  York  etc.  R.  R.  Co., 
98  N.  Y.  249,  50  Am.  Rep.  659;  May  wood  v.  Logan,  7i3 
Mich.  135,  18  Am.  St.  Rep.  431;  Lindsey  v.  Leighton, 
150  Mass.  285,  15  Am.  St.  Rep.  199.  Compare  Cole  v. 
McKey,  66  Wis.  500,  57  Am.  Rep.  293. 

5  Hines  v.  WiJlcox,  96  Tenn.  148,  54  Am.  St.  Rep. 
823;  Metzger  v.  Schultz,  16  Ind.  App.  454,  59  Am.  St. 
Rep.  323;  Hamilton  v.  Feary,  8  Ind.  App.  615,  52  Am. 
St.  Rep.  485;  Clifton  v.  Montague,  40  W.  Va.  207,  52 
Am.  St.  Rep.  872;  McCarthy  v.  Savings  Bank,  74  Me. 
815,  43  Am.  Rep.  591;  Buckley  ▼•  Cunningham,  103  Ala. 
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449,  49  Am.  St.  Rep.  42;  Eyre  ▼.  Jordan,  111  Mo.  424, 
33  Am.  St.  Rep.  543. 

6  Saltonstall  v.  Banker,  8  Gray,  195;  Nelson  v.  Brew- 
ery Co.,  L.  R.  2  C.  P.  Div.  311;  Dalay  v.  Savage,  145 
Mass.  38,  1  Am.  St.  Rep.  429;  and  see  cases  cited, 
supra. 

7  Pretty  v.  Bickmore,  L.  R.  8  Com.  P.  401;  Dalay  v. 
Savage,   145  Mass.  38,  1  Am.   St.  Rep.  429. 

8  Gandy  v.  Jubber,  5  Besft  &  S.  73,  485;  and  see, 
to  same  effect,  Jessen  v.  Sweigert,  66  Cal.  182;  Hussey 
V.  Ryan,  64  Md.  426,  54  Am.  Rep.  772;  Kolis  v.  Shat- 
tnck,   69  Cal.   593,   58  Am.  Rep.  568. 

9  Saltonsall  v.  Banker,  8  Gray,  195;  Ahern  v.  Steele, 
115  N.  Y.  203,  12  Am.  St.  Rep.  778;  Eyre  v.  Jordon, 
111  Mo.  424,  33  Am.  St.  Rep.  543;  McConnell  v.  Lem- 
ley,  48  La.  Ann.  1433,  55  Am.  St.  Rep.  319;  Mellen  v. 
Morrill,  126  Mass.  545,  30  Am.  Rep.  695.  Liability  of 
landlord  for  injuries  resulting  from  negligence  of  em- 
ployees: See  Pike  v.  Brittan,  71  Cal.  159,  60  Am.  Rep. 
527. 

10  Levey  v.  Dyers,  51  Miss.  601. 

11  Warren  v.  Wagner,  75  Ala.  188,  51  Am.  Rep.  446; 
Wattles  V.  Ice  etc.  Co.,  50  Neb.  251,  61  Am.  St.  Rep. 
554,  and  extended  note,  566-572.    See  sec.  103a,  ante. 

§  103d.  Same — ^Breaches  of  Covenants  and  Lia- 
bility for. 
A  landlord  may  be  held  liable  for  obstructing 
his  tenant^s  windows  by  building  on  adjoining 
premises,  in  yiolation  of  a  covenant  or  agreement 
in  the  lease  forbidding  him  to  do  so.^  But  the 
rule  is  otherwise  in  the  absence  of  any  such  cove- 
nant or  agreement.^  The  unlawful  use  of  prem- 
ises by  a  subtenant  is  a  breach,  whether  known 
to  the  lessee  or  not,  of  a  condition  in  the  lease 
not  to  make  or  suffer  any  waste  or  any  improper, 
unlawful,  or  offensive  use  of  the  premises.*  A 
lessee,  in  an  action  of  covenant,  is  confined  to  the 
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terms  of  his  written  lease,  and  cannot  recover 
upon  an  oral  understanding  existing  contempora- 
neously with  its  execution.'*  But  parol  evidence 
may  be  offered  hy  a  lessee  showing  that  at  the 
time  a  written  lease  was  executed  the  lessor  agreed 
to  perform  and  insert  a  certain  covenant,  which 
was  omitted  in  the  lease.®  A  guardian  cannot 
bind  his  ward  nor  the  ward's  estate  by  a  covenant 
for  quiet  enjoyment  in  a  lease  of  the  ward's  land, 
but  by  executing  a  lease  containing  such  cove- 
nant the  guardian  binds  himself  individually  and 
becomes  personally  liable  for  its  breach.^  In  ac- 
tions on  covenants  for  quiet  enjoyment  the  breach 
must  be  set  forth  particularly,  and  it  is  not 
enough  to  negative  the  words  of  the  undertaking, 
or  merely  to  aver  that  the  defendant  has  failed  to 
comply  with  the  undertaking.'^ 

1  Keating  v.  Springer,  146  111.  481,  37  Am.  St.  Rep. 
175. 

2  Keating  v.  Springer,  146  111.  481,  37  Am.  St.  Rep. 
175;  and  see  Keiper  v.  Klein,  51  Ind.  316. 

3  Miller  v.  Prescott,  163  Mass.  12,  47  Am.  St.  Rep. 
434;  Wheeler  v.  Earie,  5  Cash.  31,  51  Am.  Dec.  41. 

4  Clifton  V.  Montague,  40  W.  Va.  207,  52  Am.  St.  Rep. 
872. 

5  Welz  V.  Rhodino,  87  Ind.  1,  44  Am.  Rep.  747. 

6  Chestnut  v.  Tyson,  105  Ala.  149,  53  Am.  St.  Rep. 
101;  and  see  Foster  v.  Young,  35  Iowa,  27;  Bloom  v. 
Wolfe,  50  Iowa,  286. 

7  Chestnut  v.  Tyson,  105  Ala.  149,  53  Am.  St.  Rep. 
101,  and  extended  note,  113. 

§  103e.    Eviction. 
To  evict  a  tenant  is  to  deprive  him  of  the  pos- 
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session  of  the  land.  It  is  not  necessary,  how- 
ever, to  constitute  an  eviction,  that  there  should 
be  an  actual  physical  expulsion.  Acts  of  a  grave 
■and  perraanent  character,  which  amount  to  a  clear 
indication  of  intention  on  the  landlord's  part  to 
deprive  the  tenant  of  the  enjoyment  of  the  de- 
mised premises,  amount  to  an  eviction;*  as  where 
the  premises,  through  the  landlord's  neglect  of 
duty,  become  untenantable.*  But  a  condemna- 
tion of  a  part  of  a  leasehold  estate  for  a  public 
use,  in  the  exercise  of  the  right  of  eminent  do- 
main, does  not  at  law  amount  to  an  eviction.® 
Eviction  by  the^  landlord  has  the  effect  to  relieve 
the  tenant  from  the  payment  of  rent  accruing 
after  his  possession  ceases,  but  rent  already  ac- 
crued is  not  thereby  forfeited.'* 

1  Keating  v.  Springer,  146  111.  481,  37  Am.  St.  Rep. 
175. 

2  Alger  v.  Kennedy,  49  Vt.  109,  24  Am.  Rep.  117; 
Tallman  v.  Murphy,  120  N.  Y.  345;  and  see,  to  same 
effect,  Grommes  v.  Trust  Co.,  147  111.  634,  37  Am.  St. 
Rep.  248,  and  note,  257;  Gluck  v.  Mayor  etc..  81  Md. 
315,  48  Am.  St.  Rep.  515;  Coulter  v.  Norton,  100  Mich. 
389,  43  Am.  St.  Rep.  458,  and  note;  Barrett  v.  Boddie, 
158  111.  479,  49  Am.  St.  Rep.  172,  and  note;  Sully  v. 
Schmitt,  147  N.  Y.  248,  49  Am.  St.  Rep.  659,  and  note; 
Snow  V.  Pulitzer,  142  N.  Y.  263. 

3  Stubbings  v.  Evanston,  136  111.  37,  29  Am.  St.  Rep. 
300;  Gluck  v.  Mayor  etc.,  81  Md.  315,  48  Am.  St.  Rep. 
515;  and  see  Dyer  v.  Wightman,  66  Pa.  St.  427;  Emmes 
V.  Feeley,  132  Mass.  346;  Corrigan  v.  Chicago,  144  111. 
537. 

4  Grommes  v.  Trust  Co.,  147  III.  634,  37  Am.  St.  Rep. 
248,  and  note;  Smith  v.  McEnarry,  170  Mass.  26,  64  Am. 
St.  Rep.  292.     See  sec.  110,  post. 
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§  103f .    Abandonment  by  Tenant. 

The  tenant  may  abandon  the  premises  in  con- 
sequence of  such  acts  on  the  part  of  the  landlord 
as  amount  to  an  eviction,  or  he  may  continue  to 
occupy  the  premises.  In  the  latter  case,  he  will 
be  deemed  to  have  waived  his  right  to  abandon, 
and  he  cannot  sustain  a  plea  of  eviction  by  show- 
ing that  there  were  circumstances  which  would 
have  justified  him  in  leaving  the  premises.* 

1  Keating  v.  Springer,  146  HI.  481,  37  Am.  St.  Rep. 
175;  Patterson  v.  Graham,  140  111.  531;  Ralph  v.  Lomer, 
3  Wash.  401;  Wairen  v.  Wagner,  75  Ala.  188,  51  Am. 
Rep.  446;  Boreel  v.  Lawton,  90  N.  Y.  293,  43  Am.  Rep. 
170. 

§  104.    Estoppel. 

It  is  a  firmly  established  general  rule  that  the 
tenant  shall  not  dispute  the  title  of  his  landlord, 
or  of  anyone  who  succeeds  to  his  rights;*  and  the 
rule  extends  to  privies  in  blood  or  estate  of  the 
lessee.^  The  rule  is  not,  however,  universal  in 
its  application,  and  does  not  apply  where  the  ac- 
ceptance of  the  lease  was  induced  by  fraud,*  mis- 
representation,** or  duress  ;'^  nor  where  the  accept- 
ance occurred  through  mistake  on  the  part  of  the 
lessee.^  So  the  lessee  may  show  that  the  relation 
has  been  dissolved,  and  may  then  controvert  the 
landlord's  title.'^  And  where  the  landlord's  title 
is  judicially  pronounced  insufficient  for  the  ten- 
ant's security,  the  latter  may  renounce  the  rela- 
tion, and  take  shelter  under  the  paramount  title.® 
And  the  doctrine  is  laid  down  in  the  California 
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decisions  that  one  in  possession,  accepting  a  lease 
from  one  who  did  not  put  him  in  possession,  is 
not  estopped  to  dispute  the  title  of  such  lessor.* 
The  estoppel  of  the  tenant  to  dispute  his  land- 
lord's title  continues  while  he  remains  in  posses- 
sion, even  after  his  lease  has  expired,  if  there  is 
no  disclaimer  or  attornment  to  another.^®  In 
the  absence  of  a  written  lease,  estoppel  of  the 
tenant  arises  from  his  possession,  and  the  conse- 
quent benefit  to  him  therefrom.^^ 

1  Bertram  v.  Cook,  32  Mich.  518;  Arnold  v.  Woodard, 
4  Cold.  249;  Rogers  v.  Boynton,  57  Ala.  501;  Savings 
Bank  v.  Phalen,  12  R.  I.  495;  Brahm  v.  Jersey  City  Forge 
Co.,  38  N.  J.  L.  74;  Mattis  v.  Robinson,  1  Neb.  3;  Fow- 
ler V.  Simpson,  79  Tex.  611,  23  Am.  St.  Rep.  370;  Perkins 
V.  Potts,  52  Neb.  110,  114;  Nehr  v.  Krewzberg,  187  Pa. 
St.  63;  Brenner  v.  Bigelow,  8  Kan.  497;  Frazer  v.  Rob- 
inson, 42  Miss.  121;  Clarke  v.  Clarke,  51  Ala.  498;  Cook 
V.  Creswell,  44  Md.  581;  Delaney  v.  Fox,  2  Com.  B.,  N. 
S.,  768;  Balls  v.  Westwood,  2  Camp.  11;  Stott  v.  Ruther- 
ford, 92  U.  S.  107.  One  who  has  paid  rent  for  land 
claimed  by  the  lessor,  and  has  peaceably  and  undis- 
turbedly enjoyed  the  full  term,  cannot  recover  that  rent 
from  the  lessor,  although  the  lessor  has  been  ejected, 
or  has  voluntarily  surrendered  to  a  superior  title: 
Dwinell  v.  .Brown,  66  Ga.  438,  38  Am.  Rep.  792. 

2  Lewis  V.  Adams,  61  Ga.  559;  Ronaldson  v.  Tabor, 
43  Ga.  230;  Rose  v.  Davis,  11  Cal.  135;  Earle  v.  Hale, 
31  Ark.  470;  Hardy  v.  Akerly,  57  Barb.  148;  Jones  v. 
Dove,  7  Or.  467;  Bedford  v.  Kelly,  61  Pa.  St.  491;  Will- 
iams V.  Wait,  2  S.  Dak.  210,  39  Am.  St.  Rep.  768,  and 
note;  Alexander  v.  Gibbon,  118  N.  C.  796,  54  Am.  St. 
Rep.  757,  and  note;  Shew  v.  Call,  119  N.  C.  450,  56 
Am.  St.  Rep.  678,  holding  that  it  is  the  contract,  fol- 
lowed by  possession,  that  creates  the  estoppel. 

3  Alderson  v.  Miller,  15  Gratt.  279;  Pentz  v.  Kuester, 
41  Mo.  447;  Miller  v.  McBrier,  14  Serg.  &  R.  382. 

4  Evans  v.  Bidwell,  76  Pa.  St.  497;  Baskin  v.  See- 
ohrist,  6  Pa.  St.  163;  Gleim  v.  Rise,  6  Watts,  44. 
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6  Brown  v.  Dy singer,  1  Rawle,  408;  Gravenor  ▼. 
Woodhouse,  1  Bing.  38. 

6  Swift  V.  Dean,  11  Vt.  323,  34  Am.  Dec.  693;  De 
Wolf  V.  Martin,  12  R.  I.  533;  Jackson  v.  Cuerden,  2 
Johns.  Cas.  353;  Williams  v.  Wait,  2  S.  Dak.  210,  39 
Am.  St.  Rep.  768. 

7  Bigler  v.  Furman,  58  Barb.  545;  Camp  v.  Oamp,  5 
Conn.  291,  13  Am.  Dec.  60;  Wild  v.  Serpell,  10  Gratt. 
415;  Langford  v.  Selmes,  3  Kay  &  J.  220;  Franklin  v. 
Carter,  1  Com.  B.  757;  Giles  v.  Ebsworth,  10  Md.  333; 
Longfellow  v.  Longfellow,  54  Me.  248;  and  see  Lamson 
V.  Clarkson,  113  Mass.  348,  18  Am.  Rep.  498. 

8  Lnnsford  v.  Turner,  5  J.  J.  Marsh.  104,  20  Am.  Dec. 
248;  Delaney  v.  Fox,  2  Com.  B.,  N.  S.,  168;  and  see 
Wolf  V.  Johnson,  30  Miss.  513.  The  doctrine  of  estoppel 
has  no  application  to  the  relation  of  landlord  and  ten- 
ant constructively  existing  between  the  holder  of  the 
legal  title  to  land  and  one  in  possession:  Baker  v.  Hale, 
6  Baxt.  46. 

9  Tewksbury  v.  Magraff,  33  Cal.  237;  Franklin  v. 
Merida,  35  Cal.  558,  13  Am.  Dec.  69,  note,  95  Am.  Dec. 
129;  and  see  Peralta  v.  Ginochio,  47  Cal.  459;  Hallo- 
way  V.  Galliae,  47  Cal.  474;  and  see  Cornish  v.  Searell, 
8  Barn.  &  C.  471;  Shelton  v.  Carrol,  16  Ala.  148. 

10  Zeller  v.  Eckert,  4  How.  295;  Miller  v.  Lang,  90 
Mass.  13.  Compare  Accidental  Death  Ins.  Co.  v.  Mac- 
kenzie, 10  Com.  B.,  N.  S.,  870. 

11  Fuller  V.  Sweet,  30  Mich.  237,  18  Am.  Rep.  122. 
After  the  estate  has  become  vested  in  the  tenant,  he 
is  not  estopped  to  deny  the  landlord's  title  under  which 
the  tenancy  began:  Ryder  v.  Mansell,  66  Me.  167;  and 
see  Gable  v.  Wetherholt,  116  Bl.  313,  56  Am.  Rep.  774. 

§  104a.    Same — Continued. 

Where  it  is  mutually  agreed  between  parties 
that  a  lease  shall  be  surrendered,  and  a  new  one 
is  thereupon  made  with  another  party,  and  the 
landlord  accepts  the  new  party  as  his  tenant,  this 
will  estop  the  landlord  thereafter  from  denying 
the  surrender  of  the  first  lease.^    So,  if  a  J  and- 
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lord  leases  the  whole  of  his  building  to  one  lessee, 
with  authority  to  sublet,  and  informs  a  tenant  of 
part  of  the  building  of  the  facts,  advising  and 
inducing  him  to  obtain  a  new  lease  from  such 
lessee,  the  landlord  and  his  privies  under  a  sub- 
sequent lease  are  estopped  to  deny  the  authority 
of  such  original  lessee  to  sublet.^ 

1  Grommes  v,  Trnst  Co.,  147  HI.  634,  37  Am.  St.  Rep. 
248. 

2  HiU  V.  Wand,  47  Kau.  340,  27  Am.  St.  Rep.  288, 
and  see  note,  295. 

§  105.    Validity. 

A  lease  founded  on  an  illegal  or  immoral  con- 
sideration is  regarded  as  so  tainted  that  an  ac- 
tion cannot  be  maintained  thereon.^  And  such 
lease  has  been  held  to  be  void;*  but  not  so  as 
to  affect  an  underlessee  not  concerned  in  such 
consideration.*  And  where  a  lease  made  for  an 
immoral  purpose  is  by  statute  declared  to  be 
void,**  it  is  held  that  the  mere  knowledge  that 
the  lessee  would  use  the  premises  in  violation  of 
the  statute  is  not  sufficient  to  avoid  the  lease,  un- 
less the  lessor  was  a  party  to  such  intent,  and  did 
Rome  act  in  aid  and  furtherance  of  the  intended 
violation  of  the  law.**  A  lease  for  the  life  of  a 
person  not  in  existence  is  void  by  reason  of  in- 
definiteness;^  but  a  lease  for  the  lives  of  several 
persons  named  is  valid  for  the  lives  of  such  of 
them  then  living.''  A  grant  of  the  possession  of 
land  for  any  permanent  use  is,  except  for  short 
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terniB,®  required  <by  the  statute  of  frauds  to  "be  in 
writing;®  and  where  the  lease  itself  is  required  to 
be  in  writing,  a  subsequent  verbal  agreement  to 
add  a  restrictive  clause  is  void.*®  But  it  is  oth- 
erwise as  it  respects  such  an  agreement  to  do 
some  collateral  thing  relative  to  the  demised 
premises. ■^"'^  A  lease  must  describe  the  premises 
intended  to  be  demised  with  reasonable  certainty, 
and  if  defective  in  this  respect  it  is  void.^  A 
lease,  though  void  by  the  statute  of  frauds,  may 
be  referred  to  as  showing  the  intention  of  the 
parties,  and  it  is  also  held  that  if  the  tenant  en- 
ters and  occupies  the  property,  the  agreement 
may  be  looked  to  as  showing  the  terms '  under 
which  the  tenancy  subsisted  in  all  respects,  ex- 
cept as  to  the  duration  of  the  term.*^  A  lease 
duly  signed  by  the  parties,  but  not  witnessed  or 
acknowledged,  is  valid  between  the  parties  and 
against  subsequent  lessees  having  actual  notice  of 
its  existence.*"*  In  California,  a  lease  executed 
by  a  married  woman  must  be  acknowledged,  to 
give  it  validity,  and  the  fact  that  she  accepts  rent 
does  not  validate  an  unacknowledged  lease,  but 
at  most  creates  a  tenancy  terminable  by  proper 
notice.*^  A  lease  which  is  void  in  the  territory 
where  made,  and  which  cannot  support  an  action 
there,  is  equally  void  and  incapable  of  supporting 
an  action  eleswhere.*^ 

1    Girardy  v.  Richardson,  1  Esp.  13;  Smith  v.  White, 
L.  R.  1  Eq.  626;  Dyett  v.  Pendleton,  8  Cow.  727.    Lease, 
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when  a  forgery:  See  McGinn  ▼.  Topey,  62  Mich.  252, 
4  Am.  St.  Rep.  848. 

2  MoUoy  V.  Irwin,  1  Schoales  &  L.  310.  See  Hlnde 
V.  Gray,  1  Man.  &  G.  195;  1  Scott  N.  R.  123;  Kellogg  v. 
Larkin,  3  Chand.  133. 

3  Molloy  V.  Irwin,*  1  Schoales  &  L.  310. 

4  See  Gibson  t.  Pearsall,  1  E.  D.  Smith,  90;  Edel- 
murth  V.  McGarren,  45  How.  Pr.  192. 

6    Updike  v.  Campbell,  4  E.  D.  Smith,  570,  682. 

6  Doe  V.  Edwards,  1  Mees.  &  W.  553. 

7  Doe  V.  Edwards,  1  Mees.  &  W.  553. 

8  See  Bradley  v.  Covell,  4  Cow.  350;  Porker  v.  HoUis, 
50  Ala.  411;  Beale  v.  Sanders,  3  Ring.    N.  C.    850. 

9  Allen  v.  Jaquish,  21  Wend.  635;  Cook  v.  Stearns, 
11  Mass.  533;  Brumfield  y.  Carson,  33  Ind.  94,  5  Am. 
Rep.  184;  Talamo  v.  Spitzmiller,  120  N.  Y.  37,  17  Am. 
St.  Rep.  607;  Coudert  v.  Cohn,  118  N.  Y.  309,  16  Am. 
St.  Rep.  761,  and  note. 

10  Snelling  v.  Thomas,  L.  R.  17  Eq.  303;  7  Eng.  Rep. 
820.  Compare  Horgan  v.  Krumwiede,  12  N.  Y.  Week. 
Dig.  549. 

11  Angell  V.  Duke,  L.  R.  10  Q.  B.  174;  12  Eng.  Rep. 
236;  and  see  Wilgus  v.  Whitehead,  89  Pa.  St.  131. 

12  Dingman  v.  Kelly,  7  Ind.  717;  Pierce  v.  Minturn, 
1  Cal.  470;  Spencer  v.  Babcock,  22  Barb.  326;  House 
V.  Jackson,  24  Or.  89;  Bingham  v.  Honey  man,  32  Or. 
129. 

13  Huntington  v.  Parkhurst,  87  Mich.  38,  24  Am.  St. 
Rep.  146;  Laughran  v.  Smith,  75  N.  Y.  205;  and  see 
Freeland  v.  Ritz,  154  Mass.  257,  20  Am.  St.  Rep.  244. 

14  Weaver  v.  Coumbe,  15  Neb.  167. 

15  Carlton  v.  Williams,  77  Cal.  89,  11  Am.  St.  Rep. 
243. 

16  Holderman  t.  Pond,  45  Kan.  410,  23  Am.  St.  Rep. 
734. 

§  105a.     Be-entry  by  Landlord,  etc. 

The  right  of  the  landlord,  as  against  the  lessee 
or  his  assigns,  to  obtain  possession  of  the  lands 
demised,  must  usually  be  preceded  by  an   entry 
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thereon.    But  where  by  the  terms  of  a  lease  the 
landlord  is  entitled  to  remain  in  possession  sub- 
ject to  the  rights  of  the  tenant,  he  need  not  make 
a  formal  re-entry,  in  order  to  take  advantage  of 
the  breach  of  a  forfeiture  clause  inserted  in  the 
lease  for  his  benefit.*    Right  to  enter  for  breach 
of   condition   subsequent   cannot  be   alienated.^ 
And  a  landlord,  entitled  to  repossession,  may  not 
re-enter  during  the  tenant's  temporary  absence, 
without  legal  warrant,  and  hold  forcible  posses- 
sion.^    A  landlord  may  forcibly  eject  a  tenant 
from  the  premises  after    the  expiration  of    the 
lease,  though  the  tenant  is  in  possession  under  a 
fair  claim  of  right  to  remain  a  tenant.**    A  con- 
veyance in  fee  of  the  demised  premises  by  a  ten- 
ant for  a  term  of  years  is  a  fraud  upon  the  land- 
lord, and  gives  him  the  right  to  recover  possession 
by  action  at  any  time  within  twenty  years  imme- 
diately  following   the   execution   of   the   deed.* 
And  it  has  been  held  that  a  landlord  mav,  while 
his  tenant  is  in  possession,  sustain  an  action  in 
case  for  injury  to  the  freehold.^    A  tenant,  by 
surrendering  possession  to  an  adverse  party,  can- 
not deprive  his  landlord  of  his  right  to  the  pos- 
session of  the  leased  premises.'^ 

1  Ray  V.  Gas  Co.,  138  Pa.  St.  576,  21  Am.  St.  Rep. 
922. 

2  Sexton  v.  Storage  Co.,  129  lU.  318,  16  Am.  St.  Rep. 
274. 

3  Mason  v.  Howes,  52  Conn.  12,  52  Am.  Rep.  552. 

4  Allen  v.  Keily,  17  R.  I.  731,  33  Am.  St.  Rep.  905, 
and  note,  907. 
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5  Trustees  etc.  v.  Jennings,  40  S.  C.  168,  42  Am.  St. 
Rep.  854. 

6  Arneson  v.  Spawn,  2  S.  Dak.  269,  39  Am.  St.  Rep, 
783. 

7  Galligher  v.  Connell,  23  Neb.  391;  Mosher  v.  Cole, 
50  Neb.  636;  Perkins  v.  Potts,  52  Neb.  110. 

§  105b.    Crops,  Fixtures,  etc. 

At  common  law,  when  a  tenancy  is  so  uncer- 
tain that  the  tenant  cannot  know  that  his  estate 
will  terminate  before  the  crop  can  ripen,  he  is 
entitled  to  re-enter  and  harvest  the  crop  at  ma- 
turity.-*^ Under  a  lease  of  a  farm  for  years,  the 
rent  payable  in  a  portion  of  the  crops,  the  title 
thereto  until  delivery  is  held  to  be  in  the  ten- 
ant.^ But  a  landlord,  when  making  a  lease  for 
a  term  of  years,  may  reserve  the  title  to  crops 
grown  on  the  land  until  his  yearly  rent  and  ad- 
vances are  paid.^  Where  a  tenant  under  a  crop- 
ping lease,  without  fault  on  the  part  of  the  land- 
lord, repudiates  the  agreement,  and  voluntarily 
abandons  the  premises,  he  thereby  deprives  him- 
self of  all  claim  to  the  crop  which  he  has  planted, 
and  the  crop  becomes  a  part  of  the  land  and  goes 
with  it.'*  As  regards  trade  fixtures,  if  the  ten- 
ant neglects  to  remove  them  during  his  rightful 
continuance  in  possession,  unless  his  right  to  do 
so  afterward"  is  reserved  by  agreement  with  the 
landlord,  he  is  presumed  to  have  abandoned  them, 
and  his  right  ceases.^ 

1    McKean  v.  Smoyer,  37  Neb.  694;  Monday  v.  O'Neil, 
44  Neb.  724,  48  Am.  St.  Rep.  7C0.    See  sec.  5,  ante. 
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2  Chicago  etc.  Ry.  Co.  v.  Linard,  94  Ind.  319.  48 
Am.  Rep.  155;  and  see  Duffus  v.  Bangs,  122  N.  Y.  423; 
Colville  V.  Miles,  127  N.  Y.  159,  24  Am.  St.  Rep.  433. 

3  De  Vaughn  v.  Howell,  82  Ga.  336,  14  Am.  St.  Rep. 
162,  and  note  166.  See,  also,  Howell  v.  Foster,  65  Cal. 
169;  Orcutt  v.  Moore,  134  Mass.  48,  45  Am.  Rep.  278. 
Lien  of  landlord  for  rent  reserved  in  lease:  See  Gedge 
V.  Shoenberger,  83  Ky.  91;  Wright  v.  Bircher,  72  Mo. 
179,  37  Am.  Rep.  433;  Almand  v.  Scott,  80  Ga.  95,  12 
Am.  St.  Rep.  241. 

4  Kiplinger  v.  Green,  61  Mich.  340,  1  Am.  St.  Rep. 
584.  Right  of  tenant  to  crop  on  mortgaged  premises: 
See  sec.  5,  ante;  Monday  v.  O'Neil,  44  Neb.  724,  48 
Am.  St.  Rep.  760;  First  Nat.  Bank  v.  Beegle,  52  Kan. 
709,  39  Am.  St.  Rep.  365. 

5  Hamilton  v.  Huntley,  78  Ind.  521,  41  Am.  Rep.  593; 
Hedderich  v.  Smith,  103  Ind.  203,  53  Am.  Rep.  509;  and 
see  sec.  9  et  seq.,  ante. 

§  105c.    Oil  and  Gas  Leases. 

An  oil  lease  is  said  to  partake  of  the  character 
of  a  lease  for  general  tillage  rather  than  that  of 
a  lease  for  mining  or  quarrying  solid  minerals.* 
Under  such  lease  it  is  the  duty  of  the  lessee  to 
test  thoroughly  the  existence  of  oil  in  the  rocks 
that  should  bear  it,  and,  if  found,  to  sink  as 
many  wells  as  may  be  reasonably  necessary,  in 
view  of  operations  on  adjoining  lands,  to  secure 
so  much  of  tlie  oil  from  the  land  demised  as  may 
be  obtained  with  profit.*  But  the  duty  imposed 
upon  a  lessee  by  a  lease  of  land  for  gas  purposes 
is  held  to  be  different.  And  where  a  gas  lease 
provides  that  the  lessor  shall  designate  the  point 
at  which  all  wells  sunk  on  the  demised  premises 
shall  be  located,  if  the  lessor  has  not  fixed  upon  a 
location  for  a  well,  he  cannot  maintain  an  action 
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against  the  lessee  for  failing  to  sink  a  well.*  Oil 
and  gas  leases  must  be  construed  with  a  due  re- 
gard to  the  known  characteristics  of  the  busi- 
ness.* 

1  Wettengel  v.  Gormley,  160  Pa.  St.  559,  40  Am.  St. 
Kep.  733.    See  sec.  6,  ante. 

2  McKnight  v.  Natural  Gas  Co.,  146  Pa.  St.  185,  28 
Am.   St.   Rep.   790. 

3  McKnight  v.  Natural  Gas  Co.,  146  Pa.  St.  185,  28 
Am.  St.   Rep.   790. 

4  Brown  v.  Vandergrift,  80  Pa.  St.  142. 
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CHAPTEB  XL 

RENT. 

S  106.  Definition. 

§  107.  Kinds  of  rent. 

§  108.  At  what  time  payable. 

§  109.  Distress  for  recovery  of. 

§  110.  Other  remedies  for  the  recovery  of. 

§  111.  Lien  to  secure  payment  of. 

J  112.  Apportioning  rents, 

§  112a.  Same— Continued. 

§  106.    Definition. 

Eent,  which  is  an  important  incident  of  an  es- 
tate for  3"ears  and  a  lease,  is  defined  to  be  a 
periodical  return  made  by  the  tenant,  either  in 
labor,  money,  or  provisions,  in  retribution  for  the 
land  that  passes."'^  It  is,  in  effect,  the  price  or 
purchase  money  to  be  paid  for  the  ownership  of 
ihe  premises  during  the  term.^  A  rent  must  be 
certain,  or  that  which  is  capable  of  being  reduced 
to  a  certainty  by  either  party.*  And  at  common 
law,  it  must  issue  out  of  the  thing  granted,  and 
not  be  a  part  of  the  land  or  thing  itself."*  It  is 
frequently  reserved,  however,  in  a  certain  portion 
of  tlie  products,*  and  may  also  be  reserved  in  la- 
bor as  well  as  produce.^  Rent  in  arrear  is  a 
chose  in  action  and  does  not  pass  by  a  convey- 
ance of  the  reversion.''    But  unaccrued  rent  is  an 
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incident  to  the  reversion  and  passes  and  inures  to 
the  owner  of  the  reversion.® 

1  2  Greenleafs  Cruise  on  Real  Property,  72;  CJoke 
on  Littleton.  142a;  McGee  v.  Gibson,  1  B.  Mon.  105. 

2  Fowler  v.  Bott,  6  Mass.  67;  Stone  v.  Patterson,  19 
Pick.  476;  Blood  worth  v.  Stevens,  51  Miss.  480;  Kites  v. 
Church,  142  Mass.  586. 

3  2  Greenleafs  Cruise  on  Real  Property,  72;  Smith 
V.  Tyler,  2  Hill,  648;  Cross  v.  Tome,  14  Md.  247;  Bowzer 
V.  Scott,  8  Blackf.  36;  Smith  v.  Colson,  10  Johns.  91; 
Dutcher  t.  Culver,  24  Minn.  548. 

4  2  Greenleafs  Cruise  on  Real  Property,  72;  Coke  on 
Littleton,  47.  Compare  Buszard  v.  Capel,  8  Barn.  & 
C.  141;  Mickle  v.  Miles,  31  Pa.  St.  20. 

5  See  Ream  v.  Harnish,  45  Pa.  St.  376;  Butterfield 
V.  Baker,  5  Pick.  522;  Kier  v.  Peterson,  41  Pa.  St.  357; 
Smalley  v.  Corliss,  37  Vt.  486;  Buskirk  v.  Cleveland,  41 
Barb.  610;  Dockham  v.  Parker,  9  Me.  137,  23  Am.  Dec. 
547;  Johnson  v.  Smith,  3  Penr.  &  W.  496,  24  Am.  Dec. 
339;  Lilley  v.  Fifty  Associates,  101  Mass.  432. 

6  McGee  v.  Gibson,  1  B.  Mon.  105. 

7  Winslow  V.  Rand,  29  Me.  362;  Damren  v.  Power 
Co.,  91  Me.  334;  Watson  v.  Penn,  108  Ind.  21,  58  Am. 
Rep.  26.    Rent  payable  in  crops:  See  sec.  105b,  ante. 

8  Watson  v.  Penn,  108  Ind.  21,  58  Am.  Rep.  26;  In- 
surance Co.  v.  Oliver,  78  Ala.  158. 

§  107.    Kinds  of  Bent. 

Three  kinds  of  rent  are  recognized  by  the 
English  law;  namely,  rent-service,  rent-charge, 
and  rent-seek.^  A  rent-service,  which  was  the 
only  kind  originally  known  to  the  common  law, 
and  the  one  which  prevails  in  the  United  States, 
is  where  the  tenant  holds  his  lands  by  fealty  and 
certain  rent,  or  by  rendering  services.*  It  was 
called  a  rent-service,  because  it  was  given  as  a 
compensation  for  the  services  to  which  the  land 
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was  originally  liable;*  and  a  right  of  distress  was 
inseparably  incident  to  it."*  Rent-charge  is  a 
rent  reserved  where  the  landlord  has  no  reversion- 
ary interest,  and  for  such  rent  no  right  to  distrain 
exists,  unless  the  power  be  contained  in  the  lease.*^ 
A  rent-seek,  or  barren  rent,  is  the  same  as  a  rent- 
charge,  except  that  there  is  no  right  to  distrain 
reserved.®  A  fee-farm  rent  is  a  perpetual  rent 
reserved  on  a  conveyance  of  lands  in  fee  simple.'^ 
But  after  the  statute  quia  emptores  (18  Edward 
I,  A.  D.  1290),  a  fee-farm  rent  became  imprac- 
ticable, for  the  reason  that  a  grantor  in  fee  re- 
tains no  reversion,  which  is  essential  to  a  rent- 
service.®  A  perpetual  rent  may,  however,  be  re- 
served by  deed,  with  clause  of  distress,  upon  a 
grant  in  fee,  which  is  valid  as  a  rent-charge,  not- 
withstanding there  is  no  reversion  in  the  person 
entitled  to  it.®  Such  a  rent  is  a  hereditament, 
descendible  and  devisable  forever.^®  So  in  Penn- 
sylvania, where  the  statute  quia  emptores  is  not 
in  force,  rent-service  in  fee  (termed  a  ground 
rent),  as  well  as  for  terms  of  years,  is  a  very 
common  species  of  inheritable  estate.**  Fee- 
farm  rents  are  not  usual  in  this  country,  but  their 
validity  has  been  repeatedly  sustained,**  and  they 
might  undoubtedly  exist  here  to  a  greater  extent, 
consistently  with  our  laws.** 

1  2  Greenleaf*s  Cruise  on  Real  Property,  72;  3  Kent's 
Commentaries,  368;  Cornell  v.  Lamb,  2  Cow.  659. 

2  Coke  on  Littleton,  96a;  Cornell  v.  Lamb,  2  Oow. 
656;  Kenege  v.  Elliott,  9  Watts,  258;  Wallace  v.  Harm- 
stad,  44  Pa.  St.  497. 


285  BENT.  S 108 

3  2  Greenteaf  8  Craiae  on  Real  Property,  72. 

4  Coke  on  Littleton,  93a;  Cornell  v.  Lamb,  2  Cow.  656. 

5  Cornell  v.  Lamb,  2  Cow.  656;  People  v.  Haskins,  7 
Wend.  463;  Cuthbert  v.  Kuhn,  3  Whart.  357,  31  Am. 
Dec.  513;  and  see  In  re  Locke,  2  Dowl.  &  R.  605. 

6  Cornell  v.  Lamb,  2  Cow.  659. 

7  2  Greenleaf  8  Cruise  on  Real  Property,  74;  and  see 
Scott  V.  Lunt,  7  Pet.  606. 

8  2  Greenlears  Cruise  on  Real  Property,  75. 

9  Bradbury  v.  Wright,  2  Doug.  624;  Van  Rensselaer 
V.  Chadwick,  24  Barb.  333;  22  N.  Y.  33;  Van  Rensselaer 
V.  Hays,  19  N.  Y.  68,  75  Am.  Dec.  278. 

10  Van  Rensselaer  v.  Hays,  19  N.  Y.  68,  75  Am.  Dec. 
278.  A  rent-charge  may  be  taken  on  execution  and  sold: 
Hurst  V.  Lithgrow,  2  Yeates,  24,  1  Am.  Dec.  326. 

11  Ingersoll  v.  Sergeant,  1  Whart.  337;  Wallace  v. 
Harmstad,  44  Pa.  St.  495.  "Rent-service"  passes  with 
the  reversion,  as  incident  thereto:  Lewis  v.  Wilkins, 
Phill.  Eq.  302.     See  sec.  12a,  ante. 

12  Scott  V.  Lunt,  7  Pet.  602;  Alexander  v.  Warrance, 
17  Mo.  228;  Farley  v.  Craig,  11  N.  J.  L.  267;  Cagger  v. 
Lansing,  64  N.  Y.  429;  Lyon  v.  Adde,  63  Barb.  89. 

13  See.  Whartenby  v.  Moran,  3  Call,  424;  ISIarshall 
V.  Conrad,  5  Call,  400;  Adams  v.  Bucklin,  7  Pick.  123; 
Cook  V.  Brightly,  46  Pa.  St.  439;  Van  Rensselaer  v. 
Smith,  27  Barb.  104. 

§  108.    At  What  Time  Payable. 

Where  the  time  for  payment  of  rent  is  not 
fixed  by  custom,  or  by  express  stipulation,  it  is 
not  due  until  the  end  of  the  term.^  If  payable 
in  produce,  payment  should  be  made  in  a  reason- 
able timie  after  the  crops  are  gathered.*  Pay- 
ments made  by  the  tenant  on  account  of  rent  gen- 
erally, without  any  direction  or  agreement  as  to 
its  application,  will  be  applied  by  the  law  on  the 
rent  due  ait  the  time,  and  not  on  the  rent  then 
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accruing.^  Rent  may  be  made  payable  in  ad- 
vance, but  a  custom  to  pay  in  advance  cannot  be 
imported  into  an  express  covenant  to  pay  quar- 
terly.'* It  is,  however,  held  that  a  lessor's  verbal 
agreement  with  his  tenant  to  change,  for  a  new 
consideration,  the  time  of  paying  the  rent,  from 
the  beginning  to  the  end  of  the  month,  is  valid.*^ 
Under  a  lease  for  years  from  a  specified  day,  rent 
conditioned  to  be  payable  quarterly,  on  certain 
days,  is  not  due  until  after  midnight  of  such 
days.^  If  the  lessee  has  paid  the  rent  of  the  term 
in  advance,  he  will  not  be  liable  to  pay  the  same 
again  to  an  assignee  of  the  reversion.'^ 

1  Garvey  v.  Dobyns,  8  Mo.  213;  Ridgley  v.  Stillwell, 
27  Mo.  128;  Perry  v.  Aldrich,  13  N.  H.  343,  38  Am.  Dec. 
493;  Gibbons  v.  Thompson,  21  Minn.  398;  Boyd  v.  Mc- 
Combs,  4  Pa.  St.  146;  Hopkins  v.  Helmore,  8  Ad.  &  E. 
463;  Cal.  Civ.  Code,  sec.  1947. 

2  Brown  v.  Adams,  35  Tex.  447;  Toler  v.  Seabrook, 
39  Ga.  14;  Lambertou  v.  Stouffer,  55  Pa.  St.  276;  and  see 
Dockham  v.  Parker,  9  Me.  137,  23  Am.  Dec.  547. 

3  Hunter  t.  Osterhoudt,  11  Barb.  33. 

4  Mitchell  v.  Weller,  1  Jur.  622.  Rent  payable  in  ad- 
vance on  a  certain  day  may  be  paid  at  any  time  during 
that  day:  Smith  v.  Shepard,  15  Pick.  147,  25  Am.  Dec. 
432. 

5  Wilgus  V.  Whitehead,  89  Pa.  St.  131. 

6  Ordway  v.  Remington,  12  R.  I.  319,  34  Am.  Rep. 
646.  Compare  sec.  98,  ante;  Sherlock  v.  Thayer,  4  Mich. 
355,  66  Am.  Dec.  539.  Where  a  lease,  conditioned  to 
be  forfeited  for  the  nonpayment  of  rent,  provides  no 
place  for  payment,  payment  should  be  demanded  by 
the  landlord  of  the  tenant  on  the  premises,  just  before 
sunset  on  the  specified  day:  Jenkins  v.  Jenkins,  63  Ird. 
415.  30  Am.  Rep.  229;  and  see  Hartwell  v.  Kelly,  117 
Mass.  235;  Chapman  v.  Harney,  100  Mass.  353. 

7  Stone  v.  Patterson,  19  Pick.  476,  31  Am.  Dec.  15C. 
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§  109.    Distress  for  Becovery  of. 

At  common  law,  where  a  rent-service  is  in  ar- 
rear,  the  person  in  reversion  has  a  right  to  enter 
on  the  lands,  and  to  seize  the  cattle  and  other 
personal  chattels  found  there,  and  to  sell  them 
for  the  payment  of  the  rent;^  and  this  is  called 
a  distress.*  In  England,  this  remedy  has  been 
extended  by  statutes  to  the  other  kinds  of  rents.* 
The  remedy  by  distress,  as  modified  by  statutes, 
exists  to  a  considerable  extent  in  the  United 
States,**  but  is  not  in  use  in  the  New  England 
states,*^  and  a  few  of  the  other  states  discard  it.^ 
In  !N"ew  York,  the  remedy  has  been  expressly 
abolished  by  statute.'^  It  is  requisite  to  a  valid 
distress  that  there  should  be  an  actual  demise 
or  letting  of  the  premises;®  the  rent  must  be  cer- 
tain, or  capable  of  being  made  so;®  there  must 
be  a  reversion  in  the  landlord,*®  and  the  relation 
of  landlord  and  tenant  must  subsist  at  the  time 
the  distress  is  levied.**  All  movable  chattels 
found  upon  the  demised  premises;  whether  be- 
longing to  the  tenant,  or  undertenant,  or  a 
stranger,  are  liable  to  be  distrained,  unless  spe- 
cially exempted  by  the  common  law  or  by  stat- 
ute.** The  tendency  of  the  American  decisions 
especially  is,  however,  against  the  right  of  dis- 
training goods  not  the  property  of  the  tenant;** 
and  the  rule  is  laid  down,  that  where  the  tenant, 
in  the  course  of  his  business,  is  necessarily  put  in 
possession  of  the  property  of  those  with  whom 
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he  deals,  or  of  those  who  employ  him,  such  prop- 
erty, although  on  the  demised  premises,  is  not 
liable  to  distress  for  rent  due  thereon  from  the 
tenant.**  Thus,  unfinished  cloth  at  a  fulling 
mill  is  exempt  from  distress  if  it  is  the  property 
of  a  stranger;**^  so  goods  deposited  in  a  ware- 
house to  be  taken  care  of  were  held  not  liable  to 
be  distrained;*^  so  of  goods  deposited  with  a 
pawnbroker,  although  pledged  for  more  than  a 
year;*'^  and  goods  held  by  an  ageiut  for  sale  on 
commission  are  not  liable  to  distress  for  rent  due 
from  the  agent.*^  The  right  to  distrain  is  not 
waived  or  lost  by  taking  as  collateral  security  for 
the  rent  a  promissory  note,  bond,  etc.,*®  unless 
it  is  expressly  taken  in  absolute  payment  of  the 
rent.^^  Nor  is  a  demand  necessary,  as  a  general 
rule,  before  levying  a  distress.**  But  the  dis- 
tress can  be  made  only  in  the  daytime,  between 
sunrise  and  simset,  in  order  that  the  tenant  may 
have  opportunity  to  tender  the  rent.^*  Where, 
by  the  terms  of  the  lease,  the  rent  is  made  paya- 
ble in  advance,  the  landlord  may  distrain  imme- 
diately upon  the  tenant^s  taking  possession;^^ 
but  in  other  cases  he  cannot  distrain  until  the 
next  day  after  the  rent  is  due.**  As  a  general 
rule,  the  distress  must  be  made  on  the  prem- 
ises;** and  for  the  purpose  of  seizure,  the  land- 
lord may  open  the  outer  door  in  the  ordinary 
way,  but  he  has  no  authority  to  break  open  "forci- 
bly a  door  which  is  barred  or  bolted.*^    Having 


289  BENT.  S 109 

entered  through  an  open  door,  he  may,  however, 
break  an  inner  door.*^  A  landlord  who  takes 
the  negotiable  note  of  his  tenant  for  rent  may 
not  distrain  or  sue  for  the  rent  until  maturity  and 
nonpayment  of  the  note.^^ 

1  2  Greenleaf  8  Cruise  on  Real  Property,  88;  Fraser 
V.  Davie,  5  Rich.  59. 

2  See  2  Greenleaf  a  Cruise  on  Real  Property,  88;  2 
Dane's  Abqidgment,  451;  3  Blackstone's  Commentaries, 
6;  Van  Rensselaer  v.  Hays,  19  N.  Y.  76,  75  Am.  Dec. 
278;  Woglam  v.  Cowperthwaite,  2  Dall.  68;  Qark  v. 
Fraley,  3  Blackf.  264. 

3  2  Greenleafs  Cruise  on  Real  Property,  91;  Stat.  4 
Geo.  n    c.  28.     See  Cornell  v.  Lamb,  2  Cow.  656,  659, 

4  2  Washburn  on  Real  Property,  11;  3  Kent's  Com- 
mentaries, 473.    See  Bean  v.  Edge,  84  N.  Y.  510. 

5  See  4  Dane's  Abridgment,  126;  Wait,  Appellant,  etc., 
7  Pick.  105;  Owen  v.  Boyle,  23  Me.  47;  3  Kent's  Com- 
mentaries, 473,  note. 

6  3  Kent's  Commentaries,  472,  473;  and  see  Howard 
V.  Dill,  7  Ga.  52;  Mayor  etc.  v.  Pearl,  11  Humph.  249; 
Givens  v.  Easley,  17  Ala.  385;  Knox  v.  Hunt,  18  Mo. 
243.  And  laws  which  enlarge  the  common-law  remedy 
by  distress  must  be  strictly  interpreted:  Kellogg  News- 
paper Co.  V.  Peterson,  162  111.  158,  53  Am.  St  Rep. 
300. 

7  Guild  V.  Rogers,  8  Barb.  502.  The  legislature  may 
abolish  distress  for  rent  on  antecedent  leases:  Dicker- 
«)n  V.  Cook,  16  Barb.  510. 

8  Watson  v.  Wand,  8  Ex.  335;  Hancock  v.  Austin, 
14  Com.  B.,  N.  S.,  634;  Dunk  v.  Hunter,  5  Barn.  &  Aid. 
322. 

9  Regnart  v.  Porter,  7  Bing.  451;  Daniel  v.  Gracie, 
6  Q.  B.  145;  Valentine  v.  Jackson,  9  Wend!  302;  Rosen- 
stein  V.  Forester,  57  Ga.  94;  Diller  v.  Roberts,  13  Serg. 
&  R.  60,   15  Am.  Dec.  578. 

10  Preece  v.  Corrie,  5  Bing.  24;  Ege  v.  Ege,  5  Watts, 
134;  Prescott  t.  De  Forest,  IG  Johns.  159;  Hill  v.  Stock- 
ing, 6  Hill,  277. 
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11  Bain  V.  Clark,  10  Johns.  424;  Williams  v.  Stiven, 
9  Q.  B.  14;  and  see  Jones  v.  Carter,  15  Mees.  &  W.  718: 
Farrington  v.  Baley,  21  Wend.  65;  Greid'er's  Appeal,  5 
Pa.  St.  427;  Cohen  v.  Broughton,  54  Ga.  296. 

12  Gorton  v.  Falkner,  4  Term  Rep.  565;  Giles  v.  Ebs- 
worth,  10  Md.  333;  Kennedy  v.  Lange,  50  Md.  91;  Har- 
Tie  V.  Wickham,  6  Leigh,  236;  Stevens  v.  Lodge,  7 
Blackf.  594;  Karns  v.  McKinney,  74  Pa.  St.  387;  Kleber 
V.  Ward,  88  Pa.  St.  93;  Connah  v.  Hale,  23  Wend.  462. 

13  See  McCreery  v.  Clafflin,  37  Md.  435,  11  Am.  Rep. 
542;  Youngblood  v.  Lowry,  2  McCord,  39,  13  Am.  Dec. 
698;  Briggs  v.  Large,  30  Pa.  St.  287;  Stone  v.  Matthews, 
7  Hill,  428;  Brown  v.  Sims,  17  Serg.  &  R.  138. 

14  Karns  v.  McKinney,  74  Pa.  St.  390. 

15  Hoskins  v.  Paul,  9  N.  J.  L.  110,  17  Am.  Dec.  455; 
and  see  Adams  v.  Grane,  1  Cromp.  &  M.  380;  Brown  v. 
Shevill,  2  Ad.  &  E.  138. 

16  Miles  V.  Furber,  L.  R.  8  Q.  B.  77;  and  see  Brown 
V.  Sims,  17  Serg.  &  R.  138; 

17  Swire  v.  Leach,  18  Com.  B.,  N.  S.,  479. 

18  Howe  Sewing  Machine  Co.  v.  Sloan,  87  Pa.  St. 
438,  30  Am.  Rep.  376;  Brown  v.  Stackhouse,  155  Pa. 
St.  582,  35  Am.  St.  Rep.  908;  McCreery  v.  Clafflin,  37 
Md.  435,  11  Am.  Rep.  542. 

19  Giles  V.  Ebsworth,  10  Md.  333;  Lofsky  v.  Manjer, 
3  Sand.  Ch.  69;  Davis  v.  Gyde,  4  Nev.  &  M.  462;  At- 
kins V.  Byrnes,  71  111.  326. 

20  Warren  v.  Forney,  13  Serg.  &  R.  52. 

21  Buffington  v.  Hilley,  55  Ga.  655. 

22  Fry  v.  Breckenridge,  7  B.  Mon.  31;  Hovey  v.  Smith, 
1  Barb.  372. 

23  Russell  v.  Doty,  4  Cow.  576;  Atkins  v.  Byrnes,  71 
111.  326;  Williams  v.  Howard,  3  Munf.  277. 

24  Bailey  v.  Wright,  3  McCord,  484;  and  see  Lichten- 
thaler  v.  Thompson,  13  Serg.  &  R.  157,  15  Am.  Dec.  581; 
Prentiss  v.  Kingsley,  10  Pa.  St.  120. 

25  Grace  v.  Shively,  12  Serg.  &  R.  217;  Christman  ▼. 
Floyd,  9  Wend.  340;  Hadden  v.  Knickerbocker,  70  HL 
677,  22  Am.  Rep.  80. 

26  Ryan  v.  Shilcock,  15  Jur.  1200;  8  Eng.  L.  &  Eq. 
503;  Williams  v.  Spencer,  5  Johns.  352. 
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27  Willinms   v.    Spencer,    6    Johns.    352;    Slate    v. 
Thackam,  1  Bay,  358. 

28  HombrookB   v.   Lncas,   24   W.   Va.   493,   49  Am. 
Rep.  277. 

§  110.    other  Eemedies  for  tlie  Eecovery  of. 

In  most  cases,  an  action  of  debt  will  lie  for 
rent,  under  the  common-law  practice.*  And  an 
action  of  assumpsit  for  the  use  and  occupation  of 
land  by  permission  of  the  plaintiff  lies  on  an 
implied^  as  well  as  on  an  express  promise  to  pay 
rent.*  But  an  action  for  use  and  occupation 
will  lie  only  where  the  relation  of  landlord  and 
tenant  exists  between  the  parties,'*  and  the  de- 
fendant must  have  actually  taken  possession  of 
the  premises,  either  by  himself,  his  agent,  or  his 
undertenant.®  If  the  lease  contains  a  covenant 
on  the  part  of  the  lessee  to  pay  the  rent,  an  ac- 
tion of  covenant  may  be  brought  thereon.® 
Among  the  defenses  to  actions  for  rent  are  an 
eviction  from  the  whole  or  a  material  part  of  the 
premises  by  the  landlord,''  payment  or  tender  of 
the  rent  as  provided  by  the  agreement,®  a  sur- 
render in  fact,  and  delivery  of  possession  to  and 
its  acceptance  by  the  landlord;^  and  it  is  also  a 
good  defense  that  a  part  of  the  demised  premises 
are  occupied  for  an  immoral  purpose,  with  the 
knowledge  and  consent  of  the  landlord.*®  It  is 
no  defense  to  an  action  for  rent  upon  a  lease  at 
will  to  show  that  the  defendant  was  prevented 
from  terminating  the  lease  by  legal  proceedings 
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to  which  the  plaintiff  was  not  a  party.**  And 
eviction  hy  the  landlord  does  not  forfeit  rent  al- 
ready accrued  and  overdue.*^  And  the  taking 
of  part  of  the  leased  premises  in  the  exercise  of 
the  right  of  eminent  domain  does  not  relieve  the 
tenant  from  the  obligation  to  pay  rent  as  stipu- 
lated in  the  lease.*^  At  common  law,  a  tenant 
continues  liable  for  rent  of  premises  injured  by 
fire,  so  long  as  any  part  thereof  remains  in  exist- 
ence capable  of  being  occupied  or  enjoyed  by 
him.*^  But  in  case  of  the  lease  of  a  single 
room  in  a  building,  the  destruction  of  the  build- 
ing by  fire  releases  the  tenant  from  his  obligation 
to  pay  rent.**^  Failure  of  the  lessor's  title  is  a 
good  defense  to  an  action  for  rent.*^ 

1  Duppa  V.  Mayo,  1  Saund.  281.  See  De  Lancey  v. 
Ga  Nun,  12  Barb.  120;  9  N.  Y.  9;  Guild  v.  Rogers,  8 
Barb.  504;  Allen  v.  Bryan,  5  Barn.  &  C.  512;  Trabue 
V.  McAdams,  8  Bush,  74.  In  England  an  action  of  debt 
will  now  lie  for  the  recovery  of  a  rent-charge  in  fee: 
Thomas  v.  Sylvester,  L.  R.  8  Q.  B.  368;  6  Eng.  Rep.  103. 

2  Gums  V.  Scovil,  4  Day,  228,  4  Am.  Dec.  208;  How- 
ard V.  Ransom,  2  Aik.  252;  Crouch  v.  Briles,  7  J.  J. 
Marsh.  255,  23  Am.  Dec.  404. 

3  Sutton  V.  Mandeville,  1  Munf.  407,  4  Am.  Dec.  549; 
Eppes  V.  Cole,  4  Har.  &  McH.  161;  Swasey  v.  Little,  7 
Pick.  296;  Warner  v.  Hale,  65  111.  395;  Howard  v.  Shaw, 
8  Mees.  &  W.  118.  The  plaintiff's  title  or  right  of  pos- 
session is  immaterial:  Bartlett  v.  ^Elobinson,  52  Neb.  715. 
Where  there  is  a  lease  under  seal,  no  action  for  use  and 
occupation  can  be  maintained  against  the  lessee  or  his 
assignee:  Keirsted  v.  Railroad  Co.,  69  N.  Y.  343,  25 
Am.  Rep.  199. 

4  Smith  V.  Stewart,  6  Johns.  49,  5  Am.  Dec.  186: 
Bancroft  v.  Wardwell,  13  Johns.  489,  7  Am.  Dec.  396: 
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Edmonson  v.  Kite,  43  Mo.  178;  McCloskey  v.  Miller,  72 
Pa.  St.  154;  Espy  v.  Fenton,  5  Or.  423;  Lankford  v. 
Green,  52  Ala.  103;  Hathaway  t.  Ryan,  35  Cal.  194; 
Warnock  v.  Harlow,  96  Cal.  298,  31  Am.  St.  Rep.  209. 
Compare  Woodbury  v.  Woodbury,  47  N.  H.  20. 

5  Bordman  v.  Osbom,  23  Pick.  295;  Waring  v.  King, 
8  Mees.  &  W.  571;  and  see  Mayor  etc.  v.  Saunders,  3 
Barn.  &  Adol.  412;  Edmonson  v.  Kite,  43  Mo.  176;  Bed- 
ford V.  Terhune,  30  N.  Y.  453,  86  Am.  Dec.  394. 

6  2  Greenleaf's  Cruise  on  Real  Property,  94;  Vyvyan 
V.  Arthur,  1  Barn.  &  C.  410. 

7  Hayner  v.  Smith,  63  111.  430,  14  Am.  Rep.  124; 
McClurg  V.  Price,  59  Pa.  St.  420,  98  Am.  Dec.  356; 
Tunis  V.  Grandy,  22  Gratt.  109;  Alger  v.  Kennedy,  49 
Vt.  109,  24  Am.  Rep.  117;  Holmes  v.  Guion,  44  Mo. 
164;  Colburn  v.  Morrill,  117  Mass.  262,  19  Am.  Rep. 
415;  Shumway  v.  Collins,  6  Gray,  227;  Edgerton  v. 
Page,  1  Hilt.  328;  Morrison  v.  Chadwick,  7  Com.  B. 
383.  See  sec.  103e,  ante.  If,  after  eviction,  the  lessee 
returns  and  occupies  again,  the  rent  revives:  Morrison 
V.  Chadwick,  7  Com.  B.  383;  Martin  v.  Martin,  7  Md. 
378.  Compare  Hunter  v.  Reiley,  43  N.  J.  L.  480;  Blake 
V.  Dick,  15  Mont.  236,  48  Am.  St.  Rep.  671." 

8  Carter  v.  Carter,  5  Bing.  406;  Sapsford  v.  Fetcher, 
4   Term   Rep.   511. 

9  Page  V.  Ellsworth,  44  Barb.  636;  Elliott  v.  Aiken, 
45  N.  H.  30;  Fuller  v.  Ruby,  10  Gray,  290;  Fisher  v. 
Millikins,  8  Pa.  St.  111.     See  sees.  100,  100a,  ante. 

10  Dyett  V.  Pendleton,  8  Cow.  727;  Townsend  v.  Gil- 
sey,  1  Sweeny,  155;  7  Abb.,  N.  S.,  59.  Compare  Dewitt 
V.  Pierson,  112  Mass.  8,  17  Am.  Rep.  58.  At  common 
law,  the  abandonment  of  the  premises  by  the  tenant 
because  untenantable  would  have  been  no  defense  to 
an  action  against  him  for  the  stipulated  rent:  Graves  v. 
Cameron,  58  How.  Pr.  75. 

11  Bartlett  v.  Robinson,  52  Neb.  715.  See  Harris  v. 
Foster,  97  Cal.  292,  33  Am.  St.  Rep.  187. 

12  Grommes  v.  Trust  Co.,  147  111.  634,  37  Am.  St. 
Rep.  249. 

13  Gluck  V  Mayor  etc.,  81  Md.  315,  48  Am.  St.  Rep. 
515;  Stubbings  v.  Evanston,  136  111.  37,  29  Am.  St  Rep. 
300. 
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14  Smith  ▼.  Kerr,  108  N".  Y.  31,  2  Am.  St.  Rep.  362. 

15  Harrington  v.  Watson,  11  Or.  143,  50  Am.  Rep. 
465;  and  see  Whitaker  v.  Hawley,  25  Kan.  674,  37  Am. 
Rep.  277;  Ains worth  v.  Ritt,  38  Cal.  89. 

16  Halligan  v.  Wnde,  21  111.  470,  74  Am.  Dec.  108; 
and  see  Dengler  v.  Miehaelssen,  76  Cal.  125;  Bedell  v. 
Wilder,  65  Vt.  406,  36  Am.  St.  Rep.  871. 

§  111.    Lien  to  Secure  Payment  of. 

Statutes  have  been  enacted  in  some  of  the 
states  and  in  England,  giving  landlords  a  lien 
upon  the  tenant's  goods,  or  upon  the  crops  grow- 
ing or  grown  upon  the  demised  premises,  to  se- 
cure the  payment  of  rent.*  The  lien  in  such 
cases  attaches^  at  the  commencement  of  the  ten- 
ancy;^ and  the  landlord  may  maintain  a  special 
action  against  a  stranger,  who,  with  notice  of  a 
lien  upon  the  crop,  destroys,  removes,  or  so  con- 
verts the  crop  or  changes  its  character  that  the 
landlord  cannot  enforce  his  lien.*  In  Illinois,  a 
lien  is  expressly  given  the  landlord,  by  statute, 
upon  crops  growing  or  grown  upon  the  demised 
premises,  but  no  special  lien  is  created  or  given 
as  to  other  property  of  the  tenant;*  and  one  who 
purchases  of  a  tenant  property,  other  than  crops, 
and  removes  the  same  from  the  leased  premises, 
takes  it  freed  from  the  lien  of  the  landlord  for 
rent,  even  if  he  knew^  at  the  time  of  the  pur- 
chase, that  the  tenant  owed  rent,  and  that  the 
landlord  was  about  to  distrain  therefor.* 

1  See  Doane  v.  Garretson,  24  Iowa,  351;  Givens  v. 
Easley,  17  Ala.  385;  Broug^hton  v.  Powell,  52  Ala.  123; 
Taliafeio  v.  Pry,  41  Ga.  G22;  Washington  v.  Williamson, 
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23  Md.  244;  Woodside  v.  Adams,  40  N.  J.  L.  417;  Reed 
V.  Thoyts,  6  Mees.  &  W.  410.  Valid  agreement  for  lieu: 
See  Wisner  v.  Ocumpaugh,  71  N.  Y.  113. 

2  Smith  V.  Meyer,  25  Ark.  609;  Powell  v.  Hadden,  21 
Ala.  748;  Fowler  v.  Rapley,  15  Wall.  32a 

3  Hussey  t.  Peebles,  53  Ala.  432. 

4  Rev.  Stats.  1845,  sec.  8,  p.  335;  Hadden  ▼.  Knicker- 
bocker, 70  111.  677,  22  Am.  Rep.  80;  Kellogg  Newspaper 
Co.  V.  Peterson,  162  111.  158,  53  Am.  St.  Rep.  300. 

5  Hadden  v.  Knickerbocker,  70  III.  677,  22  Am.  Rep. 
80.  Ck)mpare  O'Hara  t.  Jones,  46  111.  288;  Martin  v. 
Black.  9  Paige,  641,  38  Am.  Dec.  574;  Bach  v.  Meats, 
6  Maule  &  S.*  200.  Landlord's  lien  for  rent:  See  Al- 
mand  v.  Scott,  80  Ga.  95,  12  Am.  St.  Rep.  241;  Davis 
V.  Wilson,  86  Tenn.  519;  Bolton  v.  Lambert,  72  Iowa, 
483. 

§  112.    Apportioning  Bents. 

It  is  now  an  established  doctrine,  that  where 
there  is  a  severance  of  the  reversion,  either  by 
the  act  of  the  parties  or  of  the  law,  the  rent  fol- 
lows and  is  apportioned;*  that  is,  it  becomes  pay- 
able to  the  several  grantees  or  assignees  pro  rata, 
according  to  the  relative  values  of  their  respec- 
tive portions.^  The  doctrine  applies  where  the 
reversion  is  severed  by  the  death  of  the  lessor  and 
a  descent  to  his  heirs,  and  the  heirs  may  separately 
bring  actions  for  their  several  proportions.^  And 
a  rent  itself  may 'be  apportioned  by  a  devise  of  it 
to  several  persons.*  But  an  apportionment  of 
the  rent  by  the  landlord  to  different  persons  can- 
not be  made  without  the  tenant^s  assent,*  though 
with  such  assent  it  may  be.®  It  has  been  held 
that  an  apportionment  will  be  made  at  the  in- 
stance of  a  tenant,  where  a  part  of  the  premises 
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is  taken  for  public  use;  as  where  a  public  street 
is  opened  through  the  demised  premises.'^  So 
where  the  lease  was  of  a  sawmill  and  one  room  in 
an  adjoining  factory,  and  both  were  destroyed  by 
fire,  it  was  held  that  the  tenant  was  discharged 
from  rent  for  the  room,  but  not  for  the  sawmill.* 
And  where  real  and  personal  property  are  leased 
by  a  single  instrument  for  an  amount  in  gross, 
and  the  personalty  is  a  substantial  part  of  the 
property  leased,  its  destruction  without  the  fault 
of  the  lessee,  by  fire  or  otherwise,  entitles  the 
lessee,  to  an  apportionment  of  the  rent.®  Where 
a  testator,  seised  in  fee,  devised  real  estate  by  a 
will  dated  before  the  English  apportionment  act, 
1870  (33  &  34  Victoria,  c.  35),  and  confirmed  it 
by  a  codicil  dated  after  the  act,  it  was  held  that 
the  rents  were  apportionable  between  the  execu- 
tor and  the  devisee;*^  and  it  seems  that  the  re- 
sult would  have  been  the  same  without  the  cod- 
icil.** It  has  been  repeatedly  held  that  the 
destruction  of  the  leased  premises  by  fire,  occur- 
ring through  accident  or  negligence,  does  not 
afford  ground  for  relieving  the  tenant  from  the 
payment  of  rent.**  But  if  there  be  a  substantial 
destruction  of  the  subject  matter,  out  of  which 
rent  is  reserved  in  a  lease  for  years,  by  an  act  of 
God,  or  of  the  public  enemy,  the  tenant  may  elect 
to  rescind,  and  on  surrendering  all  benefit  there- 
under, he  shall  be  discharged  from  the  payment 
of  rent.** 


297  BENT.  9 113 

1  See  Coke  on  Littleton,  147b;  2  Greenleaf  s  Cruise  on 
Real  Property,  117;  Jacques  t.  Gould,  4  Gush.  384;  Dan- 
iels V.  Richardson,  22  Pick.  565;  Swint  v.  Oil  Co.,  184 
Pa.  St.  202,  207,  63  Am.  St.  Rep.  791. 

2  Cole  V.  Patterson,  25  Wend.  456;  Newall  v.  Wright, 
3  Mass.  138,  3  Am.  Dec.  98;  Reed  v.  Ward,  22  Pa.  St. 
144;  Rnssell  v.  Allen,  2  Allen,  42;  Martin  v.  Martin,  7 
Md.  368,  61  Am.  Dec.  364.  The  apportionment  must 
be  according  to  value,  and  not  quantity  or  number  of 
acres:  Van  Rensselaer  v.  Gallup,  5  Denio,  454;  and  com- 
pare Reed  v.  Ward,  22  Pa.  St.  150. 

3  Cole  V.  Patterson,  25  Wend.  456;  Jones  v.  Felch, 
3  Bosw.   63;  Crosby  v.  Loop,  13  111.  625. 

4  Ards  V.  Watkins,  Cro.  Eliz.  637,  651. 

5  Bliss  V.  Collins,  5  Barn.  &  Aid.  876;  1  Dowl.  &  R. 
291.     See  Matter  of  Eddy,  10  Abb.  N.  C.  376. 

6  Ryerson  v.  Quackenbush,  26  N.  J.  L.  254.  Under 
the  New  York  statute,  the  right  to  rent  follows  the 
ownership  of  the  estate  during  the  period  when  it  is 
earned  by  the  property:  Matter  of  Eddy,  10  Abb.  N.  C. 
396. 

7  Cuthbert  v.  Kuhn,  3  Whart.  357,  31  Am.  Dec.  513. 
And  see  O'Connor  v.  O'Connor,  2  Grant  Cas.  245:  Dyer 
V.  Wiffhtman,  66  Pa.  St.  429.  But  compare  Workman 
V.  Mifflin,  30  Pa.  St.  371,  31  Am.  Dec.  517,  note;  sec. 
110,   ante. 

8  Womack  v.  McQuarry,  28  Ind.  103,  92  Am.  Dec. 
306. 

9  Whitaker  v.  Hawley,  25  Kan.  674,  37  Am.  Rep. 
277;  but  compare  Farewell  v.  Dickenson,  6  Barn.  &  C. 
251;  Bussman  v.  Ganster,  72  Pa.  St.  285;  Sutlifife  v.  At- 
wood,    15   Ohio   St.   185. 

10  Capron  v.  Capron,  L.  R.  17  Eq.  Cas.  288;  7  Eng. 
Rep.  822. 

11  Capron  t.  Capron,  L.  R.  17  Eq.  Cas.  288;  7  Eng. 
Rep.  822. 

12  See  Graves  v.  Berdan,  29  Barb.  100;  26  N.  Y.  498; 
Izon  V.  Gorton,  5  Bing.  N.  C.  501;  35  Eng.  Com.  L.  198; 
Cowell  V.  Lumley,  39  Cal.  151,  2  Am.  Rep.  430;  Lofft 
V.  Dennis,  1  El.  &  E.  481;  Smith  v.  Ankrim,  13  Smedes 
&  M.  39. 

13  Coogan  v.  Parker,  2  S.  C.  255,  16  Am.  Rep.  659. 
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Compare  Edwards  t.  Hetherington,  7  Moody  &  R.  117; 
16  Eng.  Com.  L.  271;  Cowie  v.  Goodwin,  38  Eng.  Com. 
L.  162;  9  Car.  &  P.  378;  Porter  v.  TuU,  6  Wash.  408, 
36  Am.  St.  Rep.  172. 

§  112a.    Same — Continued. 

Apportionment  may  be  by  the  act  of  the  law 
or  the  act  of  the  parties.  If  freehold  and  lease- 
hold premises  are  demised  at  an  entire  rent,  upon 
the  death  of  the  lessor  the  rent  must  he  appor- 
tioned as  matter  of  law,  since  the  freehold  goes 
to  his  heirs  and  the  leasehold  to  his  personal  rep- 
resentatives. But,  if  the  lessor  of  premises  de- 
raised  at  an  entire  rent  sells  part  of  them  to  an- 
other, an  apportionment  is  made  necessary  by  the 
act  of  the  lessor.*    If  a  tenant  for  life  leases  the 

• 

estate  for  a  term  of  years  at  a  yearly  rent,  and 
dies  before  one  of  the  rent  days,  the  rent  cannot 
be  apportioned,  and  the  tenant  may  quit  free  of 
rent  from  the  last  rent  day.  But,  if  he  remains, 
and  the  reversioner  acquiesces,  the  latter  may  re- 
cover for  his  use  and  occupation  from  the  lessor^s 
death.^  A  wrongful  eviction  of  the  tenant  by 
the  landlord  from  a  part  of  the  premises  sus- 
pends the  rent  under  the  lease,  during  its  contin- 
uance.^ And  this  is  so,  although  the  lessee  re- 
mains in  possession  of  the  greater  and  more  valu- 
able part  of  the  premises.  In  such  case  there  can 
be  no  apportionment."* 

1  Swint  V.  Oil  Co.,  184  Pa.  St.  202,  207,  63  Am.  St. 
Rep.  791.  t 

2  Hoagland  v.  Crum,  113  111.  365,  55  Am.  Rep.  424. 

3  See  sec.  103e',  ante. 
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4  Smith  ▼.  McEnany,  170  Mass.  26,  64  Am.  St.  Rep. 
272;  Royce  v.  Guggenheim,  106  Mass.  201,  8  Am.  Rep. 
322;  Mirick  ▼.  Hoppin,  118  Mass.  582;  and  see  Min- 
neapolis etc.  Co.  v.  Williamson,  51  Minn.  53,  38  Am. 
St.  Rep.  473,  and  note. 
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CHAPTER  XII. 

WASTE. 

S  113.  What  constitutes. 

S  114.  Cutting  trees,  etc. 

S  115.  In  buildings. 

S  116.  Opening  mines,   etc. 

§  117.  Improper  cultivation  of  land. 

S  118.  Act  of  God. 

S  119.  Remedy  by  action. 

S  120.  Remedy  in  equity. 

§  113.    What  Constitutes. 

Waste  is  a  lasting  damage  to  the  reversion 
caused  by  the  destruction,  by  the  tenant  for  life 
or  years,  of  such  things  on  the  land  as  are  not 
included  in  its  temporary  profits.^  To  consti- 
tute waste  there  must  be  either  a  diminishing  of 
the  value  of  the  estate,  an  increasing  of  the  bur- 
dens upon  it,  or  an  impairing  of  the  evidence  of 
title.^  It  is  either  voluntary,  which  consists  in 
doing  some  positive  act  injurious  to  the  inheri- 
tance; or  permissive,  which  is  a  matter  of  omis- 
sion only,  resulting  in  an  injury  to  the  inheri- 
tance.^ In  this  country  there  is  said  to  be  no  ex- 
ception to  the  general  rule  of  law,  that  no  act  of 
a  tenant  will  amount  to  waste,  unless  it  is  or  may 
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be  prejudicial  to  the  inheritance,  or  to  those  en- 
titled to  the  reversion  or  remainder.'* 

1  Proffitt  V.  Henderson,  29  Mo.  325;  Wilds  v.  Lay  ton, 
1  Del.  Ch.  226,  12  Am.  Dec.  91;  and  see  McGregor  v. 
Brown,  10  N.  Y.  117;  Lynn's  Appeal,  31  Pa.  St.  46; 
PoweU  V.  Railroad  Co.,  16  Or.  33,  8  Am.  St  Rep.  251; 
Jones  V.  Chappell,  L.  R.  20  Eq.  539;  15  Eng.  Rep.  475. 
Distinction  between  waste  and  trespass:  See  Duvall  v. 
Waters,  1  Bland,  569,  18  Am.  Dec.  350;  Williamson 
V.  Jones,  43  W.  Va.  562,  64  Am.  St.  Rep.  891. 

2  Doe  V.  Burlington,  5  Barn.  &  Adol.  517;  Huntlev  v. 
Russell.  13  Q.  B.  588;  Wilds  v.  Layton,  1  Del.  Ch.  226, 
12  Am.  Dec.  91.  Compare  Richards  v.  Torbert,  3  Houst. 
172. 

3  Martin  v.  Gilham,  7  Ad.  &  E.  540;  Baxter  v.  Taylor, 
1  Nev.  &  M.  13;  Drown  v.  Smith,  52  Me.  141. 

4  Pynchon  v.  Steams,  11  Met.  304,  47  Am.  Dec.  207; 
and  see  Winship  v.  Pitts,  3  Paige,  259;  Keeler  v.  East- 
man, 11  Vt.  393;  Ward  v.  Sheppard,  2  Hayw.  283,  2 
Am.  Dec.  625. 

§  114.    Cutting  Trees,  etc. 

An  instance  of  voluntary  waste  is  that  which 
consists  in  felling  timber  trees,  except  for  certain 
purposes,  because  they  are  not  deemed  part  of  the 
{annual  produce  of  the  land,  but  belong  to  the  own- 
er of  the  inheritance.^    So  if  the  tenant  lops  tim- 
ber trees,  or  does  anything  else  which  causes  them 
to  decay,  it  is  waste  at  common  law.^    So  if  he 
destroys  or  "stubs  up"  the  young   shoots,   it  is 
waste  ;'^  and  so  if  he  cuts  down  trees  standing  in 
the  defense  and  safeguard  of  a  house.'*    Timber 
trees  are  those  which  serve  for  building  or  repair- 
ing houses,  such  as  oak,  ash,  elm,  etc.,  of  the  age 
of  twenty  years  and  upward.^    Whether  trees  were 

Boone  Real  Prop.— 26 
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felled  with  the  bona  fide  intention  of  applying 
them  to  repairs  is  a  question  for  the  jnry.^    The 
doctrine  of  waste,  as  understood  in  England,  is  in- 
applicable in  many  respects  to  a  new,  unsettled 
country.''    It  has  accordingly  been  held,  in  states 
where  the  land  is  new  and  covered  with  forest, 
that  the  tenant  may  fell  part  of  the  wood  and 
timber,  so  as  to  fit  the  land  for  cultivation,  with- 
out being    liable  for  waste;*  but  he  cannot    cnt 
down  all  the  wood  and  timber,  so  as  permanently 
to  injure  the  inheritance  •     To  what  extent  he 
may  do  so,  without  waste,  is  a  question  for  the 
jury  to  determine,   under   the   direction   of   the 
court.*^     It  is  not  waste  for  the  tenant  to  cut 
down  trees  under  twenty  years  old,  although  tim- 
ber trees,  if  cut  seasonably  and  in  a  proper  man- 
ner.^*   So  he  may  cut  down  trees,  in  the  course  of 
proper  management,  in  order  to  permit  the  growth 
of  other  timber.*^     And,  in  short,  he  may  cut 
down  all  trees  which  will  not  be  timber,  and  are 
not  trees  for  ornament  or  the  protection  of  the 
estate.*^    He  may  cut  timber  to  repair  the  house 
and  fences  when  necessary,**  and  may  take  rea- 
sonable estovers;**'^  but  he  cannot  cut  timber  for 
firewood  if  there  be  sufficient  dead  wood  on  the 
premises;*®  nor  may   he  cut   timber   for  repairs 
made  necessary  by  his  own  wrong.*''    Timber  cut 
by  permission  in  clearing  the  land  belongs  to  the 
tenant.*® 

1    Coke  on  Littleton,  53a;  Liford's  Case,  11  Rep.  48b; 
2  Greenleaf's   Cruise   on  Real   Property,   121;   Jackson 
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V.  Brownson,  7  Johns.  227,  5  Am.  Dec.  258;  Torry  v. 
Black,  65  Barb.  414;  58  N.  Y.  185;  Robinson  v.  Kime, 
70  N.  Y.  147. 

2  2  Blackstone's  Commentaries,  281;  2  Greenleaf*s 
Cruise  on  Real  Property,  123. 

3  Liford's  Case,  11  Rep.  48b;  Dunn  v.  Bryan,  7  Ired. 
Eq.  143. 

4  Coke  on  Littleton,  53a;  3  Dane's  Abridgment,  217; 
Dunn  V.  Bryan,  7  Ired.  Eq.  143. 

5  Chandos  v.  Talbot,  2  P.  Wms.  606;  Cumberland's 
Case.  Moo.  812;  Alexander  v.  Fisher,  7  Ala,  514;  Hony- 
wood  V.  Honywood,  L.  R.  18  Eq.  306;  9  Eng.  Rep.  819. 
Compare  Padelford  v.  Padelford,  7  Pick.  152;  Aubrey  v. 
Fisher,  10  East,  446;  BuUen  v.  Denning,  5  Barn.  &  C. 
842. 

6  Doe  V.  Wilson,  11  East,  56. 

7  See  McGregor  v.  Brown,  10  N.  Y.  118;  Chase  v. 
Hazelton,  7  N.  H.  171;  Keeler  v.  Eastman,  11  Vt.  293; 
Ward  V.  Sheppard,  2  Hayw.  283,  2  Am.  Dec.  625. 

8  McCullough  V.  Irvine,  13  Pa.  St.  438:  Moorehouse 
V.  Cotheal,  22  N.  J.  L.  521;  Harder  v.  Harder,  26  Barb. 
414;  Drown  v.  Smith,  52  Me.  141;  Proflatt  v.  Henderson, 
29  Mo.  327. 

9  Jackson  v.  Brownson,  7  Johns.  227,  5  Am.  Dec. 
258;  Duncombe  v.  Felt,  81  Mich.  332;  sec.  36,  ante. 

10  Jackson  v.  Brownson,  7  Johns.  227,  5  Am.  Dec. 
258;  Harder  v.  Harder,  26  Barb.  414;  Davis  v.  Gilliam 
5  Ired.   Eq.  311;   Ward  v.   Sheppard,  2  Hayw.   283,   2 
Am.  Dec.  625.    Compare  McGregor  v.  Brown,  10  N.  Y. 
118;  McCay  v.  Wait,  51  Barb.  225. 

11  Dunn  V.  Bryan,  7  Ired.  Eq.  143. 

12  Cowley  v.  Wellesley,  L.  R.  1  Eq.  656;  Crockett  v. 
Crockett,  2  Ohio  St.  180;  Keeler  v.  Eastman,  11  Vt.  293; 
and  see  Bateman  v.  Hotchkin,  31  Beav.  487. 

13  Honywood  v.  Honywood,  L.  R.  18  Eq.  306;  9  Eng. 
Rep.  819.  Compare  Phillips  v.  Smith,  14  Mees.  &  W. 
589;  King  v.  Ferrybridge,  1  Barn.  &  C.  379. 

14  Coke  on  Littleton,  53a;  Miles  v.  Miles,  32  N.  H. 
147,  64  Am.  Dec.  362;  Harder  v.  Harder,  26  Barb.  409; 
Calvert  v.  Rice,  91  Ky.  533,  34  Am.  St.  Rep.  240;  and 
see  sees.   36,  86,   ante. 

15  Gardner  v.  Derring,   1  Paige,  573;  sec.  86,   ante. 
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16  Simmons  T.  Norton,  7  Bing-.  640.     See  Padelford 
V.  Padelford,  7  Pick.  152. 

17  Padelford  v.  Padelford,  7  Pick.  152. 

18  Davis   V.   Gilliam,   5  Ired.   Eq.   311;   Crockett  v. 
Crockett,  2  Ohio  St.  180. 

§  115.    In  Buildings. 

As  it  respects  buildings,  waste  may  be  either 
voluntary,  as  by  pulling  them  down/  or  permis- 
sive, in  suffering  them  to  decay.*  Unroofing  or 
altering  buildings,^  removing  floors  or  things  fixed 
to  the  freehold  in  a  house,'*  pulling  down  a  house 
and  rebuilding  it  in  a  different  style,*^  or  even  up- 
on a  more  favorable  site,  would  all  be  deemed  acts 
of  waste  at  common  law.®  The  tenant  has  no 
right  to  pull  down  valuable  buildings,  or  to  make 
improvements  or  alterations  which  will  materi- 
ally or  permanently  change  the  nature  of  prop- 
erty so  as  to  render  it  impossible  for  him  to  re- 
store the  same  premises,  substantially,  at  the  ex- 
piration of  the  term.''  But  it  is  not  waste  if  he 
erect  a  new  edifice  upon  the  demised  premises,  pro- 
vided it  can  be  done  without  destroying  or  ma- 
terially injuring  the  buildings  or  other  improve- 
ments already  existing  there.®  If  a  house  is  in 
a  ruinous  condition  when  the  tenant  takes  pos- 
session, it  is  not  waste  to  suffer  it  to  remain  so;^ 
and  he  may  even  pull  it  down  if  it  be  dangerous 
to  his  cattle.*®  And  although  a  tenant  must  use 
ordinary  care  to  prevent  buildings  going  to  de- 
cay, he  is  not  bound  to  make  extraordinary  ex- 
penditures for  that  purpose,*-^  and  he  may  defer 
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repairs  until  they  shall  be  less  expensive,  if  no  per- 
manent injury  results.*^ 

1  Coke  on  Littleton,  53a;  2  Greenleaf's  Cruise  on  Real 
Property,  124;  Clemence  v.  Steere,  1  R.  I.  272,  53  Am. 
Dec.  621. 

2  3  Dane's  Abridgment,  214;  2  Greenleaf's  Cruise 
on  Real  Property,  126;  Long  v.  Fitzsimmons,  1  Watts 
&  S.  530. 

3  Coke  on  Littleton,  53a;  London  v.  Greyme,  Cro. 
Jac.  181;  Douglass  v.  Wiggins,  1  Johns.  Ch.  435;  Agate 
T.  Lowenbein,  57  N.  Y.  604;  Bonnett  v.  Sadler,  14  Ves. 
526;  Maunsell  v.  Hart,  11  Ired.  Eq.  478. 

4  3  Dane's  Abridgment,  215;  Wall  v.  Hinds,  4  Gray, 
2.56;  Thacher  v.  Phinney,  7  Allen,  146;  Austin  v.  Stevens, 
24  Me.  520;  and  see  Agate  v.  Morrison,  12  Week.  Dig. 
254;  84  N.  Y.  672. 

5  Rolle's  Abridgment,  815. 

6  Huntley  t.  Russell,  13  Q.  B.  588;  Greene  v.  Cole, 
2  Saund.  252. 

7  Winship  v.  Pitts,  3  Paige,  262;  Davenport  v. 
Magoon,  13  Or.  1,  57  Am.  Rep.  1. 

8  Winship  v.  Pitts,  3  Paige,  262;  and  see  Jackson 
v.  Andrew,  18  Johns.  431;  Young  v.  Spencer,  10  Barn. 
&  C.  145;  Beers  v.  St.  John,  16  Conn.  322. 

9  Clemence  v.  Steere,  1  R.  I.  272,  53  Am.  Dec.  621. 

10  Clemence  v.  Steere,  1  R.  L  272,  53  Am.  Dec.  621. 

11  Wilson  v.  Edmonds,  24  N.  H.  517. 

12  Harvey  v.  Harvey,  41  Vt.  373. 

§  116.    Opening  Mines^  etc. 

It  would  be  waste  to  open  land  to  search  for 
mines/  or  to  open  new  mines,  unless  the  demise 
includes  them.*  But  it  is  not  waste  to  work  mines 
that  are  open,  cmd  to  take  the  profits  thereof.^ 
And  new  shafts  or  pits  may  be  opened  in  order  to 
follow  the  same  vein,"*  and  the  tenant  mav  trans- 

*  SI 

fer  this  right  to  others.*    So  if  there  is  an  exist- 
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ing  salt  well  and  a  manufactory  of  salt  on  the 
premises,  it  is  not  waste  to  dig  a  new  salt  well  in 
connection  with  it.®  It  is  waste  to  dig  for  gravel, 
lime,  clay,  hrick,  earth,  stone,  or  the  like  on  the 
demised  premises,'^  unless  such  has  been  the  usual 
mode  of  improving  the  land.®  The  extraction  of 
petroleum  oil  from  land,  by  a  life  tenant,  without 
authority,  is  waste,  for  which  he  is  answerable  to 
the  reversioner  or  remainderman.® 

1  Saunder's  Case,  5  Rep.  12;  Darcy  v.  Askwith,  Hob. 
234;   Viner   v.   Vaughn,   2  Beav.  466. 

2  Owiiigs  V.  Emery,  6  Gill,  260;  United  States  v. 
Gear,  3  How.  120;  Irwin  v.  Covode,  24  Pa.  St.  162. 

3  Stoughton  V.  Leigh,  1  Taunt.  410;  Neel  v.  Neel,  19 
Pa.  St.  324;  Gaines  v.  Green  Pond  etc.  Min.  Co.,  33  N. 
J.  Eq.  603;  Elias  v.  Griffith,  L.  R.  8  Ch.  Div.  521. 

4  Billings  v.  Taylor,  10  Pick.  460,  20  Am.  Dec.  533; 
Findlay  v.  Smith,  6  Munf.  134,  8  Am.  Dec.  733;  Claver- 
ing  V.  Clavering,  2  P.  Wms.  388;  Gaines  v.  Green  Pond 
etc.  Min.  Co.,  33  N.  J.  Eq.  603. 

5  Kier  v.  Peterson,  41  Pa.  St.  361;  Irwin  v.  Covode, 
24  Pa.  St.  162;  and  see  Massot  v.  Moses,  3  S.  C.  168,  16 
Am.  Rep.  697. 

6  Findlay  v.  Smith,  6  Munf.  134,  8  Am.  Dec.  733. 

7  Livingston  v.  Reynolds,  2  Hill,  157;  Huntley  v,  Rus- 
sell, 13  Q.  B.  591;  Moyle  v.  Moyle,  Owen,  66. 

8  Huntley  v.  Russell,  13  Q.  B.  591. 

9  Williamson  v.  Jones,  43  W.  Va.  562,  64  Am.  St. 
Rep.  891.     See  sec.  36a,  ante. 

§  117.    Improper  Cultivation  of  Land. 

The  early  English  cases  adopted  the  stringent 
rule,  that  the  conversion  of  one  kind  of  land  into 
another — as  wood,  meadow,  or  pasture  into  arable 
land,  or  the  contrary — ^was  waste.*    But  according 
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to  the  later  decisions,  especially  in  this  country, 
the  question  depends  upon  whether  the  change  in 
the  mode  of  culture  is  justified  by  good  husband- 
ry,^ and  the  usages  of  the  place.*  Thus,  it  is  not 
waste  for  the  tenant  to  sell  hay  to  be  removed  from 
the  farm,  where  such  is  the  custom  of  husbandry 
in  the  vicinity.**  But  the  impoverishment  of 
fields,  by  constant  tillage  from  year  to  year,*^  or 
the  removal  from  the  premises  of  the  manure 
made  thereon  in  the  course  of  husbandry,*  or  to 
suffer  pastures  to  become  overgrown  with  brush, 
would  be  waste.'^  So  if  a  farm  is  let  as  a  dairy 
farm,  clearing  woodland  is  in  itself  waste.® 

1  Darcy  v.  Ask  with,  Hob.  234;  Coke  on  Littleton,  53b. 

2  See  Phillips  v.  Smith,  14  Mees.  &  W.  594;  Simmons 
V.  Norton,  7  Bing.  640;  Loomis  v.  Wilbur,  5  Mapon.  13; 
Crockett  t.  Crockett,  2  Ohio  St.  180;  Proffltt  v.  Hender- 
son, 29  Mo.   327. 

3  Webster  v.  Webster,  33  N.  H.  25,  66  Am.  Dec. 
705;  Jones  v.  Whitehead,  1  Pars.  Cas.  304. 

4  Sarles  v.  Sarles,  3  Sand.  Ch.  601. 

5  Sarles  v.  Sarles,  3  Sand.  Ch.  601. 

6  Lewis  V.  Jones,  17  Pa.  St.  262.     See  sec.  12,  ante. 

7  Clemence  v.  Steere,  1  R.  L  272,  53  Am.  Dec.  621; 
Clark  V.  Holden,  7  Gray,  8,  66  Am.  Dec.  450.  See,  also, 
Jackson  v.  Andrew,  18  Johns.  431. 

8  McGregor  v.  Brown,  10  N.  Y.  114.  Mere  ill  hus- 
bandry has  been  held  not  to  be  waste:  Richards  v. 
Torbert,  3  Houst.  172;  and  see  Hutton  v.  Warren,  1 
Mees.  &  W.  472.  In  England,  heirlooms  are  deemed 
in  law  as  part  of  the  estate,  and  the  destruction  of 
them  by  the  tenant  is  waste:  2  Greenleaf's  Cruise  on 
Real  Property,  126;  Foley  v.  Burnell,  1  Bro.  C.  C.  279. 


§§118-119  WASTE.  308 

§  118.    Act  of  God. 

Waste  which  ensues  from  the  act  of  God,  puhlic 
enemies,  or  the  law,  is  excusable.^  Thus,  if  a 
house  falls  in  consequence  -of  a  tempest,  or  if  the 
hanks  of  a  river  are  destroyed  by  a  sudden  flood, 
and  the  land  is  thereby  overflowed,  the  tenant  is 
not  liable  for  the  waste.^  And  if  one,  under  au- 
thority of  law,  opens  gravel  pits  within  the  de- 
mised premises,  the  tenant  is  not  liable.*  But  if 
a  house  is  merely  unroofed  by  a  tempest,  the  ten- 
ant is  bound  to  repair  before  the  timbers  decay;* 
and,  as  a  general  rule,  he  is  bound  to  protect  from 
waste  even  against  strangers.*^  In  the  absence  of 
special  agreement,  a  lessee  is  liable  to  his  lessor  ' 
for  all  waste  by  whomsoever  committed,  and  may 
have  his  action  over  against  the  actual  wrong- 
doer.® 

1  2  Kolle's  Abridgment,  820;  2  Greenleaf  s  Cruise  on 
Real  Property,  126;  Huntley  v.  Russell,  13  Q.  B.  591; 
White  V.  Wagner,  4  Har.  &  J.  373,  7  Am.  Dec.  674. 

2  Griffith's  Case,  Moo.  69;  Coke  on  Littleton,  53b.  ' 

3  Huntley  v.  Russell,  13  Q.  B.  591. 

4  2  Rolle's  Abridgment,  820;  Polard  v.  Shaffer,  1 
Dall.  210. 

5  Coke  on  Littleton,  54a;  3  Dane's  Abridgment,  225; 
Fay  V.  Brewer,  3  Pick.  203;  Randall  v.  Cleavelaud,  6 
Conn.  328. 

6  Powell  v.  Railroad  Co.,  16  Or.  33,  8  Am.  St.  Rep. 
251. 

§  119.    Remedy  by  Action. 

The  action  of  waste  as  formerly  known  at  com- 
mon law  was  a  mixed  action,  and  could  only  be 
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brought  by  the  person  having  the  inheritance  at 
the  time  the  waste  was  committed  to  his  prejudice, 
against  the  tenant  in  dower,  or  by  the  curtesy.* 
Being  confined  in  its  operation  to  the  proprietor 
of  the  inheritance  and  the  tenant  of  the  land,  be- 
tween whom  there  existed  a  relation  of  privity  to 
some  extent,  if,  after  waste,  the  inheritance  was 
alienated,  and  that  privity  broken  up,  the  action* 
of  waste  was  gone.^  But  by  the  statutes  of  Marl- 
bridge  (52  Henry  III,  c.  24),  and  that  of  Glou- 
cester (6  Edward  I,  c.  5),  the  action  was  given  a 
wider  range,  and  could  be  brought  against  the 
lessee  for  life  or  years,  or  against  the  assignee  of 
the  same  for  waste  done  after  the  assignment/' 
In  order  to  avoid  the  defects  of  the  remedy,  as 
known  to  the  common  law,  or  as  modified  by  the 
above-named  statutes,  the  action  on  the  case  in 
the  nature  of  waste  was  devised,  which  enables  the 
party  injured  in  his  reversionary  right  to  recover 
damages  for  the  same."*  And  this  remedy  extends 
to  every  case  where  one  who  has  any  reversionary 
interest  or  estate  in  the  premises  suffers  by  the 
tortious  act  of  the  actual  tenant  or  occupant.*^ 
It  is  an  equitable  action,  and  must  be  sustained  in 
all  cases,  and  against  all  persons  who  are  by  the 
common  law  or  under  the  statutes  aforesaid  liable 
to  the  action  of  waste.^  And  it  entitles  the  party 
to  recover  for  the  actual  damage  committed,  with 
costs,  against  anyone  who  commits  the  wrongs 
whether  lessee  or  stranger. ''     Nor  is  the  action  de- 
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feated  loy  the  transfer  of  the  premises  hj  the 
plaintiff  to  the  defendant,  pending  the  action.® 
An  entry  and  holding,  hy  permission  of  and  sub- 
servient to  the  owner,  constitutes  a  sufficient  ten- 
ancy to  render  the  occupier  liable  to  the  action;* 
and  even  a  party  in  adverse  possession  may  be 
sued  for  waste.*®  A  lessee  is  answerable  for  waste 
committed  by  a  receiver  of  its  property,  for  whose 
appointment  the  lessor  was  in  no  way  responsi- 
ble.** So  it  has  been  held  that  actions  on  the 
case  in  the  nature  of  waste  may  be  maintained  for 
permissive  as  well  as  voluntary  waste.*^  The 
whole  matter  of  waste  is  to  a  great  extent  regu- 
lated by  statutes  in  the  different  states,  and  the 
statute  of  the  particular  state  should  be  con-' 
suited.*^ 

1  Greene  v.  Cole,  3  Wma.  Sniind.  252,  note  7:  Coke 
on  Littleton,  218b,  note  122;  2  Greenleaf  s  Cruise  on 
Real  Property,  129;  Peterson  v.  Clark,  15  Johns.  205. 
A  judgment  creditor  has  no  such  lien  upon  the  real 
estate  of  his  debtor  as  would  enable  him  to  sue  and  re- 
cover for  waste  committed  thereon:  Lanning  v.  Car- 
penter, 48  N.  Y.  408. 

2  1  Coke  on  Littleton,  53a;  and  see  Bates  v.  Shraeder, 
13  Johns.  263,  9  Am.  Dec.  210;  Foot  v.  Dickinson,  2 
Met.  611;  Dickinson  v.  Mayor,  48  Md.  583,  30  Am.  Rep. 
492. 

3  2  Blackstone's  Commentaries,  283;  Greene  t.  Cole, 
3  Wnis.  Saund.  252,  note,  7;  and  see  Chipman  v.  Emeric, 
3  Cal.  283;  Sackott  v.  Sackett,  8  Pick.  312;  McLaughlin 
V.  Long,  5  Har.  &  J.  113. 

4  Greene  v.  Cole,  3  Wms.  Saund.  252,  note  7;  Chase 
T.  Hazelton,  7  N.  H.  175;  Stetson  v.  Day,  51  Me.  434. 

5  Dickinson  v.  Mayor,  48  Md.  583,  30  Am.  Rep.  492. 

6  White  V.  Wagner,  4  Har.  &  J.  373,  7  Am.  Dec.  674. 
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7  Chnse  v.  Hnzelton,  7  N.  H.  176;  Rnndall  v.  Cleave- 
land,  6  Conn.  328;  Short  v.  Wilson.  13  Johns.  33;  Moore 
V.  Townshend,  SS  N.  J.  L.  284;  Cornish  v.  Strutton,  8 
B.  Mon.  586;  and  see  Harvey  v.  Harvey,  41  Vt.  373; 
Parker  v.  Chambliss,  12  Ga.  235. 

8  Dickinson  v.  Mayor,  48  Md.  583,  30  Am.  Rep.  492. 

9  Freeman  v.  Headley,  33  N.  J.  L.  523. 

10  People  v.   Davison,  4  Barb.   109. 

11  Powell  V.  Railroad  Co.,  16  Or.  33,  8  Am.  St.  Rep. 
251. 

12  Greene  t.  Cole,  3  Wms.  Saund.  252,  note  7;  and 
see  Moore  v.  Townshend,  33  N.  J.  L.  284.  But  com- 
pare Heme  v.  Bembow,  4  Taunt.  764;  Jones  v.  Hill,  7 
Taunt.  302;  Gibson  v.  Wells,  1  Bos.  &  P.  N.  R.  390. 

13  See  Rutherford  v.  Aiken,  3  Thomp.  &  C.  60; 
Hamden  v.  Rice,  24  Conn.  350;  Sackett  v,  Sackett,  8 
Pick.  309;  1  Washburn  on  Real  Property,  ♦122,  note. 
Where  the  waste  consists  in  the  removal  of  timber,  hay, 
etc.,  from  the  premises,  the  reversioner  may  seize  th(:m 
if  he  can,  or  sue  in  trover  for  their  conversion,  or  re- 
plevy them,  or  bring  trespass  de  bonis  for  the  taking: 
Mooers  v.  Wait,  3  Wend.  104,  20  Am.  Dec.  667;  Rich- 
ardson V.  York,  14  Me.  216;  Plumer  v.  Plumer,  30  N. 
H.  558;  Lane  v.  Thompson,  43  N.  H.  324;  or,  if  the 
tenant  has  sold  the  timber,  etc.,  an  action  for  money  had 
and  received  will  lie  against  him:  Leagram  v.  Knight, 
L.  R.  2  Ch.  App.  631.  If  trees  are  blown  down  by  a 
tempest,  trover  is  the  proper  remedy  apninst  one  who 
carries  them  away:  Shult  v.  Barker,  12  Serg.  &  R.  272. 

§  120.     Eemedy  in  Equity. 

A  more  usual  remedy  in  cases  of  waste  is  that 
afforded  by  courts  of  equitable  jurisdiction,  in 
granting  an  injunction  restraining  the  commission 
of  the  waste.*  And  it  has  become  almost  a  mat- 
ter of  course  to  grant  this  remedy,  where  it  is 
made  to  appear  that  the  injury  complained  of  will 
injure  the  inheritance,  or  be  productive  of  irrep- 
arable mischief,^  and  the  remedy  at  law  is  imper- 
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feet  or  is  wholly  denied.*  If  the  waste  is  trivial 
and  of  small  extent,  equity  will  not,  however,  in- 
terfere;* and  the  mere  apprehension  that  waste 
will  be  committed  is  not  sufficient  ground  for  an 
injunction.*  But  the  assertion  of  a  right  to  com- 
mit waste,  and  threats  to  do  so,  constitute  suflfi- 
cient  ground.®  The  remedy  hy  injunction  applies 
to  every  species  of  waste,'^  including  equitable 
waste,  which  is  defined  to  be  that  which  a  prudent 
man  would  not  do  in  the  management  of  his  own 
affairs.®  It  is,  however,  restricted  to  cases"  in 
which  the  title  is  clear  and  undisputed;®  and,  as  a 
general  rule,  is  never  granted  against  a  defendant 
in  possession,  claiming,  adversely  to  the  plain- 
tiff.*® Nor  will  equity  interfere  to  restrain  waste 
in  cases  of  tenants  in  common,  coparceners,  or 
joint  tenants.**  And  if  a  tenant  erects  a  building 
on  the  demised  premises,  its  removal  by  him  will 
not  be  enjoined  at  the  suit  of  the  landlord,  if  it 
appears  that  the  latter  is  not  entitled  to  the  re- 
version.** The  application  for  an  injunction  to 
restrain  waste  should,  in  general,  be  made  with- 
out delay;**  and  especially  in  the  cases  of  mines, 
due  diligence  is  requisite.**  In  West  Virginia, 
equity  has  jurisdiction,  at  the  instance  of  re- 
maindermen, of  an  injunction  to  restrain  waste 
committed  by  a  life  tenant,  or  by  a  tenant  in  conoi- 
mon  with  them,  and  may  take  an  account  there- 
for and  give  compensation  for  damages.*^  Where 
lands  are  alienated  by  the  husband,  and  waste  is 
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committed  by  the  alienee  of  the  property  in  the 
husband's  lifetime,  the  widow  is  without  remedy; 
bnt  it  is  otherwise  as  regards  waste  committed 
after  the  husband's  death.*^ 

1  Denny  v.  Brunson,  29  Pa,  St.  382;  Duvnll  v.  Waters, 
1  Blnnd,  5G9,  18  Am.  Dec.  350;  Kane  v.  Vanderburph, 

1  Johns.  Ch.  11;  Wickham  v.  Wickham.  19  Ves.  423; 
Camp  V.  Bates,  11  Conn.  51,  27  Am.  Dec.  707;  Birch- 
Wolfe  V.  Birch,  L.  R.  9  Eq.  Cas.  683;  Higginbotham 
V.  Hawkins,  L.  R.  7  Ch.  676;  3  Eng.  Rep.  5U8. 

2  Amelun?  y.  Seekamp,  9  Gill  &  J.  468;  Markham  v. 
Howell,  as  Ga.  508;  Atkins  v.  Chilson.  7  Met.  398; 
Bogey  V.  Shute,  1  Jones  Eq.  180;  Leighton  v.  Leighton, 
32  Me.  399. 

3  Cockey  v.  Carroll,  4  Md.  Ch.  344;  Watson  v.  Hun- 
ter, 5  Johns.  Ch.  170,  9  Am.  Dec.  295.  Injunction  and 
account  of  past  waste  may  be  sought  in  one  suit:  Duyall 
V.  Waters,  1  Bland,  569,  18  Am.  Dec.  350. 

4  Barry  v.  Barry,  1  Jacob  &  W.  631.  Compare  Liv- 
irgston  v.  Reynolds,  26  Wend.  115. 

5  Hanson  v.  Gardiner,  7  Ves.  307. 

6  Rodgers  v.  Rodgers,  11  Barb.  595;  Loudon  v.  War- 
field,  5  J.  J.  Marsh.  196;  Canal  Co.  v.  Comeg^s,  2  Ind, 
469;  Campbell  v.  Allgood,  17  Beav.  628. 

7  Hawley  v.  Clowes,  2  Johns.  Ch.  122. 

8  Turner  v.  Wright,  2  De  Gcx,  F.  &  J.  234;  and  see 

2  Story's  Equity  Jurisprudence,  sec.  935. 

9  Storm  v.  Mann,  4  Johns.  Ch.  21;  Hough  v.  Martin, 
2  Dev.  &  B.  Eq.  379;  Gibson  v.  Smith,  2  Atk.  182;  Hig- 
gins  V.  Woodward,  1  Hopk.  Ch.  342;  Tessier  v.  Wise,  3 
Bland,  60.     But  compare  Green  v.  Keen,  4  Md.  98. 

10  Lansing  v.  Steamboat  Co.,  7  Johns.  Ch.  162;  Pills- 
worth  T.  Hopton,  6  Ves.  51.  But  compare  Cornelius  v. 
Post,  9  N.  J.  Eq.  196;  Earl  Talbot  v.  Scott,  4  Kay  & 
J.  96. 

11  Hihn  V.  Peck,  18  Cal.  640;  Hole  v.  Thomas,  7 
Ves.  589.  Compare  Twort  v.  Twx)rt,  16  Ves.  128; 
Oglesby  Coal  Co.  ▼.  Pasco,  79  111.  164;  Hawlev  v.  Clowes, 
2  Johns  Ch.  122;  Williamson  y.  Jones,  43  W.  Va.  562, 
64  Am.  St.  Rep.  891. 
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12  Perrine  v.  Marsden,  34  Cal.  14. 

13  Barry  v.  Barry,  1  Jacob  &  W.  631.  Compare  At- 
torney General  v.  Eastlake,  11  Hare,  228;  Bagot  v. 
Bagot,  32  Beav.  509;  Cregan  v.  Cullen,  16  Ir.  Ch.  339. 

14  Norway  v.  Rowe,  19  Ves.  159;  Clegg  v.  Edmond- 
son,  8  De  Gex,  M.  &  G.  808. 

15  Williamson  v.  Jones,  43  W.  Va.  562,  64  Am.  St. 
Bep.  891. 

16  Sanders  v.  McMillan,  98  Ala.  144,  39  Am.  St.  Hep. 
19. 
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CHAPTEE  XIII. 

ESTATE  AT  WILL. 

S  121.    Definition  of. 

§  122.    Incidents  to. 

§  123.    How  determined. 

§  124.    Estate  from  year  to  year. 

S  124a.  Same — Ck)ntinued. 

§  125.    Nature  of  tenancy  at  suflferanco. 

§  126.    License. 

§  126a.  Same — Continued. 

§  126b.  Rights  of  licensee,  generally. 

§  126c.  Duty  of  landowner  to  licensee. 

§  127.    Revocation  of  license. 

S  127a.  Same — Illustrations. 

§  121.    Definition  of. 

An  estate  at  will  is  defined  to  be  an  estate  in 
lands,  which  the  tenant  has,  by  entry  made  there- 
on, under  a  demise,  to  hold  during  the  joint  wills 
of  the  parties  to  the  same.^  The  lessee  is  called 
tenant  at  will,  because  he  has  no  certain  or  sure 
estate.^  The  tenancy  may  arise  by  implication,  as 
well  as  by  express  words  ;^  as  where  one  en- 
ters upon  land  by  permission  of  the  owner  for  an 
indefinite  period,  even  without  the  reservation  of 
any  rent,  he  is,  by  implication  of  law,  a  tenant  at 
will.'*    The  tenancy  may  be  created  by  an  occupa- 
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tion  under  a  lease  or  deed  which  is  void;*  or  un- 
der a  contract  with  the  owner  for  a  purchase  not 
yet  completed.®  So  one  let  into  possession  un- 
der an  agreement  that  a  lease  shall  be  executed, 
hut  in  the  meantime  he  shall  enjoy  the  premises 
on  the  terms  of  the  lease,  becomes  immediately  a 
tenant  at  will.''^  And,  in  general,  all  interests  in 
the  use  and  enjoyment  of  lands  for  uncertain  and 
indefinite  terms  are,  in  construction  of  law,  leases 
at  will.®  Where  A  granted  to  B  the  right  to  enter 
upon  his  land,  and  to  mine  and  remove  coal  and 
other  minerals  therefrom  "during  the  continuance 
of  the  agreement,^'  and  to  erect  all  needful  build- 
ings for  that  purpose,  paying  to  A  a  certain  price 
per  ton  for  the  minerals  taken,  and  it  was  agreed 
that  B  should  have  the  right  to  cease  mining,  and 
to  remove  his  buildings  at  any  time — ^it  was  held 
that  B  took  an  estate  at  will,  determinable  at  the 
will  of  either  party.^  But  a  mere  agreement  by  a 
tenant  to  pay  rent  in  advance  does  not  create  this 
estate.*® 

1  Coke  on  Littleton,  55a;  1  Washburn  on  Heal  Prop- 
erty, 370;  Bayley  v.  Fitzmaurice,  8  El.  &  B.  679;  Pol- 
lock V.  Kittroll,  2  Tayl.  153,  1  Am.  Dec.  583;  Knight  v. 
Indiana  Coal  etc.  Co.,  47  Ind.  105,  17  Am.  Kep.  692; 
Austin  v.  Thompson,  45  N.  H.  113.  See  Goodenow  v. 
Allen,  68  Me.  308;  Say  t.  Stoddard,  27  Ohio  St.  478; 
Cunningham  v.  Holton,  55  Me.  36. 

2  2  Greenleaf's  Cruise  on  Real  Property,  276,  277; 
and  see  Kichardson  v.  Langridge,  4  Taunt.  131. 

3  Jackson  v.  Bradt,  2  Caines,  169;  Rex  v.  Fillonglev. 
1  Term  Rep.  458;  Doe  v.  Cox,  11  Q.  B.  122;  Say  v.  Stod- 
dard, 27  Ohio  St.  478;  Elliott  v.  Stone,  1  Gray,  571. 
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4  Burns  t.  Bryant,  31  N.  Y.  453;  Sffrsfield  v.  Healy, 
50  Barb.  245;  Lamed  v.  Hndson,  60  N.  Y.  102;  Jones  v. 
Shay,  50  Cal.  508;  Wright  v.  Roberts,  52  Wis.  161;  Ball 
T.  Cnllimore,  2  Cromp.  M.  &  R.  120;  5  Tyrw.  753;  Dame 
V.  Dame,  38  N.  H.  429.  75  Am.  Dec.  195;  and  see  Right 
V.  Beard,  13  East,  210:  Doe  v.  Quigley,  2  damp.  505; 
Ramsden  v.  Thornton.  L.  R.  1  H.  L.  Cas.  129:  Barrett 
V.  Cox.  112  Mich.  220;  Utah  Optical  Co.  v.  Keith,  18 
Utah,  464. 

5  Doe  V.  Stennett,  2  Esp.  717;  Ezelle  v.  Parker, 
41  Miss.  520:  Derm  v.  Feamside,  1  Wils.  176:  Hnyser  v. 
Chase,  13  Mich.  98:  McLeran  v.  Benton,  73  Cal.  329, 
2  Am.  St.  Rep.  814;  Talamo  v.  Spitzmiller,  120  N.  Y.  37, 
17  Am.  St.  Rep.  607;  Rutan  v.  Crawford,  45  N.  J.  Eq.  99. 
Or  under  an  agreement  for  a  lease:  Braythwayte  v. 
Hitchcock,  10  Mees.  &  W.  494;  Huntington  v.  Park- 
hurst.  87  Mich.  38,  24  Am.  St.  Rep.  146. 

6  Proprietors  etc.  v.  M'Farland,  12  Mass.  .^25:  Jack- 
son V.  Miller.  7  Cow.  747;  Jones  v.  Jones,  2  Rich.  .542; 
Glascock  V.  Robards,  14  Mo.  350,  55  Am.  Dec.  108;  Dean 
V.  Comstock,  32  111.  180;  Risely  v.  Ryle,  11  Mees.  & 
W.  16. 

7  Anderson  v.  Midland  Ry.  Co.,  3  El.  &  E.  614;  and 
see  Manchester  v.  Doddridge,  3  Ind.  360;  Dunne  v.  Trus- 
tees etc.,  39  HI.  578. 

8  Cheever  v.  Pearson.  16  Pick.  271;  Leavitt  v.  Lea- 
vitt,  47  N.  H.  329;  Gould  v.  Thompson,  4  Met.  224;  Doe 
V.  McKaeg,  10  Bam.  &  C.  721;  Post  v.  Post,  14  Barb. 
253;  Doe  v.  Baker,  4  Dev.  220,  25  Am.  Dec.  706;  Rich 
V.  Bolton.  46  Vt.  84,  14  Am.  Rep.  615.  But  the  mere 
occupancy  of  property  does  not  necessarily  imply  the 
relation  of  landlord  and  tenant:  Edmonson  v.  Kite,  43 
Mo.  176:  Jordan  v.  Mead,  19  La.  Ann.  101. 

9  Knight  v.  Indiana  Coal  etc.  Co.,  47  Ind.  105,  17 
Am.  Rep.  692;  and  see  Kitchen  t.  Pridgen,  3  Jones  (N. 
C.)  49,  64  Am.  Dec.  593. 

10  Sprague  v.  Quinn,  108  Mass.  553.  A  parol  gift 
of  land  creates  a  tenancy  at  will:  Jackson  v.  Rogers,  1 
Johns.  Cas.  33;  2  Caines  Cas.  314. 

§  122.    Incidents  to. 

A  tenant  at  will  is  entitled  to  emblements,*  if 
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the  estate  be  determined  by  the  lessor;*  otherwise 
if  the  tenant  terminates  the  tenancy  by  his  own 
act  or  fault.*  One  who  ia  let  into  possession  under 
a  parol  contract  to  purchase  is  a  tenant  at  will,  so 
far  as  relates  to  the  emblements.'*  And  a  lease 
terminable  in  the  spring  of  any  year,  in  case  the 
farm  is  sold,  is  practicably  one  at  will,  and  the  ten- 
ant is  entitled  to  a  crop  of  grain  sown  by  him  in 
the  fall.*^  A  tenant  at  will  is  also  entitled  to  rea- 
sonable estovers,*  and  it  has  been  held  that  ma- 
nure made  upon  the  land  belongs  to  him.'^  An  ob- 
ligation to  pay  rent  is  not  a  necessary  incident  of  a 
tenancy  at  will.®  Thus,  one  who  is  let  into  pos- 
session under  a  contract  to  purchase  is  strictly  a 
tenant  at  will,^  but  he  is  not  liable  for  rent,  while 
the  contract  of  sale  is  open,  because  a  promise  to 
pay  rent  cannot  be  implied  in  such  a  case,  the  ten- 
ant having  entered  under  a  different  contract.*® 
But  if  he  continues  in  possession  after  the  con- 
tract for  purchase  is  wholly  at  an  end,  by  the  fault 
of  the  vendor,  he  may  be  held  liable  as  tenant  for 
use  and  occupation.**  If,  however,  the  refusal 
to  perform  the  contract  of  sale  is  on  his  part, 
and  he  still  continues,  in  possession,  the  remedy 
of  the  owner  is  an  action  of  trespass,  and  not  as- 
sumpsit.*^ And  if  a  tenant  at  will  cuts  down 
timber  trees,  or  pulls  down  houses,  the  lessor  may 
bring  trespass  against  him,**  but  he  is  not  tech- 
nically chargeable  in  waste.*'*  Waste  is  an  in- 
jury to  the  freehold,  by  one  rightfully  in  posses- 
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sion,  and  this  marks  the  distinction  between  waste 
and  trespass.^* 

1  See  sec.  36,  ante;  Reilly  v.  Ringland,  44  Iowa,  422; 
Leighton  v.  Theed,  1  Ld.  Raym.  707. 

2  Whitemarsh  v.  Cutting,  10  Johns.  3G1;  Simpkins  v. 
Rogers,  15  HI.  398;  Doe  v.  Price,  9  Bing.  358;  King  v. 
Fowler,  14  Pick.  238;  Sherburne  v.  Jones,  20  Me.  70; 
Kenna  v.  Nugent,  7  I.  R.  C.  L.  464. 

3  Gland's  Case,  5  Rep.  116;  Bulwer  v.  Bulwer,  2  Barn. 

6  Aid.  470;  Carpenter  v.  Jones,  63  111.  517. 

4  Harris  v.  Frink,  49  N.  Y.  24,  10  Am.  Rep.  3ia 

5  Pfauner  v.  Sturmer,  40  How.  Pr.  401. 

.     6    Davis  V.  Thompson,  13  Me.  209;  Chandler  v.  Thurs- 
ton. 10  Pick.  209.    See  sec.  36,  ante. 

7  See  Rinehart  v.  Olwine,  5  Watts  &  S.  157;  Smith- 
wick  V.  Ellison,  2  Ired.  326.  38  Am.  Dec.  697;  Roberts 
V.  Barker,  1  Cromp.  &  M.  809. 

8  Doe  V.  Baker,  4  Dev.  220,  25  Am.  Dec.  706;  and  see 
sec.  121,  ante. 

9  Howard  v.  Shaw,  8  Mees.  &  W.  122;  sec.  121,  ante. 

10  Winterbottom  v.  Ingham,  7  Q.  B.  611;  Hough  v. 
Birge,  11  Vt.  190,  34  Am.  Dec.  682;  Sylvester  v.  Ralston, 
31  Barb.  286;  Coffman  v.  Huck,  24  Mo.  496.  Compare 
Stone  V.  Sprague,  20  Barb.  509. 

11  Dwight  V.  Cutler,  3  Mich.  566,  64  Am.  Dec.  105; 
Howard  v.  Shaw,  8  Mees.  &  W.  122. 

12  Howard  v.  Shaw,  8  Mees.  &  W.  122;  Bancroft  v. 
Wardwell,  13  Johns.  489,  7  Am.  Dec.  396;  Smith  v.  Stew- 
art, 6  Johns.  46,  5  Am.  Dec.  186;  Brewer  v.  Conover,  15 
Pa.  St.  215. 

13  Daniels  v.  Pond,  21  Pick.  367;  Phillips  v.  Covert, 

7  Johns.  1. 

14  Lady  Shrewsbury's  Case,  5  Rep.  13b;  Coke  on  Lit- 
tleton, 57a;  Howell  v.  Howell,  7  Ired.  496;  Cooper  v. 
Adams,  6  Cush.  87. 

15  Williamson  v.  Jones,  43  W.  Va.  562,  64  Am.  St. 
Rep.  891. 
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§  123.    How  Detennined. 

A  lease  or  estate  which  is  at  the  will  of  one  of 
the  parties  is  equally  at  the  will  of  the  other 
party,  and  either  of  them  may  determine  his  will, 
and  qnit  his  connection  with  the  other  at  his 
own  pleasure.*  So  the  tenancy  will  terminate  on 
the  death  of  either  the  lessor  or  lessee,^  or  by  the 
desertion  of  the  premises  by  the  latter.^  And  if 
the  lessee  assigns  over  the  land  to  another,'*  or 
commits  an  act  of  waste,  his  estate  is  thereby  de- 
termined.*^ On  the  other  hand,  any  act  of  own- 
ership exercised  by  the  lessor,  which  is  incon- 
sistent with  the  existence  of  the  estate,  will  oper- 
ate as  a  determination  of  it.®  Any  act  done 
upon  the  land  by  him  in  assertion  of  his  title 
to  the  possession  determines  the  will.''  So,  in 
the  absence  of  statutory  provisions  therefor,  a  ten- 
ant strictly  at  will  is  not  entitled  to  notice  to 
quit,  but  a  mere  demand  of  possession  is  suffi- 
cient.® If,  however,  notice  is  required  by  stat- 
ute, a  tenancy  at  will  cannot  be  terminated  with- 
out the  notice  so  prescribed.®  And  a  tenant  at 
will  who  abandons  the  premises  without  justifi- 
able cause,  and  without  giving  the  notice  required 
by  statute,  remains  liable  for  their  use  and  occu- 
pation.*® 

1  Price  ▼.  Price,  2  Maule  &  S.  464;  9  Bing.  356; 
Locke  V.  Matthews,  13  Com.  B.,  N.  S.,  753;  Doe  v.  Rich- 
ards, 4  Ind.  374;  Knight  v.  Indiana  Coal  etc.  Co.,  47 
Ind.  105,  17  Am.  Rep.  697;  Davis  v.  Murphy,  126  Mass. 
145. 
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2  Howard  v.  Merriam,  5  Cush.  563:  Cody  ▼.  Quarter- 
man,  12  Ga.  400;  Robie  v.  Smith,  21  Me.  114;  James  v. 
Dean,  11  Ves.  391. 

3  Say  V.  Stoddard,  27  Ohio  St.  478;  Cliandler  t.  Thursh 
ton,  10  Pick.  205. 

4  Cunningham  v.  Holton,  55  Me.  33;  Cooper  v.  Adams, 

6  Cush.  87;  Mclieran  v.  Benton,  73  Cal.  329,  2  Am.  St. 
Rep.  8:14.  Compare  Pinhorn  y.  Souster,  20  Eng.  L.  & 
Eq.  501;  8  Ex.  772. 

5  Daniels  v.  Pond,  21  Pick.  367,  32  Am.  Dec.  269. 

6  Dorrell  v.  Johnson,  17  Pick.  263;  Pollen  v.  Brewer, 

7  Com.  B.,  N.  S.,  371;  Walden  v.  Bodley,  14  Pet.  162; 
Turner  v.  Doe,  9  Mees.  &  W.  643;  Kelly  v.  Waite,  12 
Met.  300;  Holly  v.  Brown,  14  Conn.  255;  Curtis  v.  Gal- 
Tin,  1  Allen,  215. 

7  Ball  V.  Cullimore,  2  Cromp.  M.  &  R.  120;  and  see 
Daniels  v.  Davison,  16' Ves.  252;  Benedict  v.  Morse,  10 
Met.  223;  Cook  v.  Cook,  28  Ala.  660;  Rising  v.  Stannard, 
17  Mass.  281.  Compare  Doe  t.  Thomas,  6  Ex.  854; 
Cheever  v.  Pearson,  16  Pick.  266. 

8  Jackson  v.  French,  5  Wend.  337;  Larned  v.  Hud- 
son, 60  N.  Y.  105;  Rich  v.  Bolton,  46  Vt.  84,  14  Am. 
Rep.  615;  and  see  Shorey  v.  Farrell,  114  Mass.  441; 
Coffin  V.  Lunt,  2  Pick.  70. 

9  Stickney  v.  Burke,  64  N.  H.  377;  Koplitz  v.  Gus- 
tavus,  48  Wis.  48;  Thomas  v.  Nelson,  69  N.  Y.  118. 

10  Huntington  v.  Parkhurst,  87  Mich.  38,  24  Am.  St. 
Rep.  146;  Adams  v.  Cohoes,  127  N.  Y.  175. 

§  124.    Estate  from  Year  to  Year. 

Under  the  operation  of  judicial  decisions,  es- 
tates at  will,  in  the  strict  sense,  have  become  al- 
most extinguished,  and  tenancies  from  year  to 
year  have  succeeded  to  them.^  The  reservation 
of  an  annual  rent  is  regarded  as  an  essential  ele- 
ment of  the  latter,^  and  each  party  is  bound  to 
give  reasonable  notice  (six  months  at  common 
law)  of  an  intention  to  terminate  the  tenancy.^ 
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A  demise  which  fixes  no  definite  term,  hut  re- 
serves an  annual  rent,  payable  quarterly,  creates 
a  tenancy  from  year  to  year."*  So  when  a  tenant, 
under  a  demise  for  a  year  or  more,  holds  over  af- 
ter the  end  of  his  term,  without  any  new  agree- 
ment with  the  landlord,  he  may  be  treated  as  a 
tenant  from  year  to  year,  and  in  all  other  re- 
spects as  holding  upon  the  terms  of  the  original 
lease.*^  And  he  will  be  deemed  such  tenant,  if 
the  landlord  either  receives  or  distrains  for  rent 
accruing  after  the  end  of  the  original  term.** 
There  are  also  other  ways  in  which  the  landlord 
may  signify  his  assent  to  the  tenancy,  and  it  may, 
perhaps,  be  inferred  from  his  silence  and  the 
mere  lapse  of  time.''  An  entry  and  occupancy 
under  a  verbal  lease,  which  is  void  because  for  a 
longer  period  than  is  allowed  by  statute,  will  sup- 
port a  holding  from  year  to  year  until  ended  by 
notice;-  and  the  tenancy  will  be  subject  to  all  the 
conditions  of  the  verbal  lease  except  as  to  the 
term.®  So  if  a  tenant  is  in  possession  under  a 
parol  agreement  void  by  the  statute  of  frauds, 
paying  the  rent  monthly,  this  creates  a  tenancy 
from  month  to  month,  which  can  only  be  termi- 
nated by  proper  notice.*^  The  notice  to  quit 
necessary  to  determine  a  tenancy  from  year  to 
year,  which  at  common  law  was  fixed  at  six 
months,*^  must  expire  at  the  end  of  the  year.^ 
In  cases  of  tenancies  for  periods  running  less  than 
a  year,  the  notice  must  be  regulated  by  the  letting. 
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and  mnst  be  equivalent  to  a  period.**  Thus, 
notice  is  necessary  to  determine  a  monthly  or 
weekly  rentiiig,  and  a  month's  or  week's  notice, 
respectively,  is  sufficient.*'*  And  a  notice  to  quit 
on  the  day  corresponding  with  the  day  of  letting 
and  entry,  at  the  end  of  a  recurring  period  of 
the  holding,  is  held  to  be  valid.*®  Parol  notice 
is  sufficient,  unless  required  by  agreement  of  par- 
ties or  by  statute  to  be  in  writing.**  Notice  must 
be  served  on  the  landlord's  own  tenant,  and  not 
on  a  subtenant  of  the  lessee;*^  or  if  the  notice 
is  by  the  tenant,  it  must  be  to  his  immediate 
landlord.*®  The  effect  of  a  notice  to  quit  may 
be  waived,  as  where  the  landlord,  by  some  act, 
recognizes  the  tenancy  as  continuing  after  the 
time  of  the  notice  has  expired.*®  It  is,  however, 
a  question  of  intention,  and  open  to  explana- 
tion.^® If  the  tenant  die  within  the  time  of  the 
notice  to  quit,  his  rights  for  the  remainder  of  the 
term  would  pass  to  his  personal  representatives.** 

1  4  Kent's  Commentaries,  112;  Doe  v.  Green,  9  Ad. 
&  E.  658;  Doe  v.  Smaridge,  7  Ad.  &  E.,  N.  S.,  959;  Right 
V.  Darby,  1  Term  Rep.  159;  Ridgley  v.  StUlwell,  28  Mo. 
400. 

2  Daidge  v.  Bowers.  2  Mees.  &  W.  365;  Pope  v.  Gar- 
land, 4  Younge  &  C.  394;  Williams  v.  Deviar,  31  Mo.  1; 
Doe  T.  Baker,  4  Dev.  220,  25  Am.  Dec.  706;  Silsby  v. 
Allen,  43  Vt.  172;  Rich  v.  Bolton,  46  Vt  84,  14  Am. 
Rep.  615. 

3  Johnstone  t.  Huddlestone,  4  Barn.  &  C.  922;  Schuy- 
ler v.  Smith,  51  N.  Y,  309,  10  Am.  Rep.  609;  Hall  v. 
Wadsworth,  28  Vt.  410;  Holmes  v.  vDay,  8  L  R.  C.  L. 
236. 
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4  Lesly  t.  Randolph,  4  Kawle,  123;  and  see  Jackson 
▼.  Bradt,  2  Caines,  169;  Roe  v.  Lees,  2  W.  Black.  1173. 

5  Sullivan  v.  Gary,  17  Cal.  80;  Jackson  v.  Salmon,  4 
Wend.  327;  Den  v.  Mcintosh,  4  Ired.  291,  42  Am.  Dec. 
122;  Thomas  v.  Packer,  1  Hurl.  &;  N.  669;  Kelly  v.  Pat- 
terson, L.  R.  9  P.  C.  681;  10  Eng.  Rep,  353;  Patton  v. 
Axley,  6  Jones,  440;  Laguerenne  v.  Dougherty,  35  Pa. 
St.  45;  Witt  V.  Mayor  etc.,  6  Rob.  (N.  Y.)  441;  Tolle  v. 
Orth,  75  Ind.  298,  39  Am.  Rep.  147;  Scl^uyler  v.  Smith, 
51  N.  Y.  309,  10  Am.  Rep.  609;  HoUis  v.  Burns,  100  Pa. 
St.  206,  45  Am.  Rep.  379. 

6  Conway  v.  Starkweather,  1  Denio,  113;  Rowan  t. 
Lytle,  11  Wend.  616;  Russell  v.  Fabyan,  34  N.  H.  223. 

7  Rowan  v.  Lytle,  11  Wend.  616. 

8  Schuyler  v.  Leggett,  2  Cow.  660;  Craske  v.  Chris- 
tian Union  Pub.  Co.,  17  Hun,  319;  Williams  v.  Acker- 
man,  8  Or.  405;  Co^in  v.  Mole,  39  Mich.  454;  Loughran 
▼.  Smith,  75  N.  Y.  209;  Coudert  v.  Cohn,  118  N.  Y.  309, 
16  Am.  St.  Rep.  761;  Rosenblat  v.  Perkins,  18  Or.  156. 

9  Dorr  v.  Barney,  12  Hun,  259;  Reeder  v.  Say  re,  6 
Hun,  564;  Lounsbery  v.  Snyder,  31  N.  Y.  514;  Hunting- 
ton V.  Parkhurst,  87  Mich.  38,  24  Am.  St.  Rep.  146. 

10  People  V.  Darling,  47  N.  Y.  666;  and  see  Witt  v. 
Mayor  etc.,  5  Rob.  (N.  Y.)  248;  6  Rob.  (N.  Y.)  441.  See 
sec.  121,  ante. 

11  Doe  V.  Spence,  6  East,  120;  Trousdale  v.  Darnell, 

6  Yerg.  431;  Hanchet  v.  Whitney,  1  Vt.  311;  Jackson  v. 
Bryan,  1  Johns.  322;  Hunt  v.  Morton,  18  111.  75;  Den 
V.  Mcintosh,  4  Ired.  291,  42  Am.  Dec.  122.  In  some  of 
the  states  it  is  reduced  to  three  months:  Steffens  v.  Earl, 
40  N.  J.  L.  128,  29  Am.  Rep.  214;  Logan  v.  Herron,  8 
Serg.  &  R.  458;  Godard  t.  Railroad  Co.,  2  Rich.  346; 
Currier  v.  Perley,  24  N.  H.  219. 

12  Doe  ▼.  Watts,  7  Term  Rept  83;  Floyd  v.  Floyd,  4 
Rich.  23;  Bessell  v.  Landsberg,  7  Q.  B.  638;  Baker  v. 
Adams,  5  Cush.  99. 

13  See  Doe  v.  Donovan;  1  Taunt.  555;  Currier  t. 
Baker,  2  Gray,  224;  Hanchet  v.  Whitney,  1  Vt.  311. 

14  Doe  V.  Scott,  6  Bing.  362;  Peacock  v.  Raffan,  6 
Esp.  4;  Walker  t,  Sharpe,  14  Allen,  43;  Prindle  v.  An- 
derson, 23  Wend.  616;  Steffens  v.  Earl,  40  N.  J.  L.  128, 
29  Am.  Rep.  214. 
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15  Steffena  v.  Earl,  40  N.  J.  L.  128.  29  Am.  Rep.  214. 

16  Timmins  v.  Rawlinson,  1  W.  Black.  533;  3  Burr. 
607. 

17  Hatstat  t.  Packard,  7  Cush.  245;  Pleasant  v.  Ben- 
eon,  14  East,  234.  See  Doe  v.  Hughes,  7  Mees.  &  W. 
139;  Widger  v.  Browning,  2  Car.  &  P.  523. 

18  Doe  V.  Milward,  3  Mees.  &  W.  328. 

19  Doe  V.  Palmer,  16  East,  53;  Prindle  ▼.  Anderson, 
19  Wend.  391;  Boynton  v.  Bodwell,  113  Mass.  531. 

20  Doe  V.  Palmer,  16  East,  53;  Kimball  v.  Rowland, 
6  Gray,  224;  Doe  v.  Batten,  Cowp.  243.  Compare  Blyth 
T.  Dennett,  22  L.  J.,  N.  S.,  79;  16  Eng.  L.  &  Eq.  424. 

21  Cody  V.  Quarterman,  12  Ga.  386;  Robie  v.  Smith, 
21  Me.  114. 

§  124a.    Same — Continued. 

The  rule  that  the  reservation  of  an  annual 
rent  is  the  leading  circumstance  that  turns  leases 
for  uncertain  terms  into  leases  from  year  to  year 
is  held  to  be  inapplicable  to  a  parol  tenancy  for 
years,  void  under  the  statute  of  f  ra#ds,  where  the 
entire  rent  has  been  paid  in  advance.^  A  parol 
letting  for  a  monthly  rent,  no  mention  being 
made  about  a  year,  is  a  lease  from  month  to 
month,  and  by  holding  over  more  than  twelve 
months  the  tenant  does  not  become  a  tenant  from 
year  to  year.^  In  California,  a  landlord  who  has 
leased  premises  for  a  fixed  term  has  a  right  to 
re-enter  upon  the  expiration  of  the  term,  and  to 
>  maintain  an  action  for  possession  without  pre- 
vious notice  to  quit,  or  demand  for  possession  af- 
ter the  expiration  of  the  term.® 

1  Brant  v.  Vincent,  100  Mich.  426. 

2  Hollis  v.  Burns,  100  Pa.  St.  206,  45  Am.  Rep.  379. 
Boone  Real  Prop.— 28 
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3    McKissick  v.  Ashby,  98  Cal.  422;  Canning  t.  Fi- 
bush,  77  Cal.  196. 

§  125.    Nature  of  Tenancy  at  Sufferance. 

A  tenant  at  sufferance  is  one  who  holds  over 
by  wrong,  after  the  determination  of  his  interest, 
having  no  estate,  but  a  naked  possession  only,  and 
standing  in  no  privity  to  the  landlord.*  An  illus- 
tration of  this  kind  of  tenancy  is  the  case  of  a 
tenant  pur  autre  vie,  who  continues  in  possession 
after  the  death  of  the  cestui  que  vie.^  So  a  ten- 
ant for  years  holding  over  after  the  expiration  of 
his  term  becomes  a  tenant  at  sufferance;*  so  if 
a  tenant  at  will  continues  in  possession  after  the 
will  is  determined  by  the  death  of  the  lessor.** 
And  if  a  person  selling  lands  agrees  to  deliver 
them  up  to  the  grantee  on  a  certain  day,  but  con- 
tinues in  possession  after  that  day,  he  is  a  tenant 
at  sufferance.*  So  if  the  mortgagor  remains  iii 
possession  after  a  sale  of  the  mortgaged  premises 
on  foreclosure,  he  is  a  tenant  at  sufferance.*  In 
short,  anyone  who  continues  in  possession  with- 
out agreement,  after  a  particular  estate  ended,  is 
such  a  tenant.''  Since  the  wrongful  holding  over 
is  by  the  laches  of  the  landlord,  the  tenant  is  not 
at  common  law  liable  for  rent;®  nor,  on  the  other 
hand,  is  he  entitled  to  emblements,®  or  notice 
to  quit.*^  Before  entry,  the  landlord  cannot 
maintain  an  action  of  trespass  against  such  a  ten- 
ant;^* but  he  may  enter  and  dispossess  the  ten- 
ant by  force,  reap  the  crops,  and  thus  determine 
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the  tenancy.**  And  having  actually  regained  his 
possession,  he  may  then  have  trespass  against  the 
tenant  for  the  adverse  holding.*® 

1  Wilde  V.  Cantillon,  1  Johns.  Cas.  123;  Jackson  ▼. 
Parkhurst,  6  Johns.  128;  Russell  v.  Fabyan,  34  N.  H. 
218;  Doe  v.  Hull.  2  Dowl.  &  R.  38;  Godfrey  v.  Walker, 
42  Ga.  574.  See  Smith  v.  Littlefield,  51  N.  Y.  539;  Ba- 
con V.  Bftcon,  9  Conn.  334. 

2  Coke  on  Littleton,  57b;  and  see  Rowan  v.  Lytle,  11 
Wend.  617;  Livingston  v.  Tanner,  12  Barb.  484. 

3  Jackson  v.  Parkhurst,  5  Johns.  128;  Jackson  v. 
M'Leod,  12  Johns.  182;  Hollis  v.  Pool,  3  Met.  350;  Sut- 
ton V.  T^dge,  83  Ga.  770. 

4  Coke  on  Littleton,  57b;  Benedict  v.  Morse,  10  Met. 
223. 

5  Wood  V.  Hyatt,  4  Johns.  312;  4  Johns.  150,  4  Am. 
Dec.  258. 

6  Kingsley  v.  Ames,  2  Met.  29. 

7  Livingston  v.  Tanner,  12  Barb.  484;  Hauxhurst  v. 
Lobree,  38  Cal.  563;  Simpkin  v.  Ashurst,  4  Tyrw.  781. 

8  Livingston  v.  Tanner,  14  N.  Y.  66;  Rowan  v.  Lytle, 
11  Wend.  617;  Flood  v.  Flood,  1  Allen,  217;  Finch's 
Case,  2  Leon.  143.  Compare  Delano  v.  Montague,  4 
Cush.  42. 

9  Doe  V.  Turner,  7  Mees.  &  W.  226. 

10  Kelly  V.  Waite,  12  Met.  300;  Young  v.  Smith,  28 
Mo.  65,  75  Am.  Dec.  109;  Livingston  v.  Tanner,  14  N. 
Y.  64;  Kunzie  v.  Wixom,  39  Mich.  384;  State  v.  Moore, 
41  N.  J.  L.  515;  Chuck  v.  Chong,  91  Cal.  593. 

11  Jackson  v.  Parkhurst,  5  Johns.  128;  and  see  Liv- 
ingston V.  Tanner,  14  N.  Y.  66. 

12  Hyatt  v.  Wood,  4  Johns.  150,  4  Am.  Dec.  258; 
Clapp  V.  Paine,  18  Me.  264;  Beecher  v.  Parmele,  9  Vt. 
352,  31  Am.  Dec.  633;  Edwards  v.  Hale,  9  Allen,  462; 
Duncan  v.  Blachford,  2  Serg.  &  R.  480;  Johnson  v.  Han- 
nahan,  1  Strob.  313;  Pollen  v.  Brewer,  7  Com.  B.,  N.  S., 
371.  The  landlord  in  such  case  is  not  liable  in  an  ac- 
tion to  the  other  party,  though  he  might  thereby  sub- 
ject himself  to  indictment  for  breach  of  the  peace:  Ster- 
ling V.  Warden,  51  N.  H.  217,  12  Am.  Rep.  95,  96;  Har- 
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yej  V.  Bridges,  14  Mees.  &  W.  442.  Compare  Newton 
V.  Harland,  1  Man.  &  G.  644;  Beecher  v.  Parmele,  9  Vt, 
352,  31  Am.  Dec.  633. 

13    Hey  v.  Moorehouse,  6  Bing.  N.  C.  52;  Do  well  t. 
Johnson,  17  Pick.  266;  Pearce  v.  Ferris,  10  N.  Y.  280. 

§  126.    License. 

A  license  is  an  authority  given  to  do  some  one 
act,  or  a  series  of  acts,  on  the  land  of  another, 
without  passing  any  estate  in  the  land;*  such  as 
a  license  to  hunt  in  another's  land,  or  to  cut  down 
a  certain  number  of  trees.^  A  license  may  be 
created  by  parol,*  and  is  often  implied  by  the  act 
of  the  owner  of  the  land."*  It  is  so  much  a  mat- 
ter of  personal  trust  and  confidence  that  it  does 
not  extend  to  anyone  but  the  licensee,*  and  is 
not  capable  of  being  assigned  or  transferred  by 
the  person  to  whom  it  is  granted.*  It  is  likewise 
personal  as  to  the  grantor.'^  But  although  ordi- 
narily regarded  as  personal,  it  will  nevertheless 
apply  to  and  protect  the  agents  and  servants  of 
the  licensee,  whenever,  from  the  circumstances, 
it  can  be  presumed  that  there  was  an  implied  li- 
cense to  such  persons.®  A  mere  license  cannot 
be  ripened  into  a  right  by  lapse  of  time.®  Claim 
of  license  to  use  land  based  on  an  illegal  contract 
cannot  be  sustained.*®  A  license  may  become  an 
agreement  for  a  valuable  consideration,  as  where 
the  enjoyment  of  it  must  necessarily  be  preceded 
by  the  expenditure  of  money.**  But  it  is  held 
that  a  mere  oral  license  to  construct  a  railway 
track  over  the  land  of  another  cannot  be  enforced 


329  ESTATE  AT  WILL.  S  136 

in  eqxrity,  although  a  large  sum  of  money  has 
heen  expended  in  constructing  the  track  on  the 
faith  of  it.^2 

1  Cook  T.  Stearns,  11  Mass.  533,  537;  Cheever  v. 
Pearson,  16  Pick.  273;  State  t.  Holmes,  38  N.  H.  227; 
Rhodes  v.  Otis,  33  Ala.  578,  73  Am.  Dec.  439;  Bridges 
V.  Purcell,  1  Dev.  &  B.  496;  Mumford  v.  Whitney,  15 
Wend.  380,  30  Am.  Dec.  60.  See,  as  to  distinction  be- 
tween license  and  easement,  Doolittle  v.  Eddy,  7  Barb. 
74. 

2  Cook  V.  Stearns,  11  Mass.  537;  Prince  v.  Case,  10 
Conn.  378,  27  Am.  Dec.  675;  Emerson  v.  Fisk,  6  Me.  200, 

19  Am.  Dec.  206. 

3  Doolittle  T.  Eddy,  7  Barb.  74;  Cheever  v.  Pearson, 
16  Pick.  273;  Wood  v.  Leadbitter,  13  Mees.  &  W.  838; 
Hill  V,  Hill,  113  Mass.  103,  18  Am.  Rep.  455;  Bachelder 
V.  Sanborn,  24  N.  H.  479. 

4  Gowen  v.  Philadelphia  Exchange  Co.,  6  Watts  4  S. 
143,  40  Am.  Dec.  489;  Harris  v.  Gillingham,  6  N.  H.  9, 
23  Am.  Dec.  700.  A  license  from  a  mother  to  a  son, 
to  open  the  family  tomb  to  deposit  the  corpse  of  a  de- 
ceased son,  will  be  implied  from  the  relation  of  the 
parties,  the  exigencies  of  the  case,  and  the  usages  and 
customs  of  a  civilized  community:  Lakin  t.  Ames,  10 
Cush.  198. 

5  Ruggles  V.  Lesure,  24  Pick.  190;  Emerson  v.  Fisk, 
6  Me.  200,  19  Am.  Dec.  206;  Coleman  v.  Foster,  37  Eng. 
L.  &  Eq.  489;  Harris  v.  Gillingham,  6  N.  H.  9,  23  Am. 
Dec.  700;  Dark  v.  Johnston,  55  Pa.  St.  164,  93  Am.  Dec. 
732;  Pearson  v.  Hartman,  100  Pa.  St.  84. 

6  Harris  v.  Gillingham,  6  N.  H.  11;  Jackson  v.  Bab- 
cock,  4  Johns.  418;  Mendenhall  v.  Klinck,  51  N.  Y.  246; 
Hill  V.  Cutting,  113  Mass.  107;  Foot  v.  New  Haven  etc. 
R.  R.  Co.,  23  Conn.  214;  Bates  v.  Duncan,  64  Ark.  339, 
63  Am.  St.  Rep.  190.  But  see  Keystone  Lumber  Co.  v. 
Kolman,  94  Wis.  465,  59  Am.  St.  Rep.  905;  Gamble  v. 
Cook,  106  Mich.  561. 

7  Yeakle  v.  Jacob,  33  Pa.  St.  376;  Riddle  v.  Brown, 

20  Ala.  412,  56  Am.  Dec.  202. 

8  Sterling  v.  Warden,  51  N.  H.  217,  12  Am.  Rep.  80; 
Curtis  v.  Galvin,  1  Allen,  217. 
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9  Coalter  y.  Hunter,  4  Rand.  58,  15  Am.  Dec.  726; 
and  see  Partridge  v.  First  Ind.  Church,  39  Md.  49.  17 
Am.  Rep.  540;  Prince  v.  Case,  10  Conn.  375,  27  Am. 
Dec.  675. 

10  Carley  v.  Gitchell,  105  Mich.  38,  55  Am.  St.  Rep. 
428. 

11  Metcalf  V.  Hart,  3  Wyo.  513,  31  Am.  St.  Rep.  122. 

12  St.  Louis  etc.  Stock  Yards  v.  Ferry  Co.,  112  III. 
384,  54  Am.  Rep.  243. 

§  126a.    Same — Continued. 

License  to  enter  upon  the  land  of  another  is 
not  always  ha&ed  on  the  permission  of  the  owner, 
but  is  sometimes  given  by  the  law.  Thus,  in  case 
of  fire  in  a  building,  the  public  authorities,  and 
even  private  individuals,  have  an  implied  license 
by  law  to  enter  on  adjacent  premises  in  order  to 
arrest  the  spread  of  the  flames  and  to  save  prop- 
erty.* So  it  is  held  that  a  license  may  result 
from  approval  of  acts  of  the  licensee  after  they 
are  done,  as  well  as  from  permission  previously 
given.  Thus,  a  license  to  enter  and  erect  im- 
provements upon  land  results  when  a  person  hav- 
ing a  possessory  right  causes  it  to  be  genei;ally 
understood  that  he  is  glad  to  see  buildings  and 
other  improvements  put  upon  property,  and  that 
he  will  not  regard  nor  treat  as  trespassers  those 
who  erect  them  and  occupy  his  land.* 

1  Proctor  V.  Adams,  113  Mass.  376,  18  x\m.  Rep.  500; 
Gibson  v.  Leonard,  143  111.  182,  36  Am.  St.  Rep.  376. 

2  Metcalf  v.  Hart,  3  Wyo.  513,  31  Am.  St.  Rep.  122. 
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§  126b.    Bights  of  licensee,  Generally. 

One  who  would  justify  under  a  license  must 
bring  his  acts  within  the  terms  of  the  license,  and 
those  terms  will  not  be  strained  beyond  a  fair 
and  reasonable  interpretation.  Thus,  a  license  to 
place  "a  few  stone"  on  a  lot,  is  no  justification 
for  covering  it  with  bowlders  several  feet  in 
depth.*  A  license  to  build  a  fence  upon  a  division 
line  does  not  justify  or  authorize  the  building  of 
a  worm  or  zigzag  fence  crossing  the  line  from  side 
to  side  alternately.*  The  privilege  of  burial  in  a 
public  cemetery  is  a  mere  license,  and  will  not 
support  an  action  of  ejectment.^  Under  a  li- 
cense from  city  authorities  to  erect  a  telephone 
line,  there  is  no  right  to  enter  upon  private  prop- 
erty and  cut  off  the  limbs  of  trees,  although  they 
project  over  the  sidewalk."*  A  license  to  cut  and 
remove  standing  timber  vests  no  title  in  the  li- 
censee prior  to  the  severance  of  such  timber.*^  A 
license  to  fish  granted  by  the  fish  commissioners 
of  the  state  of  "Washington,  pursuant  to  statute, 
constitutes  a  "roving"  license  only,  and  does  not 
entitle  the  licensee  to  construct  or  maintain  a 
fish-trap  or  pound  net,  by  the  operation  of  which 
other  fishermen  must  be  prevented  from  pursuing 
their  business.* 

1  Wheelock  t.  Noonan,  108  N.  Y.  179,  2  Am.  St.  Rep. 
405. 

2  Morton  v.  Reynolds,  45  N.  J.  L.  326,  46  Am.  Rep. 
776. 
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3  Hancock  t.  McAvoy,  151  Pa.  St.  460,  31  Am.  St 
Rep.  774;  and  see,  also,  Page  t.  Symonds,  63  N.  H.  17, 
56  Am.  Rep.  481;  Rayner  v.  Nugent,  60  Md.  515;  Grif- 
fith V.  Railroad  Co,,  23  S.  C.  25,  55  Am.  Rep,  1. 

4  Telephone  Co.  v.  Hunt,  84  Tenn.  456,  57  Am.  Rep. 
237. 

5  Thoemke  v.  Fiedler,  91  Wis.  386;  Lumber  Co.  v. 
Kolman,  94  Wis.  465,  59  Am.  St.  Rep.  905. 

6  State  V.  Crawford,  14  Wash.  373;  Morris  v.  Gra- 
ham, 16  Wash.  343,  58  Am.  St.  Rep.  33. 

§  126c.    Duty  of  Landowner  to  Licensee. 

The  general  rule  is,  that  a  hare  licensee  must 
take  the  premises  as  he  finds  them,  and  has  no 
cause  of  action  if  injured  on  account  of  dangers 
there  existing.*  A  distinction  is  made  between 
a  license  and  an  invitation  to  enter  premises,  and 
a  corresponding  distinction  as  to  the  duty  of  an 
owner  in  the  two  cases.  An  owner  owes  to  a  li- 
censee no  duty  as  to  the  condition  of  the  prem- 
ises, unless  imposed  by  statute,  save  that  he  should 
not  knowingly  let  him  run  upon  a  hidden  peril 
or  willfully  cause  him  harm,  while  to  one  in- 
vited he  is  under  obligation  for  reasonable  se- 
curity for  the  purposes  of  the  invitation.  This 
distinction  is  recognized  in  numerous  decisions.* 

1  Parker  v.  Publishing  Co.,  69  Me.  173,  31  Am.  Rep. 
262;  Reardon  v.  Thompson,  149  Mass.  267;  Redigan  v. 
Railroad  Co.,  155  Mass.  44,  31  Am.  St.  Rep.  520,  and 
note;  Batchelor  v.  Fortescue,  11  Q.  B.  Div.  474. 

2  See  Byrne  v.  Railroad  Co.,  104  N.  Y.  362,  58  Am. 
Rep.  512;  Gordon  v.  Cummings,  152  Mass.  513,  23  Am. 
St.  Rep.  846;  Pomponio  v.  Railroad  Co.,  66  Conn.  528, 
50  Am.  St.  Rep.  124;  Beehler  v.  Daniels,  18  R.  I.  563, 
49  Am.  St.  Rep.  790,  and  note;  Benson  v.  Traction  Co., 
77  Md.  535,  39  Am.  St.  Rep.  436,   and  note;  Hart  v. 
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Washington  Park  Club,  157  111.  9,  48  Am.  St.  Rep.  298; 
Farls  V.  Hoberg,  134  Ind.  269,  39  Am.  St.  Rep.  261. 
Duty  of  land  owner  to  infant  licensees:  Shea  v.  Gurney, 
163  Mass.  184,  47  Am.  St.  Rep.  446. 

§•  127.    Bevocation  of  License. 

A  simple  parol  license  is  in  its  nature  revocable, 
and  so  long  as  it  remains  executory,  may  be  re- 
voked at  the  pleasure  of  the  licensor.^  But  an 
executed  license  cannot  be  revoked;  in  other 
words,  an  act  lawful  when  it  was  done,  in  virtue 
of  the  license  and  permission  of  the  owner  of  the 
land,  cannot  be  rendered  unlawful  by  a  subse- 
quent revocation  of  such  authority.*  So  a  li- 
cense often  comprises  or  is  connected  with  a 
grant,  and  then  the  party  who  has  given  it  can- 
not in  general  revoke  it,  so  as  to  defeat  his  grant, 
to  which  it  was  incident.*  And  such  a  license 
may  be  transferred  and  assigned."*  A  familiar  in- 
stance is  where  one  sells  chattels  on  his  own  land, 
in  which  case  the  accompanying  license  cannot 
be  revoked  until  the  purchaser  has  had  a  reason- 
able time  to  enter  and  remove  them.*  And  as  a 
general  rule,  the  licensee  should  have  a  reason- 
able time  for  removing  ofiE  the  premises  of  an- 
other what  he  has  been  licensed  to  put  thereon.^ 
So  in  many  cases  the  principles  of  an  equitable 
estoppel  are  applied,  and  it  is  held  that  one  can- 
not recall  the  license  where  he  permits  another 
on  its  faith  to  erect  buildings,  dams,  or  other  im- 
provements on  his  land.''  Thus  it  was  held  that 
a  parol  license,  without  consideration,  to  use  the 
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waters  of  a  stream  for  a  sawmill,  cannot  be  re- 
voked at  the  grantor's  pleasure,  where  the  gran- 
tee, in  consequence  of  the  license,  has  erected  a 
mill.®  But  a  licensie  to  erect  a  dam  for  tempo- 
rary purposes  ends  by  the  decay  of  the  dam,  and 
will  not  authorize  the  erection  of  another  dam  in 

• 

its  place.^  The  death  of  either  party  will  of  itself 
revoke  the  license;*®  and  a  transfer  or  alienation 
of  the  interest  of  the  licensor  in  the  subject  mat- 
ter of  the  license  revokes  it.**  One  who  enters 
upon  the  land  of  another  to  remove  buildings  he 
has  erected  there,  under  a  parol  license  from  the 
owner,  cannot  be  held  liable  in  trespass;*^  but, 
if  resisted,  he  cannot  enforce  his  claim  by  a 
breach  of  the  peace,  as  by  an  assault  and  bat- 
tery.*^ 

1  Drake  v.  Wells,  11  Allen,  141;  Hill  v.  Hill,  113  Mass. 
10.3;  Richmond  etc.  R.  R.  Co.  v.  Railway  Co.,  104  N.  C. 
658;  Hodgkins  t.  Tarrington,  150  Mass.  19,  15  Am.  St. 
Rep.  168;  Bartlett  v.  Prescott,  41  N.  H.  493;  Miimford 
V.  Whitney,  15  Wend.  380,  30  Am.  Dec.  60;  Kitchens  v. 
Shaller,  32  Mich.  496;  Smart  v.  Sandars,  5  Com.  B.  894. 

2  Cheever  v.  Pearson,  16  Pick.  273;  and  see  Kent  v. 
Kent,  18  Pick.  569;  Mctcalf  v.  Hart,  3  Wyo.  513,  31  Am. 
St.  Rep.  122. 

3  Wood  V.  Manley,  11  Ad.  &  E.  34;  Wood  v.  Le.id- 
bitter,  13  Mees.  &  W.  845;  Hewitt  v.  Johnson,  7  Ex.  7.5; 
Jackson  v.  Babcock,  4  Johns.  418;  Ferris  v.  Irving,  28 
Cal.  645. 

4  Miller  v.  State,  39  Ind.  267;*Beattie  v.  Butler,  21 
Mo.  313,  64  Am.  Dec.  234;  Thompson  v.  McElarnev,  82 
Pa.  St.  174;  Boults  v.  Mitchell,  15  Pa.  St.  371;  Heflin  t. 
Bingham,  56  Ala.  566,  28  Am.  Rep.  776. 

5  Claflin  v.  Carpenter,  4  Met.  583;  Parsons  v.  Camp, 
11  Conn.  525;  Nettle  ton  t.  Sikes.  8  Met.  34;  Greel.^y  v. 
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Stilson.  27  Mich.  153;  Harmon  v.  Harmon,  61  Me.  222; 
Owens  V.  Lewis,  49  Ind.  489,  15  Am.  Rep.  295;  Long  v. 
Buchanan,  27  Md.  502;  Rogers  v.  Cox,  96  Ind.  157,  49 
Am.  Rep.  152. 

6  Mellor  v.  Watkins,  L.  R.  9  Q.  B.  400;  9  Eng.  Rep. 
344;  and  see  Clark  v.  Vermont  R.  R.  Co.,  28  Vt.  103; 
Folsom  V.  Moore,  19  Barb.  252;  Gardner  v.  Rowland,  3 
Ired.  247.  A  parol  license  to  enter  upon  land  "at  any 
and  all  times,"  and  cut  and  carry  away  growing  wood, 
if  not  acted  upon  within  fi  period  of  more  than  three 
years,  may  be  revoked:  Hill  v.  Hill,  113  Mass.  103,  18 
Am.  Rep.  455. 

7  See  Wilson  v.  Chalfant,  15  Ohio,  247,  45  Am.  Dec. 
571;  Dark  v.  Johnston,  55  Pa.  St.  154;  Ocean  Mfg.  Co.  v. 
Sprague  Mfg.  Co.,  34  Conn.  524;  Foster  v.  Browning,  4 
R  I.  47;  Ricker  v.  Kelly,  1  Me.  117,  10  Am.  Dec.  38, 
43,  note;  Rerick  v.  Kern,  14  Serg.  &  R.  267. 

8  Rerick  v.  Kern,  14  Serg.  &  R.  267,  16  Am.  Dec. 
497;  and  see  Thompson  v.  McElarney,  82  Pa.  St.  174; 
Meig's  Appeal,  62  Pa.  St.  34;  Kamphouse  v.  Gaffner,  73 
111.  453;  Hodgson  v.  Jeffries,  52  Ind.  34;  Lee  v.  McLeod, 
12  Nev.  280;  Davis  v.  Souder,  10  Phila.  113;  Hornback 
V.  Cincinnati  R.  R.  Co.,  20  Ohio"  St.  81;  Raritan  Water- 
power  Co.  v:  Vegte,  21  N.  J.  Eq.  463.  But  see  Merrill 
V.  Calkins,  73  N.  Y.  584;  Huston  v.  Laffe,  46  N.  H.  505; 
sec.  127a,  post.  A  mere  license  to  drain  is  not  made  ir- 
revocable because  a  valuable  consideration  is  paid  there- 
for: Wiseman  v.  Lucksinger,  84  N.  Y.  31,  38  Am.  Rep. 
479. 

9  Hepburn  v.  McDowell,  17  Serg.  &  R.  383,  17  Am. 
Dec.  677. 

10  Metcalf  v.  Hart,  3  Wyo.  513,  31  Am.  St.  Rep.  122; 
Ruggles  V.  Lesure.  24  Pick.  190;  Johnson  v.  Carter,  16 
Mass.  448. 

11  Drake  v.  Wells,  11  Allen,  141;  and  see  Wolfe  v. 
Frost,  4  Sand.  Ch.  93;  Emerson  v.  Fisk,  6  Me.  200,  19 
Am.  Dec.  206;  Wallis  v.  Harrison,  4  Mees.  &  W.  588; 
Jenkins  v.  Lykes,  19  Fla.  148,  45  Am.  Rep.  19;  Fish 
V.  Capwell,  18  R.  I.  667,  49  Am.  St.  Rep.  807;  Beck  v. 
Railroad  Co.,  65  Miss.  172;  Eckerson  v.  Crippen.  110  N. 
Y.  585. 

12  Sterling  v.  Warden,  51  N.  H.  217,  12  Am.  Rep.  80; 
Marston  v.  Gale,  24  N.  H.  176;  Bishop  v.  Babcock,  22 
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Vt.  295;  Freeman  v.  Headley,  33  N.  J.  L.  524;  Owens  v. 
Lewis,  49  Ind.  489. 

13  Hamilton  v.  Wendolf.  36  Md.  301,  11  Am.  Rep. 
491;  Churchill  v.  Hulbert,  110  Mass.  42,  14  Am.  Rep. 
578;  Commonwealth  v.  Haley,  4  Allen,  318. 

§  127a.    Same — ^Illustrations. 

It  is  held  in  some  jurisdictions  that  a  mere 
parol  license,  founded  upon  no  consideration,  is 
revoca'ble  at  pleasure,  although  the  licensee  may 
have  expended  money  on  the  faith  of  it;^  as  in 
case  gf  an  oral  license  to  maintain  a  ditch  on 
another's  land  for  permanent  use,  and  the  licensee 
has  expended  money  thereon.^  It  is  held  that 
an  easement  cannot  be  imposed  upon  land  by 
force  of  a  parol  license,  and  that  a  parol  license 
to  drain  land  over  the  land  of  another  is  revocable, 
in  the  absence  of  proof  that  its  revocation  will 
work  irreparable  damage  to  the  licensee.*  But 
the  doctrine  maintained  by  some  of  the  courts 
is,  that  when  a  mere  naked  license  to  use  the 
land  of  another  has  been  executed  and  acted 
upon,  and  expense  incurred  in  reliance  upon  such 
license,  it  cannot  be  revoked  without  at  least 
placing  the  licensee  in  statu  quo.'*  A  parol  li- 
cense to  a  railway  company  to  enter  upon  land 
and  construct  its  road,  may  be  revoked  at  the  will 
of  the  owner.*  A  parol  sale  of  standing  trees, 
though  void  as  a  sale  of  an  interest  in  land,  oper- 
ates as  a  license  to  enter,  cut,  and  carry  away  the 
trees,  until  revocation,  but  is  revoked  by  a  con- 
veyance of  the  land  to  a  third  person.^    A  parol 
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license  to  build  and  maintain  a  wall  on  the  land 
of  another,  though  fully  executed,  is  revocaible.'' 
A  license  coupled  with  an  interest  is  not  revo- 
cable, even  by  a  conveyance  of  the  realty  to 
which  it  relates.®  A  license  to  enter  upon  and 
use  the  building  of  another  is  held  to  be  extin- 
guished  by  an  attempt  on  the  part  of  the  licensee 
to  transfer  it  to  a  third  person.®  One  who  per- 
sists in  using  a  revocable  license,  after  notice  of 
its  termination,  may  be  prevented  from  so  doing 
by  such  force,  not  extending  to  life  or  limb,  as 
may  be  necessary  to  effectuate  his  expulsion  from 
the  premises.^^  And  after  revocation,  a  license 
cannot  be  used  as  a  defense  to  acts  committed 
thereunder.^^ 

1  Murdock  v.  Railroad  Co.,  73  N.  Y.  579;  Wheelock 
V.  Noonan,  108  N.  Y.  179,  2  Am.  St.  Rep.  405. 

2  Hathaway  v.  Power  Co.,  14  Wash.  4G9,  53  Am. 
St.  Rep.  874. 

3  Laurence  v.  Springer,  49  N.  J.  Eq.  289,  31  Am.  St. 
Rep.  702;  and  so,  to  same  effect,  D wight  v.  Hares,  150 
111.  273,  41  Am.  St.  Rep.  367.  Compare  Van  Horn  v. 
Clark,  56  N.  J.  Eq.  480. 

4  Ferguson  v.  Spencer,  127  Ind.  66;  Buck  v.  Foster, 
147  Ind.  530,  62  Am.  St.  Rep.  427:  and  so,  to  same  ef- 
fect, Flickinger  v.  Shaw,  87  Cal.  126,  22  Am.  St.  Rep. 
234;  Thomas  v.  Irrigation  Co.,  80  Tex.  550;  Curtis  v. 
Water  Co.,  20  Or.  34;  MoBroom  v.  Thompson.  25  Or. 
559,  42  Am.  St.  Rep.  806;  Vannest  v.  Fleming,  79  Iowa, 
638,  18  Am.  St.  Rep.  387. 

5  Minneapolis  etc.  Ry.  Co.  v.  Marble,  112  Mich.  4. 
Compare  Kramer  t.  Railway  Co.,  51  Minn.  15,  38  Am. 
St.  Rep.  468. 

6  Jenkins  v.  Lykes,  19  Fla.  148,  45  Am.  Rep.  19; 
Fish  V.  Capwell,  18  R.  I.  667,  49  Am.  St.  Rep.  807.  Com- 
pare Hirth  V.  Graham,  50  Ohio  St.  57,  40  Am.  St.  Rep. 
641. 

Boone  Real  Prop.— 29 
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7  Crosdale  v.  Lanigan,  129  N.  Y.  604,  26  Am.  St.  Rep. 
551;  and  see  Pitzman  v.  Boyce,  111  Mo.  387,  33  Am.  St. 
Rep.  536. 

8  Metcalf  v.  Hart,  3  Wyo.  513,  31  Am.  St.  Rep.  122; 
and  see  Nowlin  v.  Whipple,  79  Ind.  481;  Kipp  v.  Cornen, 
55  Iowa,  63;  Rogers  v.  Cox,  96  Ind.  157,  49  Am.  Rep. 
152. 

9  Bates  t.  Duncan,  64  Ark.  339.  62  Am.  St.  Rep.  190. 
See  sec.  126,  ante.  • 

10  Fluker  v.  Railroad  Co.,  81  Ga.  461,' 12  Am.  St  Rep. 
328. 

11  Beck  V.  Railroad  Co.,  65  Miss.  172. 
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CHAPTEE  XIV. 

FRANCHISES. 

§  128.    Nature  of. 

§  129.    By  whom  held. 

§  130.    Ferries. 

§  131.    Bridges. 

§  132.    Fishery. 

§  132a.  Same — Continued. 

§  133.    Subject  to  eminent  domain. 

§  134.    How  lost. 

§  134ii.  Enforcement  of. 

§  13-4b.  Repeal  of  lottery  franchise. 

§•  128.    Nature  of. 

Franchises  are  classed  among  incorporeal  here- 
ditaments/ and  are  defined  to  be  special  privi- 
leges conferred  by  government  upon  individuals, 
and  which  do  not  belong  to  the  citizens  of  the 
country  generally  of  common  right.^  It  is  es- 
sential to  the  character  of  a  franchise  that  it 
should  be  a  grant  from  the  sovereign  authority,'"^ 
and  in  this  country  no  franchise  can  be  held 
which  is  not  derived  from  a  law  of  the  state.'* 

1  See  2  Dane's  Abridgment,  683;  Pim  v.  Currell.  6 
Mees.  &  W.  234;  Day  v.  Stetson,  S  Me.  3G8;  People  v. 
Utica  Ins.  Co.,  15  Johns.  387;  Gibbs  v.  Drew,  IG  Fla. 
147,  2G  Am.  Rep.  700. 
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2  Bank  of  Augusta  v.  Earle,  13  Pet.  595;  Hi.irgins  v. 
Downward,  8  Houst.  227,  40  Am.  St.  Rep.  141;  State  v. 
Scougal,  3  S.  Dak.  55,  44  Am.  St.  Rep.  756;  and  see 
Board  of  Trade  v.  People,  91  111.  80. 

3  Chicago  City  Ry.  Co.  v.  People,  73  HI.  541;  Boone 
on  Corporations,  sec.  35. 

4  Pennsylvania  R.  R.  Co.  v.  National  Ry.  Co.,  23  N. 
J.  Eq.  441;  Bank  of  Middletown  v.  Edgerton,  30  Vt.  182; 
Bank  of  Augusta  v.  Earle,  13  Pet.  595;  People  v.  Utica 
Ins.  Co.,  15  Johns.  387;  State  v.  Weatherby,  45  Mo.  20; 
California  v.  Central  Pac.  R.  R.  Co.,  127  U.  S.  40. 

§  129.    By  Whom  Held. 

In  England  a  franchise  is  a  royal  privilege,  or 
a  branch  of  the  royal  prerogative,  subsisting  in 
a  subject  by  grant  from  the  crown.*    The  kinds 
are  various,  and  they  may  be  vested  in  natural 
persons,  or  in  bodies  politic*    In  this   country 
they  are  usually  conferred  upon  corporations  cre- 
ated for  the  purpose  of  exercising  them;^  such, 
for  instance,  as  bridge,  railroad,  or  turnpike  cor- 
porations.*   It  is  said  that  the  term  "franchise," 
.in  its  more  appropriate  and  legal  sense,  is  con- 
fined to  such   rights   and   privileges  as  are  con- 
ferred upon  corporate  bodies  by  legislative  grant. 
It  is  the  right  or  privilege  of  being  a  corporation, 
and  of  doing  such  things  only  as  are  authorized 
by  the  corporation's  charter.*^    The  business  of 
banking  was  not  a  franchise  at  common  law,  but 
it  has  been  held  that  if  a  bank  is  given  the  privi- 
lege of    issuing    demand   notes   to    circulate    as 
money,    it   thereby   exercises   a   franchise.^     A 
franchise  is  held  to  be  governed  by  the  general 
rules  applicable   to   contracts,   and  that    either 
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party  may  waive  any  breach  of  the  conditions  of 
a  franchise,  and  anything  which  would  constitute 
a  waiver  of  a  breach  of  a  contract  constitutes  a 
waiver  of  a  breach  of  the  conditions  of  a  fran- 
chise.^ 

1  2  Blackstone's  Commentaries,  37;  Greenleaf's 
Cruise  on  Real  Property,  56. 

2  People  V.  Utica  Ins.  Co.,  15  Johns.  287;  Chicago 
City  Ry.  Co.  v.  People,  73  111.  541;  California  State  Tel. 
Co.  v.  Alta  Tel.  Co.,  22  Cal.  398. 

3  See  Binghamton  Bridge,  3  Wall.  73,  74;  Warner  v. 
Beers,  23  Wend.  103. 

4  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
420;  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178,  38  Am. 
Rep.  407;  Newburgh  Turnpike  Co.  v.  Miller,  1  Johns.  Ch. 
101;  Enfield  Toll  Bridge  Co.  v.  Hartford  etc.  R.  R.  Co., 
17  Conn.  40,  42  Am.  Dec.  716;  Gibbs  v.  Drew,  16  Fla. 
147,  26  Am.  Rep.  700;  Boone  on  Corporations,  sec.  238. 

5  Fietsam  v.  Hay,  122  111.  293,  3  Am.  St.  Rep.  492. 

6  State  V.  Scougal,  3  S.  Dak.  55,  44  Am.  St.  Rep.  756. 

7  Dern  v.  Railroad  Co.,  19  Utah,  46. 

§  130.    Ferries. 

At  common  law  a  ferry  is  deemed  a  franchise, 
which  no  man  may  set  up  for  all  passengers, 
without  prescription  time  out  of  mind  or  a  license 
from  the  king.*  It  is  itself  an  incorporeal  here- 
ditament, and  therefore  real  estate.*  The  fran- 
chise consists  in  the  right  to  transport  persons, 
etc.,  for  hire,  and  therefore  the  property  in  the 
waters  may  be  in  one,  and  the  right  of  ferry  in 
another.^  The  franchise  is  sufbject  to  the  control 
of  the  legislature,  which  may  so  regulate  it  that 
no  rival  ferries  or  bridges  can  be   established 
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within  certain  fixed  distances.**  The  owner  of  a 
ferry  established  by  law  has  a  right  to  protection, 
and  the  erection  of  another  ferry  so  near  it  as 
materially  to  take  away  its  custom  is  a  nuisance, 
against  which  a  court  of  equity  will  relieve  by  in- 
junction.*^ A  person  owning  land  on  both  sides 
of  a  fresh-water  river  may,  without  legislative 
authority,  and  even  in  defiance  of  legislative  pro- 
hibition, maintain  a  ferry  for  his  own  use,  provid- 
ing he  does  not  interfere  with  the  public  ease- 
ment;^* but  he  cannot,  without  legislative  author- 
ity, maintain  a  ferry  for  public  use.''  A  grant  of 
a  public  ferry  is  not  exclusive,  but  subject  to 
such  further  grants  as  public  convenience  may 
require.®  And,  generally,  where  a  franchise  has 
been  granted  solely  for  public  convenience,  there 
can  be  no  demand  for  its  depreciation  in  value 
from  the  subsequent  'grant  of  a  similar  franchise.* 
If  the  proprietor  of  a  ferry  misuse  or  abuse  the 
franchise,  the  government  may  repeal  the  grant 
and  deprive  him  of  it.*^  And  the  right  to  the 
franchise  is  held  to  be  forfeited  by  an  unreason- 
able delay  in  putting  the  ferry  in  use.**  But  the 
grant  of  a  ferry  franchise  creates  a  vested  prop- 
erty right,  of  which  the  state  has  no  power  by 
statute  retroactive  in  its  operation  to  devest  the 
grantee  or  his  vendee,  for  the  sole  cause  that  he 
is  a  nonresident  of  the  state.*^ 

1  See  Binghamton  Bridge,  3  Wall.  51;  Bell  v. 
Clegg,  25  Ark.  20;  Chenango  Bridge  Co.  v.  Paige,  83  N. 
Y.  178,  38  Am.  Rep.  407;  Sullivan  v.  Lafayette  County, 
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58  Miss.  790;  Munroe  v.  Thomas,  5  Cal.  470;  Laredo  v. 
Martin,  52  Tex.  548;  Day  v.  Stetson,  8  Me.  367;  Haith- 
cock  V.  Swift  Inland  Mfg.  Co.,  72  N.  C.  410. 

2  2  Dane's  Abridgment,  683;  Rees  v.  Lawless,  Litt. 
Sel.  Cas.  184.  12  Am.  Dec.  295;  Coe  v.  Columbus  etc., 
10  Ohio  St.  379;  Dufour  v.  Stacey,  90  Ky.  288,  29  Am. 
St.  Rep,  374.  No  set  form  of  words  is  necessary  to  make 
a  grant  of  a  ferry  franchise;  any  words  are  sufficient 
which  clearly  manifest  the  intention  of  the  legislature: 
McGowen  v.  Stark,  1  Nott  &  McC.   387,  9  Am.  Dec.  712. 

3  Fay,  Petitioner,  15  Pick.  253;  State  v.  Wilson,  42 
Me.  9;  Mills  v.  County  Commrs.,  3  Scam.  53;  Alexan- 
dria etc.  Ferry  Co.  v.  Wisch,  73  Mo.  655,  39  Am.  Rep. 
535;  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178;  Broad- 
nax  V.  Baker,  94  N.  C.  878,  55  Ana.  Rep.  633;  Bridge 
Co.  V.  Lonegran,  91  III.  513;  Peter  v.  Kendal,  6  Barn. 
&  C.  703.  Compare  Pipkin  v.  Wynns,  2  Dev.  402.  One 
ferry  consists  of  one  line  of  boats  on  one  line  of  travel: 
Price  V.  Knott,  8  Or.  438. 

4  Binghamton  Bridge,  3  Wall.  51;  Haynes  v.  Wells, 
26  Ark.  464;  Hudson  v.  Cuero  Land  etc.  Co.,  47  Tex.  56, 
26  Am.  Rep.  289;  Chenango  Bridge  Co.  v.  Paige,  83  N. 
Y.  178,  38  Am.  Rep.  407;  and  see  Newburgh  Tp.  Co.  v. 
Miller,  5  Johns.  Ch.  100;  Townsend  v.  Blemott,  6  Miss. 
503. 

5  Ogden  v.  Gibbons,  4  Johns.  Ch.  160;  Ward  v.  Sev- 
erance, 7  Cal.  126;  McRoberts  v.  Washburne,  10  Minn. 
23:  Collins  v.  Ewing,  51  Ala.  101;  Newport  v.  Taylor, 
16  B.  Mon.  781;  Midland  etc.  Co.  v.  Wilson,  28  N.  J.  Eq. 
537;  Newburgh  Tp.  Co.  v.  Miller,  5  Johns.  Ch.  100,  9  Am. 
Dec.  274.  See,  as  to  remedy  at  common  law  by  an  action 
on  the  case:  Taylor  v.  Wilmington  R.  R.  Co.,  4  Jones, 
277;  Ferry  Co.  v.  Barker,  2  Ex.  136;  Golconda  v.  Field, 
108  111.  419, 

6  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178,  38  Am. 
Rep.  407:  Binghamton  Bridge,  3  Wall.  51.  One  may 
lawfully  transport  his  own  goods  habitually  in  his  own 
boat  where  another  has  an  exclusive  right  of  ferry:  Al- 
exandria etc.  Ferry  Co.  v.  Wisch,  73  Mo.  655,  39  Am. 
Rep.  535. 

7  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178,  38  Am. 
Rep.  407;  Bell  v.  Clegg,  25  Ark.  26;  Sullivan  v.  Super- 
visors, 58  Miss.  801;  Montjoy  v.  Pillow,  64  Miss.   705. 
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8  Bush  V.  Peru  etc.,  3  Ind.  21;  Callender  v.  Marsh,  1 
Pick.  432.  But  compare  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  638;  Boston  etc.  R.  R.  Co.  v.  Salem  etc. 
R.  R.  Co.,  2  Gray,  1.  The  license  to  keep  a  ferry  con- 
fers a  privilege  only,  exclusive  while  enjoyed,  but  sub- 
ject to  modification  or  revocation  when  required  by  the 
public  interest:  Sullivan  v.  La  Fayette  County,  58  Miss. 
790. 

9  Dyer  v.  Tuscaloosa  Bridge  Co.,  2  Port.  296,  27  Am. 
Dec.  655.  It  seems  that,  from  the  similarity  between  a 
ferry  and  a  pontoon  bridge,  a  legislative  grant,  to  one 
of  the  privilege  of  establishing  the  latter  impliedly  re- 
peals a  former  grant  to  another  of  the  privilege  of  es- 
tablishing the  former:  Hudson  v.  Cuero  Land  etc.  Co., 
47  Tex.  56,  26  Am.  Rep.  289. 

10  See  2  Greenleaf's  Cruise  on  Real  Property,  65; 
Peter  v.  Kendal,  6  Barn.  &  C.  703. 

11  Clarke  v.  Calloway,  1  Sneed,  46,  2  Am.  Dec.  706. 
See  sec.  134,  post. 

12  Dufour  V.  Stacey,  90  Ky.  288,  29  Am.  St.  Rep.  374. 

§  131.    Bridges. 

The  right  to  erect  a  bridge  across  a  stream  of 
water  to  accommodate  public  travel,  and  to  de- 
mand toll  of  persons  passing,  is  also  a  franchise;* 
and  the  law  applicable  to  the  case  of  ferries  is, 
in  substance,  applicable  to  bridges.^  They  are  au- 
thorized under  legislative  sanction  mainly  for  the 
benefit  of  the  public,  whose  interest  is  their  first 
and  paramount  object;^  and  it  is  therefore  held 
to  be  within  the  power  of  the  legislature  to  im- 
pair a  ferry  privilege  by  granting  a  charter  to 
build  a  bridge  where  ferries  have  been  kept.** 
Thus,  it  may  authorize  the  erection  of  a  toU- 
biidge  at  the  crossing  of  a  stream  by  a  public 
highway,  and  that  without  compensation  to  the 
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riparian  owners  who  are  operating  a  ferry  at  the 
crossing,  the  value  of  which  will  be  impaired  by 
the  bridge.*^  Nor  is  the  grant  of  a  right  to  es- 
tablish a  ferry  upon  a  river  necessarily  an  in- 
fringement of  the  rights  of  a  company  to  which 
has  been  granted  the  "exclusive  right  and  privi- 
lege of  building  and  maintaining  a  bridge'*  across 
the  same  river,  provided  the  charter  of  the  bridge 
company  is  silent  on  the  subject.®  So  a  new 
bridge  may  be  chartered,  though  it  destroy  the 
value  of  an  old  one.''  And  a  franchise  to  erect  a 
bridge,  and  prohibiting  the  erection  of  any  other 
bridge  within  one  mile,  is  not  interfered  with  by 
granting  to  a  railroad  company  the  right  to  con- 
struct a  railroad  bridge  within  that  distance.®  A 
grant  to  erect  a  toll -bridge  does  not  confer,  as  an 
incident  to  such  franchise,  the  power  to  build  and 
rent  wharves.® 

1  East  Rome  Town  Co.  v.  Nagle,  58  Ga.  474;  Fall  v. 
Sutter,  21  Cal.  237;  Harrell  v.  Ellsworth,  17  Ala.  576; 
Cayuga  Bridge  Co.  v.  Stout,  7  Cow.  33. 

2  See  sec.  130,  ante. 

3  Piatt  v.  Covington  etc.  Bridge  Co.,  8  Bush,  31;  and 
see  Turnpike  Co.  v.  State,  3  Wall.  210. 

4  Jones  v.  Keith,  37  Tex.  399,  14  Am.  Rep.  382;  and 
see  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420; 
Oswego  Falls  Bridge  Co.  v.  Fish,  1  Barb.  Ch,  547. 

5  Jones  v.  Keith,  37  Tex.  399,  14  Am.  Rep.  382;  Piatt 
V.  Covington  etc.  Bridge  Co.,  8  Bush,  31. 

6  Parrott  v.  Lawrence,  2  Dill.  332. 

7  Fort  Plain  Bridge  Co.  v.  Smith,  30  N.  Y.  44.  But 
a  free  bridge  cannot  be  erected,  without  authority  from 
the  legislature,  so  near  an  authorized  toll-bridge  as  to 
interfere  with  the  franchise  of  the  latter:  Townsend  v. 
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Blewett,  5  How.  (Miss.)  503.  See,  also,  Chenango  Bridge 
Co.  V.  Lewis,  63  Barb.  Ill;  Commonwealth  v.  Inhabi- 
tants etc.,  6  Allen,  449;  Toll-Bridge  Co.  v.  Flowers,  110 
N.  C.  381. 

8  Lake  v.  Virginia  etc.  R.  R.  Co.,  7  Nev.  294. 

9  Toll-Bridge  Co.  v.  Osborn,  35  Conn.  7. 

§  132.     Fishery. 

A  fr-ee  fishery,  or  exclusive  right  of  fishing  in 
a  public  river,  is  a  franchise  frequently  vested  in 
private  persons,  either  by  a  grant  or  by  prescrip- 
tion.""^  It  has  been  distinguished  from  a  several 
fisherv,  bv  con  nee  tin  o[  the  latter  with  the  owner- 
ship  of  the  soil,  and  from  a  common  of  fishery,  be- 
cause it  is  an  exclusive  right,  while  the  common 
is  not.^  In  England,  it  seems  to  be  settled  that 
the  sovereign  has  no  power,  since  Magna  Charta, 
to  grant  a  portion  of  the  soil  covered  with  navi- 
gable  waters,  so  as  to  give  the  grantee  an  imme- 
diate and  exclusive,  right  of  fishery  within  the 
limits  of  the  grant.^  And  it  has  been  held  in 
some  of  the  states  that  no  exclusive  fishery  in 
navigable  rivers  and  arms  of  the  sea  could  now 
be  either  prescribed  for  or  granted  by  the  state.* 
But  it  has  been  held  in  other  states  that  such 
right  might  be  claimed  by  grant  or  prescription, 
not  wi  til  standing  the  provision  of  Magna  Charta.*^ 
And  although  the  right  of  fishery  in  the  navigable 
waters  of  the  state  is  common  to  all  its  citizens, 
it  is  clearly  the  right  of  any  citizen  to  acquire 
an  exclusive  property  in  oysters  which  he  has 
planted  upon  beds,  distinctly  designated  by  stakes. 
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where  no  oysters  were  growing  at  the  time;^  and 
he  may  maintain  an  action  against  one  who  takes 
them  away  and  converts  them  to  his  own  use.'^ 
But  merely  clearing  out  a  fishing  place  in  a  river, 
hy  one  not  owning  the  hank,  does  not  give  an 
exclusive  right  of  fishery.®  The  right  of  fishery 
in  a  fresh-water  river,  above  the  ebb  and  flow  of 
the  tide,  is,  at  common  law,  in  the  owner  or  own- 
ers of  the  banks.®  But  the  whole  subject  of  fish- 
ery is  to  a  great  extent  made  the  subject  pf  legis- 
lative control,  including  fisheries  even  in  rivers 
not  navigable.-"-®  The  right  to  a  fishery  implies 
only  such  an  interest  in  the  soil  between  high 
and  low  water,  opposite  the  fishery,  as  is  neces- 
sary to  the  use  thereof:^*  and  therefore  a  devise 
of  "my  fishing  place''  passes  only  the  last-named 
interest.^^  A  right  of  fishery  growing  out  of  an 
ownership  of  the  soil  is  subject  to  dower. *^ 

1  3  Kent's  Commentaries,  408;  2  Greenleaf  s  Cruise 
on  Real  Property,  57;  2  Blackstone's  Commentaries,  34. 

2  2  Blackstone's  Commentaries,  34;  Angell  on  Water- 
courses, 75.  See  Melvin  v.  Whiting,  7  Pick.  79;  Hart 
V.  Hill,  1  Whart.  132;  Seymour  v.  Courtenay,  5  Burr. 
2814:  Bennett  v.  Caster,  8  Taunt.  183;  Smith  v.  Kemp, 
2  Salk.  637;  McDouall  v.  Lord  Advocate,  L.  R.  2  Sc. 
App.  431 ;  13  Eng.  Rep.   124. 

3  Duke  of  Somerset  v.  Fogwell,  5  Barn.  &  C.  884; 
Blundell  v.  Catterall,  5  Barn.  &  Aid.  294,  309;  and  see 
Martin  v.  Waddell,  16  Pet.  410. 

4  See  Collins  v.  Benbury,  3  Ired.  277,  38  Am.  Dec. 
722;  Shrunk  t.  Schuylkill  Nav.  Co.,  14  Serg.  &  R.  71; 
Cates  V.  Wadlington,  1  McCord,  580,  10  Am.  Dec.  699. 

5  Rogers  v.  Jones,  1  Wend.  255;  Phipps  v.  State,  22 
Md.  389;  Stoughton  v.  Baker,  4  Mass.  522,  3  Am.  Dec. 


§  132a  FBANCHISES.  818 

236;  Chalker  v.  Dickinson,  1  Conn.  382,  6  Am.  Dec.  250. 
See  3  Kent's  Commentaries,  416. 

6  Decker  v.  Fisher,  4  Barb.  592;  State  v.  Sutton,  2 
R.  I.  434;  McCarty  v.  Holman,  22  Hun,  53. 

7  MoCarty  v.  Holman,  22  Hun,  53;  Grace  v.  Willetts, 
50  N.  J.  L.  414.  A  grant  from  the  crown  to  a  town  of 
the  right  of  fishery  within  its  borders,  subsequently  rati- 
fied by  the  colonial  and  state  authorities,  is  valid,  and 
a  party  who,  by  lease  or  permit  from  the  town,  has 
planted  oysters  under  the  waters  of  its  harbor  can  main- 
tain an  action  against  a  party  interfering  with  such 
oysters:  Robins  v.  Ackerly,  12  N.  Y.  Week.  Dig.  394; 
24  Hun,  499. 

8  Westfall  v.  Van  Anker,  12  Johns.  425. 

9  Commonwealth  v.  Chapin,  5  Pick.  199,  16  Am.  Dec. 
386;  Waters  v.  Lilly,  4  Pick.  145,  16  Am.  Dec.  333; 
Moulton  V.  Libbey,  37  Me.  472,  59  Am.  Dec.  57;  Adams 
V.  Pease,  2  Conn.  481;  Parker  v.  People,  111  HI.  589,  53 
Am.  Rep.  643;  Burroughs  v.  Whitman,  59  Mich.  279; 
Bristow  V.  Carmican,  L.  R.  3  App.  Cas.  641;  Hargreaves 
V.  Diddams,  L.  R.  10  Q.  B.  582.  See  sec.  4c,  ante.  See 
Marsh  v.  Colby,  39  Mich.  626,  33  Am.  Rep.  439;  Sterling 
V.  Jackson,  69  Mich.  488,  13  Am.  St.  Rep.  405;  Reynolds 
V.  Commonwealth,  93  Pa.  St.  458. 

10  See  Dunham  v.  Lamphere,  3  Gray,  268;  Lunt  v. 
Hunter,  16  Me.  1;  Hooker  v.  Cummings,  20  Johns.  101; 
People  V.  Hannaford,  18  Me.  106;  People  v.  Reed,  47 
Barb.  235;  Woolever  t.  Stewart,  36  Ohio  St.  146,  28  Am. 
Rep.  569;  Rogers  v.  Jones,  1  Wend.  237;  Doughty  v. 
Conover,  42  N.  J.  L.  192;  Weller  v.  Snover,  42  N.  .J.  L. 
341;  Lawton  v.  Steele,  119  N.  Y.  226,  16  Am.  St.  Rep. 
813;  Drew  v.  Hilliker,  56  Vt.  641.  It  is  within  the  power 
of  the  legislature  to  authorize  such  a  use  of  a  stream 
which  is  not  navigable  as  will  wholly  destroy  a  public 
fishery:  Howes  v.  Grush,  131  Mass.  207. 

11  Hart  v.  Hill,  1  Whart.  137. 

12  Hart  v.  Hill,  1  Whart.  137. 

13  Bacon's  Abridgment,  tit.  Dower;  Angell  on  Water- 
courses, sec.  68;  and  see  Wyman  v.  Oliver,  75  Me.  421. 

§•  132a.    Same — Continued. 

The  right   to   take  shellfish   below  high-water 
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mark,  from  natural  beds  in  the  tide  waters  of  the 
state,  is  a  part  of  the  public  right  of  fishery.  It 
is  a  right  common  to  all  the  citizens  of  the  state, 
which  may  be  exercised  by  them  at  will,  except 
so  far  as  it  is  restrained  by  positive  law,  or  by 
grants  from  the  state  to  indiTiduals.*  The  state 
may  grant  the  exclusive  use  of  its  lands  under 
water,  but,  until  such  grant  is  made,  the  public 
right  of  fishery  exists;^  and  this  public  right  is 
paramount  to  the  private  right  to  cut  grass  or 
sedge.®  It  is,  however,  held  that  the  owner  of 
the  soil  between  high  and  low  water  mark  has  the 
exclusive  right  to  take  fish  by  means  of  fixtures 
attached  to  such  soil,  and  this  right  he  may  con- 
vey with  or  without  the  upland  and  with  such 
limitations  and  qualifications  as  he  sees  fit.* 

1  Brown  v.  De  Groff,  30  N.  J.  L.  409,  7  Am.  St.  Rep. 
794;  Allen  v.  Allen,  19  R.  I.  114,  61  Am.  St.  Rep.  738; 
and  see  Miller  v.  Mendenhall,  43  Minn.  95,  19  Am.  St. 
Rep.  219. 

2  Polhemus  v.  Bateman,  60  N.  J.  L.  163.  See  sec. 
418,  post. 

3  Proctor  v.  Wells.  103  Mass.  216;  Allen  v.  Allen,  19 
R.  I.  114,  61  Am.  St.  Rep.  738;  Moulton  v.  Libbey,  37 
Me.  472,  59  Am.  Dec.  57. 

4  Matthews  v.  Treat,  75  Me.  594.  See  King  v.  Young, 
76  Me.  76,  49  Am.  Rep.  596;  sec.  4  et  seq.,  ante.  State 
property  rights  in  and  control  of  oyster-beds:  See  State 
V.  Harrub,  95  Ala.  176.  36  Am.  St.  Rep.  195. 

§  133.    Subject  to  Eminent  Domain. 

It  is  well  settled  that  a  franchise  may  be  taken 
in  virtue  of  the  sovereign  right  of  eminent  do- 
main, whenever  the  legislature  shall    deem  that 

Boone  Real  Prop.— ^0 
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the  public  exigencies  require  it.*  Thus,  a  fran- 
chise to  maintain  a  toll-bridge  within  certain  lim- 
its may  be  appropriated  for  the  public  use,  upon 
just  compensation  being  made  therefor.^  And 
legislative  grants  generally,  which  are  beyond  the 
reach  of  ordinary  l-egislation,  are  not  exempt 
from  the  right  of  eminent  domain.^  But  a  fran- 
chise is  property,  and  cannot,  wantonly  or  of 
whim,  be  taken  away  by  a  legislative  act  and 
transferred  to  another."*  A  franchise  accepted 
and  acted  upon  becomes  a  vested  right,  which 
cannot  be  subsequently  impaired  or  repealed  by 
the  granting  authorities,  provided  there  is  no  con- 
stitutional prohibition  to  the  granting  of  such  spe- 
cial privileges  by  the  legislature.*^ 

1  Crosby  v.  Hanover,  36  N.  H.  454;  Bonaparte  v. 
Camden  etc.  Ry.  Co.,  1  Bald.  265;  Little  Miami  etc.  R. 
R.  Co.  V.  Dayton,  23  Ohio  St.  510;  Appeal  of  Pittsburgh 
etc.  R.  R.  Co.,  122  Pa.  St.  511,  9  Am.  St.  Rep.  128. 

2  Enfield  Toll  Bridge  Co.  v.  Hartford  etc.  R.  R.  Co., 
17  Conn.  40,  454,  44  Am.  Dec.  556;  Red  River  Bridge  Co. 
V.  Mayor  etc.,  1  Sneed,  176,  60  Am.  Dec.  143;  Boone  on 
Corporations,  sec.  94. 

3  New  York  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co., 
36  Conn.  196. 

4  Higgins  v.  Downward,  8  Houst.  227,  40  Am.  St. 
Rep.  141. 

5  Mayor  etc.  v.  Railway  Co.,  83  Tex.  548,  29  Am.  St. 
Rep.  679. 

§  134.    How  Lost. 

Franchises  may  be  lost  by  a  voluntary  surren- 
der of  them;^  and  if  there  is  either  a  misuser  or 
an  abuse  of  a  franchise,  it  is  lost.^    So  an  abuse 
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in  a  particular  department  of  an  entire  franchise 
is  held  to  be  a  cause  of  forfeiture  of  the  whole.* 
Nonuser  is  likewise  held  to  he  a  cause  of  forfeiture 
of  a  franchise.'*  In  the  creation  of  every  corpo- 
ration there  is  a  tacit  condition  that  the  fran- 
chise may  be  forfeited  for  nonuser  in  regard  to 
matters  which  go  to  the  essence  of  the  contract 
between  it  and  the  state.*^ 

1  Savage  v.  Walshe,  26  Ala.  691;  McCurdy  t.  Myers, 
44  Pa.  St.  435;  Webster  v.  Turner,  12  Hun,  264;  Boone 
on  Corporations,  sec.  201. 

2  Boone  on  Corporations,  sec.  203;  State  Bank  v. 
State,  1  Blackf.  270;  People  v.  Turnpike  Road  Co.,  23 
Wend.  193,  35  Am.  Dec.  551. 

3  People  V.  Bristol  etc.  Tp.,  23  Wend.  222. 

4  Territt  v.  Taylor,  9  Cranch,  43;  Boone  on  Corpora- 
tions, sec.  203;  People  v.  Dashaway  Assn.,  84  Cal.  114; 
People  V.  Milk  Exchange,  133  N.  Y.  565;  People  v.  Re- 
fining Co.,  121  N.  Y.  582,  18  Am.  St.  Rep.  843;  and  see 
Clarke  v.  Calloway.  1  Sneed,  46,  2  Am.  Dec.  706.  A 
franchise  is  not  subject  to  an  ordinary  execution  unless 
made  so  by  statute:  Munroe  v.  Thomas,  5  Cal.  470; 
Hatcher  v.  Railroad  Co.,  62  Rl.  477;  Gue  v.  Tide  Water 
Canal  Co.,  24  How.  263;  Philadelphia  etc.  R.  R.  Co.*s 
Appeal,  70  Pa.  St.  355.  Compare  Stewart  v.  Jones,  40 
Mo.  140. 

5  Darnell  v.  State,  48  Ark.  321.  See  Dern  v.  Railroad 
Co.,  19  Utah,  46. 

^  134a.    Enforcement  of. 

The  forfeiture  of  a  franchise  is  not  the 
only  remedy  for  a  failure  to  exercise  it.  The 
legislature  may,  by  statute,  require  a  railway  cor- 
poration to  operate  a  public  ferry  which  consti- 
tutes a  part  of  its  line,  although  such  operation 
has  become  unprofitable.*    And  the  fact  that  the 
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corporation  has  failed  to  operate  the  ferry  for  a 
period  of  twenty  years  is  not  a  waiver  on  the  part 
of  the  state  of  the  right  to  compel  such  opera- 
tion* 

1  Brownell  v.  Old  Colony  R.  R.  Co.,  164  Mass.  29,  49 
Am.  St.  Rep.  442. 

2  Browneli  v.  Old  Colony  R.  R.  Co.,  164  Mass.  29, 
49  Am.  St.  Rep.  442.  Compare  People  v.  Railroad  Co., 
104  N.  Y.  58,  58  Am.  Rep.  484;  Commonwealth  v.  Rail- 
road Co.,  12  Gray,  180;  State  v.  Street  Ry.  Co.,  140  Mo. 
539,  62  Am.  St.  Rep.  742. 

§  134b.    Repeal  of  Lottery  Franchise. 

Tn  the  granting  of  a  lottery  franchise  the  state 
exercises  its  police  and  not  its  contractual  pow- 
ers, and  the  legislature  may,  in  the  interest  of 
good  order  and  morals,  revoke  the  privilege  and 
repeal  the  grant,  although  pecuniary  interests 
have  heen  acquired  under  and  by  authority  of  the 
grant. -"^ 

1  Commonwealth  v.  Douglass,  100  Ky.  116,  66  Am. 
St.  Rep.  328;  affirmed,  168  U.  S.  488.  See,  also,  Stone  v. 
Mississippi,  101  U.  S.  814. 
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CHAPTER  XV. 

EASEMENTS. 

§  135.    Definition  and  nature. 

§  135a.  Same — Continued. 

§  136.    How  acquired. 

§  13Ga.  Same — Continued. 

§  136b.  Who  may  grant. 

§  137.    By  prescription. 

§  138.    Custom. 

§  139.    Dedication. 

§  139a.  Same—Continued. 

§  140.    Effect  of  dividing  estate. 

§  141.     Easements  in  water. 

§  142.    Light  and  air. 

§  143.    Ways  as  easements. 

§  143a.  Same — Continued. 

S  143b.  Rights  of  parties. 

§  144.    Lateral  support  of  soil. 

S  145.    Party-walls. 

fi  145a.  Same — Continued. 

§  146.    Mines  and  mining  rights. 

§  147.  How  lost  or  determined. 

I  148.    Remedies  for  obstruction  of. 

§  135.    Definition  and  Nature. 

In  legal  contemplation,  an  easement  is  the 
right  of  making  use  of  the  land  of  others,  whether 
it  he  that  of  the  puhlie  or  of  individuals,  for  a 
precise  and  definite  purpose,  not  inconsiatent  with 
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a  general  right  of  property  in  the  owner.*  As  an 
essential  quality  thereof,  there  must  be  two  dis- 
tinct tenements;  namely,  the  dominant,  to  which 
the  right  belongs,  and  the  servient,  upon  which 
the  obligation  re&ts.^  Considered  relatively  to  the 
latter,  the  easement  is  a  charge  or  obligation  cur- 
tailing the  ordinary  right  of  property;^  but  with 
respect  to  the  former,  it  is  a  right  accessorial  to 
such  ordinary  rights."*  Easements  are  among  the 
most  important  of  incorporeal  hereditaments,  and, 
although  imposed  upon  corporeal  property,  they 
confer  no  right  to  a  participation  in  the  profits 
arising  from  such  property.^  In  this  respect  they 
are  to  be  distinguished  froni  what  are  called 
^^profits  a  prendre,"  which  consist  of  a  right  to 
take  the  fruit  or  products  of  the  land,  or  the  ma- 
terials which  compose  it.^  So  an  easem-ent,  which 
is  an  interest  in  lands,  and  which  can  only  be 
created  by  writing,  or  acquired  by  prescription,'^ 
is  distinguished  from  a  license,  which  may  be  cre- 
ated by  parol,  and  is  a  mere  authority  to  enter 
on  the  lands  of  another,  without  possessing  any 
interest  in  the  land.*  And  a  license,  though 
given  by  deed,  confers  no  more  permanent  right 
than  if  created  by  parol.^  Another  distinction 
is,  that  a  license  may  in  general  be  revoked  at 
the  will  of  the  licensor,  and  is  not  assignable;*^ 
but  an  easement  once  granted  is  an  estate  which 
cannot  be  abridged  or  taken  away  by  the  grantor, 
nor  has  he  power  to  say  who  shall  or  shall  not 
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enjoy  it.**  Interests  in  land,  to  which  the  term 
"easements'^  is  applied  at  common  law,  are  by  the 
civil  law  denominated  "servitudes."**  A  servi- 
tude is  defined  to  be  a  burden  affecting  lands,  by 
which  the  proprietor  is  restrained  from  the  full 
use  of  his  property,  or  is  obliged  to  suffer  others 
to  do  acts  upon  it.*^ 

1  Boston  Water  Power  Co.  y.  Boston  etc.  R.  R.,  16 
Pick.  525.  See,  also,  Hewlins  v.  Shippam,  5  Barn.  &  C. 
229;  Mounsey  v.  Ismay,  3  Hurl.  &  C.  497;  Pierce  v.  Kea- 
tor,  70  N.  Y.  419,  26  Am.  Rep.  612;  Wolfe  v.  Frost,  4 
Sand.  Ch.  89;  Case  of  Private  Road,  1  Ashm.  417;  Cook 
County  V.  Railroad  Co.,  35  111.  464;  Gary  v.  Daniels,  5 
Met.  236;  Phillips  v.  Phillips,  48  Pa.  St.  178;  Robinson 
V.  Thrailkill,  110  Ind.  117;  Huyck  t.  Andrews,  113  N. 
Y.  81,  10  Am.  St.  Rep.  432.  A  mere  convenience  is  not 
an  easement:  Jarvis  v.  Seele  Milling  Co.,  173  111.  192,  64 
Am.  St.  Rep.  107.  And  it  is  held  that  an  easement  for 
life  or  in  fee  is  a  freehold:  Chaplin  v.  Commissioners, 
126  Til.  264.    See  Nellis  v.  Munson,  108  N.  Y.  453. 

2  Wolfe  V.  Frost,  4  Sand.  Ch.  89;  Child  v.  Chappell, 
9  N.  Y.  246;  Wagner  v.  Hanna,  38  Cal.  116,  99  Am.  Dec. 
354;  Smith  v.  Wiggin,  48  N.  H.  109;  Hills  v.  Miller,  3 
Paige,  254,  24  Am.  Dec.  218;  Dark  v.  Johnston,  55  Pa. 
St.  164;  Willoughby  v.  Lawrence,  116  111.  19,  56  Am. 
Rep.  758,  Rangeley  v.  Midland  Ry.,  L.  R.  3  Ch.  310. 

3  Watts  V.  Kelson,  L.  R.  6  Ch.  166. 

4  Watts  V.  Kelson,  L.  R.  6  Ch.  166;  and  see  Ritger 
V.  Parker,  8  Cush.  147,  54  Am.  Dec.  744. 

5  Hewlins  v.  Shippam,  5  Barn.  &  C.  221;  Wagner  ▼. 
Hanna,  38  Cal.  116;  Wolfe  v.  Frost,  4  Sand.  Ch.  72; 
Bowen  v.  Team,  6  Rich.  298,  60  Am.  Dec.  127. 

6  Waters  v.  Lilley,  4  Pick.  145;  Pierce  v.  Keator,  70 
N.  Y.  419,  26  Am.  Rep.  612;  Tinicum  Fishing  Co.  v.  Car- 
ter, 61  Pa.  St.  39,  100  Am.  Dec.  597;  Hill  v.  Lord,  48 
Me.  99;  Bland  v.  Lipscombe,  30  Eng.  L.  &  Eq.  189;  Huff 
V.  McCauley,  53  Pa.  St.  209;  Bingham  v.  Salone.  15  Or. 
208,  3  Am.  St.  Rep.  152:  Huntington  v.  Asher,  96  N.  Y. 
604,  48  Am.  Rep.  652;  Manning  v.  Wasdale,  5  Ad.  &  E. 
758. 
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7  See  see.  136,  post;  Sargent  v.  Ballard,  9  Pick.  255; 
Morse  v.  Copeland,  2  Gray,  302. 

8  Dolittle  V.  Eddy,  7  Barb.  74;  sec.  127,  ante. 

Q    San  Francisco  v.  Canavan,  42  Cal.  543. 

10  Hazleton  v.  Putnam,  3  Chand.  117;  Ex  parte  Co- 
burn,  1  Cow.  568;  Foster  v.  Browning,  4  R.  I.  47,  6T 
Am.  Dec.  505;  sec.  127,  ante. 

11  Kowbotham  v.  Wilson,  8  El.  &  B.  123;  Wallis  t. 
Harrison,  4  Mees.  &  W.  538. 

12  See  Taylor  v.  Hampton,  4  McCord,  96,  17  Am. 
Dec.  710;  Vincent  v.  Michel,  7  La.  52,  26  Am.  Dec.  496; 
Adams  v.  Van  Alstyne,  25  N.  Y.  235,  236. 

13  Laumier  v.  Francis,  23  Mo.  181;  Hills  v.  Miller, 
3  Paige,  254,  24  Am.  Dec.  218.  Compare  Nellis  v.  Mun- 
son,  24  Hun,  575.  The  owner  in  fee  of  land  may  impose 
upon  it  any  burden,  however  injurious  or  destructive, 
not  inconsistent  with  his  general  right  of  ownership,  if 
such  burden  is  not  in  violation  of  public  policy,  and  does 
not  injuriously  affect  the  rights  or  property  of  others: 
Van  Rensselaer  v.  Albany  etc.  R.  R.  Co.,  1  Hun,  509. 

§  135a.    Same — Continued. 

A  continuous  easement  is  defined  as  one  which 
may  he  enjoyed  without  any  act  on  the  part  of 
man,  as  a  drain,  hy  which  surface  water  is  car- 
ried over  land.^  A  noncontinuous  easement  is 
one  to  the  enjoyment  of  which  the  act  of  the 
party  is  essential,  an  easement  of  way  being  a 
common  instance.^  A  right  in  the  land  of  an- 
other, without  its  being  appurtenant  to  or  exer- 
cised in  connection  with  the  occupancy  of  the 
land,  is  an  easement  in  gross.®  Easements  in 
gross,  being  purely  personal,  are  neither  assign- 
able nor  heritable.'*  Whether  an  easement  in  a 
given  case  is  appurtenant  or  in  gross  is  to  be  de- 
termined mainly  by  the  nature  of  the  right  and 
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the  intention  of  the  parties  creating  it.*  No 
man  can  have  an  easement  in  his  own  property. 
Thus,  if  two  parcels  of  land  are  owned  by  the 
same  person,  there  can  be  no  nse  of  one  of  them 
in  favor  of  the  other  which  will  create  an  ease- 
ment.® 

1  Bonelli  v.  Blakemore,  66  Miss.  136,  14  Am.  St.  Rep. 
550. 

2  Providence  Tool  Co.  v.  Steam  Co.,  9  R.  I.  564;  Par- 
sons V.  Johnson.  68  N.  Y.  62,  23  Am.  Rep.  149;  Poden 
V.  Bastard,  L.  R,  1    Q.  B.  156. 

3  Willoughby  v.  Lawrence,  116  111.  11,  56  Am.  Rep. 
758;  Wagner  v.  Hannn,  38  Cal.  117,  99  Am.  Dec.  354; 
Fisher  v.  Fair,  34  S.  C.  203. 

4  Willoughby  v.  Lawrence,  116  HI.  11;  38  Cal.  117; 
Fisher  v.  Fair,  34  S.  C.  203;  Cadwalader  v.  Bailey,  17 
R.  I.  495;  Koelle  v.  Knecht,  99  111.  396;  and  see  Pinkum 
V.  Eau  Claire,  81  Wis.  301. 

5  Kramer  v.  Knauflf,  12  111.  App.  115,  118;  Cadwala- 
der V.  Bailey,  17  R.  L  795. 

6  Bonelli  v.  Blakemore,  GC  Miss.  136,  14  Am.  St.  Rep. 
550;  Parsons  v.  Johnson,  68  N.  Y.  62,  23  Am.  Rep.  149; 
Oliver  v.  Hook,  47  Md.  301. 

§  136.    How  Acquired. 

An  easement,  being  an  interest  in  land,  can  be 
acquired  only  by  grant.^  Even  in  cases  of  pre- 
scription, dedication,  and  the  like,  although  there 
actually  never  was  a  deed  in  existence,  yet  the 
presumption  of  law  is  that  it  did  exist,  and  its 
production  is  excused  because  it  is  lost  or  is  with- 
held by  the  party  to  be  charged.*  It  is  not,  how- 
ever, necessary  that  the  grant  of  an  easement 
should  be  made  in  express  words;®  for  it  is  a 
familiar  maxim  of  the  law  that    the  grant  of  a 
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thing  carries  with  it  everything  necessary  to  its 
reasonable   enjoyment.*     Upon  a  conveyance  of 
land,  whatever  is  in  use  for  it,  as  an  incident  or 
appurtenance,  passes   with  it;'  and    whether  an 
easement  is  embraced  in  a  deed  is  always  a  ques- 
tion of  construction,  having  reference  to  the  terms 
of  the  deed  and  the  practical  incidents  belonging 
to  the  grantor  of  the  land  at  the  time  of  the  con- 
veyance.®   The  court  will  look  at  the  surround- 
ing  circumstances   existing  when   the   deed  was 
made,  the  situation  of  the  parties,  and  the  sub- 
ject matter  of  the  conveyance.''    And   an   ease- 
ment may  be  created  by  reservation;  as  in  the  case 
of  a  grant  of  land  bounding  on  or  near  a  pond  and 
stream,  reserving  the  mill  and  water  privilege,  is 
a  reservation  of  the  right  of  flowing  those  lands, 
so  far  as  is  necessary  or  convenient,  or  so  far  as 
it  has  been  usual  to  flow  them  for  that  purpose.® 
But  easements  which  will  pass  by  implication  in 
a  grant  will   not   be   implied  by  a  reservation.* 
Thus,  where  the  owner  of  land  conveys  away  a 
portion  of  his  premises,  a  part  of  which  at  the 
time  of  the  conveyance  is  flowed  by  a  milldam 
belonging  to  him,  and  makes  no  reservation  of 
the  right  to  continue  to  flow  the  land,  he  loses 
the  right,  and  cannot  set  up  an  implied  reserva- 
tion.*^    But  if  the  owner  had  sold  and  conveved 
the  mill  to  a  third  person,  it  would  have  been  oth- 
er\\dse,  as  the  right  to  flow  the  land  would  have 
then  passed  as  an  incident  to  the  purchaser  of 
the  mill,  and  could  not  have  been  cut  off  by  the 
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grantor.**  It  requires  stronger  words  to  create 
an  easement  by  reservation  than  by  direct  grant.*^ 
"WTiether  an  easement  is  a  personal  right,  or  is  to 
be  construed  as  appurtenant  to  some  other  estate, 
must  be  determined  by  the  fair  interpretation  of 
the  grant  or  reservation  creating  the  easement, 
aided,  if  necessary,  by  the  situation  of  the  prop- 
erty and  the  surrounding  circumstances.** 

1  Adams  v.  Andrews,  15  Q.  B.  284;  Rowbotham  \. 
Wilson,  8  H.  L.  Cas.  302;  Cook  v.  Prigden.  45  Ga.  331, 

12  Am.  Dec.  582;  Lobdell  v.  Hall.  3  Nev.  507;  Fuhr  v. 
Dean,  26  Mo.  116;  Bonelli  v.  Blakemore,  66  Miss.  136, 
14  Am.  St.  Rep.  550;  Hodgkins  v.  Farrington,  150  Mass. 
19,  15  Am.  St.  Rep.  168.  The  creation  of  an  easement 
by  express  grant  requires  a  deed  or  conveyance  in  writ- 
ing, and  a  consent  in  writing  merely  would  be  of  no 
more  avail  than  one  given  by  p^rol:  Wiseman  v.  Luck- 
singer,  84  N.  Y.  31,  38  Am.  Rep.  479:  Banghart  v.  Flum- 
merfelt,  43  N.  J.  L.  28;  Gerrard  v.  Cocke,  2  Bos.  &  P. 
N.  R.  109.  See  Bell  v.  Woodward,  47  N.  H.  332.  The 
production  of  the  grant  is  the  proper  evidence  of  the 
existence  of  the  easement:  Lyman  v.  Arnold,  5  Mason, 
195;  Garland  v.  Furber,  47  N.  H.  304. 

2  Beaudely  v.  Brook,  Cro.  Jac.  180;  Sargent  v.  Bal- 
lard, 9  Pick.  255;  Strickler  v.  Todd,  10  Serg.  &  R.  69, 

13  Am.  Dec.  649;  Wallace  v.  Harmstad,  44  Pa.  St.  496; 
Walker  v.  Shackelford,  49  Ark.  503,  4  Am.  St.  Rep.  61; 
Cayle  v.  Parker,  97  N.  C.  271. 

3  Rowbotham  v.  Wilson,  8  H.  L.  Cas.  362. 

4  Pomfret  v.  Ricroft,  1  Saund.  323,  note;  Nichols  v. 
Luce.  24  Pick.  102,  35  Am.  Dec.  302;  Alley  v.  Carleton, 
29  Tex.  78,  94  Am.  Dec.  260;  Thompson  v.  Banks,  43 
N.  H.  540;  Pingree  v.  McDufRe,  56  N.  H.  306. 

5  Huttemeier  v.  Albro,  2  Bosw.  546;  18  N.  Y.  48; 
and  see  Voorhees  v.  Burchard,  55  N.  Y.  98;  Crossley  v. 
Lightowler,  L.  R.  2  Ch.  486;  Wheeldon  v.  Burrows,  L.  R. 
12  Ch.  Div.  .31. 

6  Huttemeier  v.  Albro,  2  Bosw.  546;  18  N.  Y.  48. 

7  Bradley  v.  Washington  Packet  Co.,  13  Pet.  54;  Bell 
v.  Woodward,  47  N.  H.  332. 
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8  Pettee  t.  Hawes,  13  Pick.  323.  Compare  Owen  ▼. 
Field,  102  Mass.  107;  Randall  v.  Latham,  36  Conn.  53; 
Durham  etc.  Ey.  v.  Walker,  2  Q.  B.  967. 

9  Burr  v.  Mills,.  21  Wend.  290;  and  see  Suffield  v. 
Brown,  4  De  Gex,  J.  &  S.  185;  Ellis  v.  Manchester  Car- 
riage Co.,  L.  K.  2  C.  P.  D.  13;  Wheeldon  v.  Burrows.  L. 
K.  12  Ch.  Div.  31;  Mitchell  v.  Selpel,  53  Md.  251,  36  Am. 
Bep.  404. 

10  Burr  v.  Mills,  21  Wend.  290. 

11  Burr  V.  Mills,  21  Wend.  290. 

12  Suffield  V.  Brown,  4  De  Gex,  J.  &  S.  185. 

13  Peck  V.  Conway,  119  Mass.  546;  sec.  135a,  ante. 
Compare  Wagner  v.  Hanna,  38  Cal.  117;  Spensley  v. 
Valentine,  34  Wis.  154;  Sharp  v.  Ropes,  110  Mass.  381; 
Thorpe  v.  Brumfit,  L.  R.  8  Ch.  650;  Keates  v.  Lyon,  L. 
R.  4  Ch.  218. 

§  136a.    Same — Continued. 

An  easement  may  be  created  by  words  of  cove- 
nant, as  well  as  by  words  of  grant;*  nor  is  it 
necessary,  in  order  to  attach  the  easement  to  the 
dominant  estate,  that  it  should  be  created  at  the 
moment  when  either  the  dominant  or  the  servi- 
ent estate  is  conveyed,  if  the  purport  of  the  deed 
is  to  create  an  easement  for  the  benefit  of  the 
dominant  estate;^  and  it  is  wholly  immaterial 
that  by  the  same  deed  numerous  parties  grant 
similar  or  reciprocal  easements  over,  or  in  favor 
of,  many  parcels  of  land.*  An  easement,  not  ex- 
pressly mentioned  in  a  deed,  does  not  pass  by 
implication,  unless  it  naturally  and  actually  be- 
longs to  the  premises.*  The  creation  of  such  a 
right  will  not  be  inferred  by  a  forced  construc- 
tion of  a  covenant,  nor  by  any  amplification  of 
its  language  beyond  its  natural  meaning.*     And 
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the  construction  of  the  grant  of  an  easement  can- 
not be  aided  by  reference  to  parol  negotiations.* 
Bnt  parol  evidence  is  admissible  to  explain  am- 
bignons  words  in  the  grants 

1  Hogan  V.  Barry,  143  Mass.  538. 

2  Louisville  etc.  R.  R.  Co.  v.  Koelle,  104  HI.  455. 

3  Ladd  v.  Boston,  151  Mass.  585,  21  Am.  St.  Rep. 
481;  Reals  v.  Case,  138  Mass.  138. 

4  Philbrick  ▼.  Ewing,  97  Mass.  133;  Spaulding  v.  Ab- 
bott, 55  N.  H.  423;  Whiting  v.  Gaylord,  66  Conn.  337, 
50  Am.  St.  Rep.  87;  Bumstead  v.  Cook,  169  Mass.  410, 
61  Am.  St.  Rep.  293;  and  see  Burns  v.  Gallagher,  62 
Md.  462;  Jarvis  v.  Milling  Co.,  173  Dl.  192,  64  Am.  St. 
Rep.  107;  Brown  v.  Alabaster,  37  Ch.  Div.  504. 

5  Dark  v.  Devoe,  124  N.  Y.  120,  21  Am.  St.  Rep.  652. 

6  Herman  v.  Roberts,  119  N.  Y.  37,  16  Am.  St.  Rep. 
800. 

7  Gardner  v.  Webster,  64  N.  H.  520. 

§  13Bb.    Who  may  Grant. 

No  one  can  grant  an  easement  who  cannot  con- 
vey a  fee  simple  estate  in  land.*  And  an  ease- 
ment cannot  be  created  by  a  tenant  in  common 
without  the  consent  of  his  cotenants.*  The 
owner  of  an  estate  for  years  may,  by  appropriate 
acts,  create  a  right  of  way  over  the  land  during 
his  term  in  favor  of  other  estates,  even  estates  for 
years.^ 

1  Narron  v.  Railroad  Co.,  122  N.  C.  856;  and  see 
Todd  V.  Railroad  Co.,  19  Ohio  St.  514. 

2  Baker  v.  Willard,  171  Mass.  220,  50  N.  E.  Rep.  620. 

3  Newhoff  V.  Mayo,  48  N.  J.  Eq.  619,  27  Am.  St. 
Rep.  455. 

Boone  Real  Prop.— 31 
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§  137.    By  Prescription. 

Easements  are  often  acquired  by  prescription, 
which  has  its  foundation  in  the  presumption  of  a 
previous  grant  or  agreement,  lost  by  lapse  of 
time.^  The  possession  or  use  necessary  to  confer 
a  title  by  prescription  must  be  long,  continuous, 
peaceable,  open,  by  the  knowledge  and  tacit  con- 
sent and  without  the  express  permission  of  the 
true  owner.^  Anciently  the  claimant  was  re- 
quired to  show  use  for  a  time  beyond  the  mem- 
ory of  man;^  but  the  modern  rule,  derived  by 
analogy  from  the  limitation  prescribed  by  statute 
for  actions  of  ejectment,*  is  that  an  enjoyment, 
as  above  described,  for  the  term  of  twenty  years 
raises  a  legal  presumption  that  the  right  was 
originally  acquired  by  title.*  And  in  many  cases 
such  presumption  has  been  held  to  be  conclusive.* 
The  light  once  acquired,  it  is  indifferent  whether 
its  origin  was  in  an  actual  grant  or  arose  from  pre- 
scription.'^ Where  the  claimant  of  an  easement 
needs  its  use  from  time  to  time,  and  so  uses  it, 
there  is  a  sufficiently  continuous  use  to  be  ad- 
verse, although  it  is  not  constant.® 

1  Powell  V.  Bagg,  8  Gray,  443,  69  Am.  Dec.  262;  Ty- 
ler V.  Wilkinson.  4  Mason,  397;  Tracy  v.  Atherton,  36 
Vt.  503,  86  Am.  Dec.  679;  Campbell  v.  Wilson,  3  East, 
294;  Hillary  v.  Waller,  12  Ves.  239;  Wallace  v.  Fletch- 
er, 30  N.  H.  446.  But  a  grant  cannot  be  presumed 
ftgainst  a  person  legally  incapable  of  making  it:  Roch- 
dale Canal  v.  Radcliff,  18  Q.  B.  315;  Edson  v.  Mansell, 
10   Allen.  557,  568. 

2  Parker  v.  Foote,  19  Wend.  309;  Wheeler  v.  Clark, 
58  N.  Y.  267;  Campbell  v.  West,  44  Cal.  646;  Williams 
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V.  James,  L.  R.  2  Com.  P.  581;  Haag  v.  Delorme,  30 
Wis.  591;  Totel  v.  Bonefoy,  123  111.  653,  5  Am.  St.  Rep. 
570;  Montgomery  v.  Locke,  72  Cal.  75;  Pitezman  v. 
Boyce,  111  Mo.  387,  33  Am.  St.  Rep.  536;  Treadwell  v. 
Inslee,  120  N.  Y.  465.  It  seems  that  to  constitute  an 
easement  by  prescription  it  is  not  essential  that  the  user 
should  have  been  with  the  actual  knowledge  of  the 
owner  of  the  servient  tenement.  Where  the  user  has 
been  for  the  requisite  time  open,  notorious,  visible,  un- 
interrupted, undisputed,  and  under  claim  of  right  ad- 
verse to  such  owner,  he  is  charged  with  notice,  and  his 
acquiescence  is  implied:  Ward  v.  Warren,  82  N.  Y.  265. 

3  Edson  V.  Munsell,  10  Allen,  560;  Mayor  etc.  v. 
Horner,  Cowp.  109;  American  Co.  v.  Bradford,  27  Cal. 
367. 

4  See  Coolidge  v.  Learned,  8  Pick.  508;  Edson  v.  Mun- 
sell,  10  Allen,  568. 

5  Coe  V,  Wolcottville  Mfg.  Co.,  35  Conn.  175;  Hoy 
V.  Sterrett,  2  Watts,  330,  27  Am.  Dec.  313;  Ricard  v. 
Williams,  7  Wheat.  110;  Bright  v.  Walker,  1  Cromp. 
M.  &  R.  217;  Parker  v.  Foote,  19  Wend.  309;  Manier 
V.  Myers,  4  B.  Mon.  514;  Lehigh  Valley  R.  R.  Co.  v. 
McFarlan,  43  N.  J.  L.  604;  Wilkins  v.  Nicolai,  99  Wis. 
178;  and  see  Turner  v.  Hart,  71  Mich.  128,  15  Am.  St. 
Rep.  243;  Alcorn  v.  Sadler,  71  Miss.  634,  42  Am.  St. 
Rep.  484;  Railway  Co.  v.  Mossman,  90  Tenn.  157,  25 
Am.  St.  Rep.  670;  Myers  v.  McGavock,  39  Neb.  843, 
42  Am.  St.  Rep.  627.  The  period  of  presumption  is 
twenty-one  years  in  Pennsylvania:  Okeson  v.  Patterson, 
29  Pa.  St.  22. 

6  See  Tyler  v.  Wilkinson,  4  Mason,  402;  Garrett  v. 
Jackson,  20  Pa.  St.  331;  Bealey  v.  Shaw,  6  East,  215; 
Townsend  v.  Downer,  32  Vt.  183;  Ward  v.  Warren,  82 
N.  Y.  268.  But  compare  Doe  v.  Reed,  5  Barn.  &  Aid. 
232;  Tinkham  v.  Arnold,  3  Me.  123. 

7  Aynsley  v.  Glover,  L.  R.  18  Eq.  544;  II  Eng.  Rep.  521; 
Weed  V.  Keenan,  60  Vt.  74,  6  Am.  St.  Rep.  93.  The  pub- 
lic cannot  acquire  an  easement  by  prescription.  A  pre- 
scription supposes  a  grant,  and  in  the  case  of  the  public 
there  can  be  no  grantee:  Curtis  v.  Keesler,  14  Barb.  521. 

8  Swan  v.  Munch,  65  Minn.  500,  60  Am.  St.  Rep. 
491;  Hesperia  Land  Co.  v.  Rogers,  83  Cal.  10,  17  Am. 
St.  Rep.  209.  See  Boynton  v.  Longley,  19  Nev.  69,  7 
Am.   St.  Rep.   781. 
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§  138.    Custom. 

Eights  in  the  nature  of  easements  may  exist  by 
custom.*  Thus,  the  inhabitants  of  a  certain  lo- 
cality may  acquire  a  right  of  way  across  a  parcel 
of  land  by  custom.*  And  a  custom  may  run  in 
favor  of  all  fishermen  within  a  certain  district;* 
or  in  favor  of  the  inhabitants  of  a  parish,  to  play 
at  all  lawful  games  at  all  reasonable  times  on  a 
tract  of  land."*  The  right  is  acquired  by  actual 
enjoyment,  undisputed  for  a  sufficient  period  of 
time,  as  in  the  case  of  prescriptive  rights;*^  but 
no  grant  is  presumed,  and  there  is  no  dominant 
estate,  in  which  respects  customary  rights  differ 
from  prescriptive  rights.^  A  custom  must  be  rea- 
sonable in  its  subject  matter,'^  and  also  in  its 
mode  of  enjoyment.®  Thus,  a  custom  to  carry 
away  the  soil  or  its  products  is  unreasonable  and 
invalid;^  and  so  of  a  custom  for  all  the  inhab- 
itants of  a  town  to  go,  at  their  pleasure,  upon  the 
land  of  another  to  exercise  horses.-^^  A  person 
may  claim  an  easement  by  prescription,  as  appur- 
tenant to  his  particular  estate,  although  other 
persons  claim  the  same  right  by  custom;**  for 
different  persons  may  claim  an  easement  by  differ- 
ent ricrhts.** 

1  See  Smith  v.  Gatewood,  Cro.  Jac.  152;  Parley  r. 
Langley.  7  N.  H.  233;  Lockwood  v.  Wood,  6  Q.  B.  65. 

2  Smith  ▼.  Gatewood,  Cro.  Jac.  152;  and  see  Emans 
V.  TurabuU,  2  Johns.  313,  3  Am.  Dec.  427. 

3  Constable  v.  Nicholson,  14  Com.  B.,  N.  S.,  239. 
Compare  Maiming  v.  Wasdale,  5  Ad.  &  E.  758;  Post  r. 
Pearsall,  22  Wend.  432. 
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4  Fitch  ▼.  Rawling,  2  H.  Black.  393;  and  see  Blun- 
d<»ll  T.  Cattorall.  5  Barn.  &  Aid.  268;  Race  v.  Ward,  4 
El.  &  B.  702;  Mounsey  v.  Ismay,  32  L.  J.  Ex.  94. 

5  T-K)ckwood  V.  Wood,  6  Q.  B.  65.  Compare  Penn- 
sylvania Coal  Co.  V.  Sanderson,  94  Pa.  St.  302,  39  Am. 
Rep.  785. 

6  See  Pearsall  v.  Post,  20  Wend.  128;  22  Wend.  432; 
Grimstead  v.  Marlow,  4  Term  Rep.  719;  Curtis  v.  Kees- 
ler,  14  Barb.  521;  Shurmeier  v.  St.  Paul  etc.  R.  R.,  10 
Minn.  82,  88  Am.  Dec.  59. 

7  Waters  v.  Lilly,  4  Pick.  145,  16  Am.  Dec.  333; 
Cadman  t.  Evans,  5  Allen,  310;  Jones  v.  Robin,  10 
Q.  B.  620;  and  see  State  v.  Wilson,  42  Me.  9.  Requisites 
to  validity  of  customs  generally:  See  Land  Co.  v.  Dennis, 
8.=)  Ala.  565,  7  Am.  St.  Rep.  73;  Godcharles  v.  Wige- 
man,  113  Pa.  St.  431;  Fuller  v.  Robinson,  86  N.  Y.  306, 
40  Am.  Rep.  540;  Sullivan  v.  Jernigan,  21  Fla.  264. 

8  Bell  V.  Warden,  Willes,  202;  Lock  wood  v.  Wood, 
6  Q.  B.  64;  Jones  v.  Percival,  5  Pick.  485,  16  Am.  Dec. 
415. 

9  Blewett  v.  Tregonning,  3  Ad.  &  E.  554;  Jones  v. 
Robin,  10  Q.  B.  620;  Hill  v.  Lord,  48  Me.  100. 

10  Sowerby  v.  Coleman,  L.  R.  2  Ex.  99.  Compare 
Mounsey  v.  Ismay,  32  L.  J.  Ex.  94. 

11  Kent  V.  Waite,  10  Pick.  142. 

12  Kent  v.  Walte,  10  Pick.  142;  and  see  Blewett  v. 
Tregonning,  3  Ad.  &  E.  554;  Perley  v.  Langley,  7  N.  H. 
235. 

§  139.    Dedication. 

The  easement  by  prescription  is  always  to  in- 
dividuals or  to  corporations,  and  to  those  who  are 
not  incompetent  to  receive  a  grant  ;^  and  the  only 
way  in  which  the  public  can,  at  common  law,  ac- 
quire an  easement  in  the  lands  of  another  is  by 
dedication.*  Dedication  is,  therefore,  defined  to 
be  an  act  by  which  the  owner  of  the  fee  gives 
to  the  public,  for  some  proper  object,  an  easement 
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in  his  lands.'  A  parol  dedication  is  good,**  but 
the  intention  to  dedicate  must  be  unequivocally 
and  satisfactorily  proved.'^  The  proof  may  be  by 
writing,  or  by  public  and  unequivocal  declarations 
or  acts  on  the  part  of  the  owner  of  the  land.* 
The  effect  of  a  dedication  is  not  to  deprive  a  party 
of  title  to  his  land/  but  to  estop  him,  while  the 
dedication  continues  in  force,  from  asserting  that 
right  of  exclusive  possession  and  enjoyment  which 
the  owner  of  property  orflinarily  has.®  A  dedi- 
cation must  be  to  the  public  generally,  and  not 
to  a  part  of  them  only;®  and  it  must  be  completed 
by  the  acceptance  of  the  public.^^  Acceptance 
may  be  proved  by  parol,**  by  long  public  use, 
or  by  acts  of  recognition  on  the  part  of  the  proper 
public  officers,**  or  it  may  be  presumed  from  the 
beneficial  nature  of  the  dedication.*^  A  dedica- 
tion of  land  to  public  uses  may  be  revoked  before 
acceptance  by  the  public,**  but  not  afterward ;**'^ 
and  there  cannot  be  a  dedication  with  a  right  re- 
served to  destroy  or  resume  it.**  The  purposes 
for  which  the  public  may  use  the  land  may  be 
limited,*''  and  where  the  dedication  is  in  terms 
absolute,  it  is  limited  by  the  nature  of  the  use 
to  which  it  is  given.**  Thus,  land  dedicated  for 
sites  for  courthouses  or  other  public  buildings 
could  not  be  used  for  the  burial  of  the  dead.*® 
Generally  speaking,  all  sorts  of  easements  and 
rights  to  the  enjoyment  of  land,  whether  of  use 
or  of  pleasure,  which  may  be  acquired  by  an  indi- 
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vidual  by  grant  or  prescription,  may  also  be  ac- 
quired by  the  public  by  actual  dedication.^® 

1  See  Pearsall  v.  Post,  20  Wend.  121;  22  Wend.  431, 
432:  sec.  138,  ante. 

2  Post  T.  Pearsall,  22  Wend.  444;  Curtis  v.  Keesler, 
14  Bnrb.  521;  Warren  v.  Jacksonville,  15  111.  236,  58  Am. 
Dec.  610. 

3  Curtis  T.  Keesler,  14  Barb.  521.  No  one  but  the 
owner  of  the  fee  can  make  the  dedication:  Schenley  v. 
Commonwealth,  36  Pa.  St.  29;  San  Francisco  v.  Calder- 
wood,  31  Cal.  589,  91  Am.  Dec.  542;  Baugan  v.  Mann,  59 
111.  492;  Kyle  v.  Logan,  87  111.  64;  Fisk  v.  Havana,  88  111. 
208. 

4  Curtis  V.  Keesler,  14  Barb.  521;  State  v.  Catlin, 
3  Vt.  530.  23  Am.  Dec.  230;  Waugh  v.  Leech,  28  111. 
492:  State  v.  Trask,  6  Vt.  355,  27  Am.  Dec.  554;  Louis- 
ville etc.  R.  R.  Co.  V.  Stephens,  96  Ky.  401,  49  Am.  St. 
Rep.  303;  Harding  v.  Jasper,  14  Cal.  642;  and  see  San 
Leandro  v.  Le  Breton,  72  Cal.  175;  County  of  Yolo  v. 
Barney,  79  Cal.  375,  12  Am.  St.  Rep.  152;  Osage  City  v. 
Larkin,  40  Kan.  206,  10  Am.  St.  Rep.  186. 

5  Morse  v.  Ranno,  32  Vt.  606;  Cook  v.  Harris,  61  N. 
Y.  448;  Bermondsey  v.  Brown,  L.  R.  1  Eq.  215;  Proctor 
V.  Lewiston,  25  111.  153;  Mayor  of  Madison  v.  Booth, 
53  Ga.  609;  Mansur  v.  State,  60  Ind.  357;  McCormick 
V.  Baltimore,  45  Md.  512;  Niagara  Falls  etc.  Bridge  Co. 
V.  Bachman,  66  N.  Y.  261. 

6  Godfrey  v.  Alton,  12  111.  29,  52  Am.  Dec.  476;  Com- 
monwealth V.  Rush,  14  Pa.  St.  186;  Bissell  v.  New  York 
Cent.  R.  R.  Co.,  26  Barb.  635;  Bayard  v.  Hargrove,  45 
Ga.  342;  In  re  Tngraham,  4  Hun,  495;  Callaway  County 
V.  Nolley,  31  Mo.  393;  Portland  v.  Whittle,  3  Or.  126; 
Morgan  v.  Rail-oad  Co.,  96  U.  S.  716. 

7  Dubuque  v.  Benson,  23  Iowa,  248;  Curtis  v.  Kees- 
ler, 14  Barb.  521;  Chicago  v.  Ward,  169  111.  392,  61 
Am.  St.  Rep.  185;  Regina  v.  Pratt,  4  El.  &  B.  868.  See 
Bayard  v.  Hargrove,  45  Ga.  342;  Bartlett  v.  Bangor,  67 
Me.  460. 

8  Cincinnati  v.  White,  6  Pet.  442;  Hunter  v.  Sandy 
Hill,  6  Hill,  407;  Beal  v.  Stewart,  6  Lans.  408;  St.  Mary 
Newingtou  v.  Jacobs,  L.  R.  7  Q.  B.  47;  West  Coving- 
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ton  V.  Freking,  8  Bush,  128;  ConnehaB  v.  Ford,  9  Wis. 
240;  Mercer  v.  Pittsburg  R.  R.  Co.,  36  Pa.  St.  99. 

9  Trustees  etc.  v.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
Dec.  696. 

10  San  Francisco  County  v.  Calderwood,  31  Cal.  589, 
91  Am.  Dec.  542;  Child  v.  Chappell,  9  N.  Y.  256;  Green 
V.  Chelsea,  24  Pick.  71;  Derby  v.  Ailing,  40  Conn.  410; 
Dodge  V.  Stacey,  39  Vt.  574;  Baker  v.  St.  Paul,  8  Minn. 
494;  Hay  ward  v.  Manzer,  70  Cal.  476;  Slater  v.  Gunn, 
170  Mass.  509,  511. 

11  Cook  V.  Harris,  61  N.  Y.  448;  Irwin  v.  Dixion,  9 
How.  31. 

12  Cook  V.  Harris,  61  N.  Y.  448;  Stone  v.  Brooks.  35 
Cal.  489;  In  re  Ingraham,  4  Hun,  495;  Buchanan  v.  Cur- 
tis, 25  Wis.  99,  3  Am.  Rep.  23;  Reese  v.  Chicago,  38 
111.  322;  Tillman  v.  People,  12  Mich.  401.  User  alone 
is  sufficient  to  establish  a  dedication;  but  if  there  be 
no  other  evidence  of  the  fact,  it  must  have  continued 
for  twenty  years:  Gould  v.  Glass,  19  Barb.  179;  Hoole 
V.  Attorney  General,  22  Ala.  190;  Day  v.  Allender,  22 
Md.  526;  Hanson  v.  Taylor,  23  Wis.  548.  Compare 
Buchanan  v.  Curtis,  25  Wis.  107;  Mayberry  v.  Standif^h, 
56  Me.  342;  San  Francisco  v.  Calderwood,  31  Cal.  589; 
Mason  v.  Sioux  Falls,  2  S.  Dak.  640,  39  Am.  St.  Rep. 
802:  Board  of  Supervisors  v.  Seal,  66  Miss.  129,  14  Am. 
St.  Rep.  545. 

13  Child  V.  Chappell,  9  N.  Y.  246;  and  see  Guthrie 
V.  New  Haven,  31  Conn.  321;  Fairfield  v.  Morey,  44  Vt. 
239. 

14  Baker  v.  St.  Paul,  8  Minn.  494;  Bridges  v.  Wyckoff, 
67  N.  Y.  130;  San  Francisco  v.  Carnavan,  42  Cal.  541; 
People  V.  Reed,  81  Cal.  70,  15  Am.  St.  Rep.  22. 

15  Beall  v.  Clore,  6  Bush,  680;  New  Orleans  v.  United 
States,  10  Pet.  662;  Wilder  v.  St.  Paul,  12  Minn.  200; 
Missouri  Institute  v.  Howe,  27  Mo.  211. 

16  San  Francisco  v.  Canavan,  42  Cal.  541;  Mercer  t. 
Woodgate,  L.  R.  5  Q.  B.  26. 

17  Trustees  etc.  v.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
Dec.  696;  Hemphill  v.  Boston,  8  Cush.  195,  54  Am.  Dec. 
795;  Barraclough  v.  Johnson,  8  Ad.  &  £.  99;  Stafford 
V.  Coyney,  7  Barn.  &  C.  257;  Arnold  v.  Holbrook,  L.  R. 
8  Q.  B.  96;  4  Eng.  Rep.  236. 
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18  See  Cincinnati  t.  White,  6  Pet.  431;  Common- 
wealth V.  Alburger,  1  Whart.  460;  Bayard  t.  HargroTe, 
45  Ga.  342;  Gardiner  t.  Tisdale,  2  Wis.  153,  60  Am. 
Dec.  407;  Price  t.  Thompson,  48  Mo.  361;  Stevens  v. 
Nashua,  46  N.  H.  195;  Bo  wen  v.  Railroad  Co.,  153  N. 
Y.  476,  60  Am.  St.  Rep.  667;  Tallon  v.  Hoboken,  60  N. 
J.  L.  212.  Equity  will  enforce  the  proper  use:  Carter  y. 
Portland,  4  Or.  339. 

19  See  Mankato  v.  Willard,  13  Minn.  18,  97  Am.  Dec. 
208;  Abbott  v.  Mills.  3  Vt.  521,  23  Am.  Dec.  222;  Hurdy 
V.  Memphis,  10  Heisk.  127;  Watertown  v.  Cowen,  4 
Paige,  510,  27  Am.  Dec.  80;  Morrison  v.  Hinkson,  87 
HI.  587,  29  Am.  Rep.  77. 

20  Post  V.  Pearsall,  22  Wend.  482;  Mowry  v.  Provi- 
den<^e,  10  R.  I.  52;  and  see  Blundell  v.  Catterall,  5  Barn. 
&  Aid.  268;  Gould  t.  Boston,  120  Mass.  302;  Rowan  ^. 
Portland,  8  B.  Mon.  232;  Hoadley  t.  San  Francisco,  50 
Cal.  265;  Price  v.  Plainfield,  40  N.  J.  L.  608;  Mankato 
V.  Willard,  13  Minn.  23,  97  Am.  Dec.  208;  Boyce  v. 
Kalbaugh,  47  Md.  334,  28  Am.  Rep.  464. 

§  139a.    Same — Continued. 

Though  the  dedication  of  land  to  a  public  use 
may  be  made  by  parol,  there  is  no  such  thing  as 
a  parol  dedication  of  land  to  a  private  use.  And 
railway  companies,  being  private  corporations, 
created  and  operated  for  private  gain,  cannot  ac- 
quire lands  or  an  easement  therein  by  common- 
law  dedication.^  Acceptance  of  an  offer  of  dedi- 
cation must  be  within  a  reasonable  time  after 
such  offer,  and,  if  not  so  accepted,  the  owner  may 
resume  the  possession  of  the  property  and  there- 
by revoke  his  offer.*  One  tenant  in  common 
cannot  make  a  dedication  of  the  common  prop- 
erty to  a  public  use  without  the  consent  of  his 
cotenants.^  A  dedication  differs  very  materially 
from  an  ordinary  conveyance,  and  it  is  held  that 
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the  dedication  of  a  street  by  a  married  woman 
may  be  presumed  as  appurtenant  to  her  deed."* 
One  who  has  dedicated  land  as  a  public  burying 
ground,  the  dedication  having  been  accepted,  is 
estopped  from  denying  it,*^  and  may  be  prohib- 
ited from  meddling  with  the  graves  thereon,  at 
the  suit  of  anyone  having  relations  or  friends 
buried  there.®  It  is  the  prevailing  doctrine  that 
adverse  occupancy  of  a  street  or  public  square 
which  has  been  dedicated  to  public  use  will  not 
confer  any  right  as  against  the  public.'^  And  no 
private  individual  can  appropriate  to  his  own 
exclusive  use  a  poriiion  of  the  surface  of  a  street 
dedicated  to  the  public  use.® 

1  Lake  Erie  etc.  R.  R.  Co.  v.  Whitham,  155  111.  514, 
46  Am.  St.  Rep.  355;  Louisville  etc.  R.  R.  Co.  v. 
Stephens,  96  Ky.  401,  49  Am.  St.  Rep.  303. 

2  Field  v.  Manchester,  32  Mich.  279;  Hay  ward  v. 
Manzer,  70  Cal.  476;  People  v.  Reed,  81  Cal.  70,  15 
Am.  St.  Rep.  22;  Prescott  v.  Edwards,  117  Cal.  298,  59 
Am.  St.  Rep.  186. 

3  St.  Louis  V.  Gas  Light  Co.,  96  Mo.  197,  9  Am.  St 
Rep.  334. 

4  Indianapolis  v.  Kingsbury,  101  Ind.  200,  51  Am. 
Rep.  749. 

5  Boyce  v.  Kalbaugh,  47  Md.  334,  28  Am.  Rep.  464; 
Bessemer  Land  etc.  Co.  v.  Jenkins,  111  Ala.  135,  56  Am. 
St.  Rep.  26. 

6  Davidson  v.  Reed,  111  Dl.  167,  53  Am.  Rep.  613. 

7  Yates  v.  Warrenton,  84  Wis.  337,  10  Am.  St.  Rep. 
860;  Moore  v.  Carson,  104  N.  C.  431,  17  Am.  St.  Rep.  681; 
Visalia  v.  Jacob,  65  Cal.  434,  52  Am.  Rep.  303;  Kopf  v. 
Utter,  101  Pa.  St.  27;  Commonwealth  v.  Moorehead,  118 
Pa.  St.  344,  4  Am.  St.  Rep.  598. 

8  Field  v.  Barling,  149  111.  556,  41  Am.  St.  Rep.  311. 
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§  140.    Effect  of  Dividing  Estate. 

A  party  cannot  have  an  easement  in  his  own 
land,  inasmuch  as  all  the  uses  of  an  easement  are 
fully  comprehended  in  his  general  right  of  owner- 
ship.^ But  where  the  owner  of  two  tenements 
sells  one  of  them,  or  the  owner  of  an  entire  estate 
sells  a  portion,  the  purchaser  takes  the  tenement, 
or  portion  sold,  with  all  the  henefits  which  appear 
at  the  time  of  the  sale  to  belong  to  it,  as  between 
it  and  the  property  which  the  vendor  retains.^ 
All  continuous  or  apparent  easements — in  other 
words,  all  easements  necessary  to  the  reasonable 
enjoyment  of  the  premises  granted,  and  which 
have  been  and  are  at  the  time  of  the  grant  used 
by  the  owner  of  the  entirety  for  the  benefit  of 
the  part  granted — will  pass  to  the  grantee  under 
the  grant.*  Thus,  where  the  same  person  pos- 
sesses a  house  having  the  actual  use  and  enjoy- 
ment of  certain  lights,  and  also  possesses  the  ad- 
joining land,  and  sells  the  house  to  another  per- 
son, although  the  lights  be  new,  he  cannot,  nor 
can  anyone  who  claims  under  him,  build  upon  the 
adjoining  land  so  as  to  obstruct  or  interrupt  the 
enjoyment  of  those  lights.'*  But  the  rule  above 
stated  is  not  for  the  benefit  of  purchasers  only, 
but  is  entirely  reciprocal.^  Hence,  if  instead  of 
a  benefit  conferred  a  burden  has  been  imposed 
upon  the  portion  sold,  the  purchaser,  provided 
the  marks  of  this  burden  are  open  and  visible, 
takes  the  property  with  the   servitude  upon  it.® 
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The  parties  are  presumed  to  contract  in  reference 
to  the  condition  of  the  property  at  the  time  of  the 
sale,  and  neither  has  a  right,  by  altering  arrange- 
ments then  openly  existing,  to  change  materially 
the  relative  value  of  the  respective  pari:sJ  If 
the  grantor  intends  to  reserve  any  right  over  the 
tenement  granted,  it  is  his  duty  to  reserve  it  ex- 
pressly in  the  grant;®  and  to  this  rule,  the  only 
exception  is  of  ways  or  easements  of  necessity.® 

1  Oliver  v.  Hook,  47  Md.  308;  Mabie  t.  Matteson,  17 
Wis.  1;  Crippen  v.  Morse,  49  N.  Y.  63;  Lampman  t. 
Milks,  21  N.  Y.  507;  Murphy  v.  Welch,  128  Mass.  489; 
sec.  135a,  ante. 

2  Lampman  t.  Milks,  21  N.  Y.  507;  Outerbridge  v. 
Phelps,  58  How.  Pr.  77;  Pennsylvania  R.  R.  Co.  v.  Jones, 
50  Pa.  St.  424;  Pherysey  v.  Vicary,  16  Mees.  &  W.  484; 
Bliss  V.  Kennedy,  43  111.  71:  Perrin  v.  Garfield,  37  Vt. 
312;  Cav€  v.  Crafts,  53  Cal.  135;  Cihak  v.  Klekr,  117 
111.  643. 

3  Janes  v.  Jenkins,  34  Md.  1,  6  Am.  Rep.  300;  Watts 
V.  Kelson,  L.  R.  6  Ch.  166;  Wheeldon  v.  Burrows,  L.  R. 
12  Ch.  Div.  31;  Phillips  v.  Phillips,  48  Pa.  St.  178;  Har- 
wood  V.  Benton,  32  Vt.  733;  and  see  Goodal  v.  Godfrey, 
53  Vt.  219,  38  Am.  Rep.  671;  Cave  v.  Crafts,  53  Cal.  135; 
Kennedy  v.  Burnap,  120  Cal.  492;  Life  Ins.  Co.  v.  Pat- 
terson, 103  Ind.  588,  58  Am.  Rep.  555;  Tucker  v.  Jones, 
8  Mont.  231;  Simmons  v.  Winters,  21  Or.  45,  28  Am. 
St.  Rep.  727.  Compare  Green  v.  Collins,  86  N.  Y.  246; 
Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am.  Rep.  519. 

4  Swansborough  v.  Coventry,  9  Bing.  305;  and  see 
Elliott  V.  Sallee,  14  Ohio  St.  10;  Standiford  v.  Goudy, 
6  W.  Va.  364;  Jones  v.  Jenkins,  34  Md.  1;  Thompson 
V.  Miner,  30  Iowa,  386;  Richards  v.  Rose,  9  Ex.  218. 
But  see  sec.  142,  post. 

5  Lampman  v.  Milks,  21  N.  Y.  507;  Grace  M.E.  Church 
V.  Dobbins,  153  Pa.  St.  294,  34  Am.  St.  Rep.  706,  and 
note;  Geibte  v.  Smith,  146  Pa.  St.  276,  28  Am.  St.  Rep. 
796.     But  see  sec.  142,   post. 
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6  Lampman  t.  Milks,  21  N.  Y.  507;  Butterworth  v. 
Crawford,  46  N.  Y.  349,  7  Am.  Rep.  352;  Pierce  v.  Cle- 
land.  133  Pa.  St.  189;  Zell  v.  Universalist  Soc,  119  Pa. 
St.  390,  4  Am.  St.  Rep.  654;  and  see  Suffleld  t.  Brown, 
4  De  Gex,  J.  &  S.  185;  Watts  v.  Kelson,  L.  R.  6  Ch.  166. 

7  Lampman  v.  Milks,  21  N.  Y.  507;  Shaw  v.  Ether- 
idge,  3  Jones,  300;  Bnrwell  v.  Hobson,  12  Gratt.  322, 
65  Am.  Dec.  247;  Roberts  v.  Roberts,  55  N.  Y.  275. 

8  Wheeldon  v.  Barrows,  L.  R.  12  Ch.  Div.  31;  Crossly 
V.  Lightowler,  L.  R.  2  Ch.  478;  French  v.  Morris,  101 
Mass.  68;  Mitchell  v.  Seipel,  53  Md.  251,  36  Am.  Rep. 
404;  Mixer  v.  Reed,  25  Vt.  254;  sec.  136,  ante.  But  see 
Seibert  v.  Levan,  8  Pa.  St.  383,  49  Am.  Dec.  525;  Peyei- 
V.   Carter,  1  Hurl.  &  N.  916. 

9  Davis  V.  Sear,  L.  R.  7  Eq.  427;  Pinnington  v.  Gal- 
land,  9  Ex.  1;  Wheeldon  t.  Burrows,  L.  R.  12  Ch.  Div. 
31;  Randall  v.  McLaughlin,  10  Allen,  366;  Corbrey  v. 
Willis,  7  Allen,  364,  83  Am.  Dec.  688;  Marshall  v.  Trum- 
bull, 28  Conn.  183,  73  Am.  Dec.  667;  McDonald  v.  Lin- 
dall,  3  Rawle,  492;  Bonelli  v.  Blakemore,  66  Miss.  136, 
14  Am.  St.  Rep.  550.  The  necessity  must  be  absolute, 
and  mere  convenience  is  not  enough:  Dodd  v.  Burchell,  1 
Hurl.  &  C.  113;  Suffleld  v.  Brown,  4  De  Gex,  J.  &  S. 
185;  Mitchell  v.  Seipel,  53  Md.  251,  36  Am.  Rep.  404. 

§  141.    Easements  in  Water. 

The  right  which  a  party  has  to  the  use  of 
water  flowing  over  his  own  land  is  undoubtedly 
identified  with  the  realty,  and  is  a  real  or  cor- 
poreal hereditament,  and  not  an  easement.^  The 
right  is  inseparably  annexed  to  the  soil,  and  is 
parcel  of  the  land  itself.^  But  no  proprietor  has 
the  right  to  use  the  water  to  the  prejudice  of  any 
other  proprietor  above  or  below  him,^  unless  he 
has  acquired  a  right  to  use  the  water  in  some 
peculiar  manner,  and  differently  from  what  he 
would  be  entitled  to  do  as  mere  riparian  pro- 
prietor.'*   This  right  he  may,  however,  acquire, 

Boone  Real  Prop.— 32 
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by  an  actual  grant  or  license  from  the  proprietor 
affected  by  his  operations,*  or  by  an  uninter- 
rupted adverse  enjoyment  for  such  a  length  of 
time  as  would  afford  a  presumption  of  a  grant,® 
which  in  England  and  in  most  of  the  states  is  a 
period  of  twenty  years ;'^  in  other  words,  an  ease- 
ment is  created  in  favor  of  the  owner  of  the 
dominant  estate.®  An  easement  to  foul  or  cor- 
rupt the  water  of  a  stream  may  be  thus  acquired;® 
so  of  an  easement  to  discharge  water  upon  the 
land  of  another,  either  by  an  artificial  channel,  or 
by  a  pipe,  or  by  drip  from  a  roof ;*^  or  to  main- 
tain water  at  a  given  height  in  a  mill  dam.  *^ 
And  a  mill  owner  may  thus  acquire  a  right  t<o 
discharge  water  from  his  mill  by  a  raceway 
through  the  land  of  another.^®  And  a  right  to 
maintain  an  aqueduct  through  another's  land  may 
be  acquired  by  a  user  of  twenty  years  or  more.*^ 
So  the  right  to  throw  water  back  upon  the  land 
of  another  may  be  acquired  by  grant,  and  long 
usage  may  be  evidence  of  such  a  grant. ^'*  A  title 
may  be  gained  by  twenty  years'  user,  as  well  to 
artificial  watercourses  as  to  natural  ones.**^  And 
it  was  held  that  the  proprietor  of  lands  below 
may,  by  prescription,  acquire  the  right  to  have 
water,  which  in  its  natural  course  flowed  through 
and  over  his  lands,  diverted  from  its  natural 
course,  and  thrown  back  upon  the  lands  of  the 
proprietor  above.*®  But  the  doctrine  of  prescrip- 
tion, or  presumption  of   a  grant   from    lapse  of 
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time,  has  not  been  deemed  applicable  to  the  case 
of  underground  waters  percolating  through  the 
earth.*'^  As  it  respects  such  waters,  no  rights 
are  gained,  since  no  one  can  be  presumed  to 
have  granted  that  of  the  existence  of  which  he 
must  have  been  ignorant.^®  As  regards  surface 
waters,  it  is  held  that  where  two  parcels  of  land 
belonging  to  different  owners  are  adjacent  to 
each  other,  and  one  is  lower  than  the  other,  and 
the  surface  water  from  the  higher  tract  has  been 
accustomecl  by  a  natural  flow  to  pass  off  over  the 
lower  tract,  the  owner  of  such  upper  tract  of  land 
has  an  easement  to  have  the  water  flow  over  the 
land  below,  and  the  lower  tract  is  charged  with 
a  corresponding  servitude.*®  But  it  is  well  set- 
tled that  this  rule  does  not  justify  the  upper  pro- 
prietor in  gathering  and  concentrating  surface 
water  from  a  large  area  in  a  single  channel,  and 
precipitating  it  in  volume  upon  the  servient  ten- 
ement.^^  Under  a  grant  of  lands  and  water 
privileges,  the  easement  being  of  so  much  water 
as  will  operate  a  mill  which  is  upon  the  lands 
conveyed,  the  grantee  is  entitled  to  the  use  of  the 
water  for  any  purpose  he  sees  fit,  provided  the 
quantity  used  is  not  increased,  and  the  change  in 
the  use  does  not  prejudice  the  rights  of  others.^* 

1  Wadsworth  v.  Tillotson,  15  Conn.  366;  Hill  v.  New- 
man, 5  Cal.  445,  63  Am.  Dec.  140;  Watkins  v.  Holman, 
16  Pet.  25;  Johnson  v.  Jordon,  2  Met.  239;  Gardner  v. 
Newburgh,  2  Johns.  Ch.  161,  7  Am.  Dec.  526;  Tyler  v. 
Wilkinson,  4  Mason,  397;  Vansickle  v.  Haines,  7  Nev. 
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249;  Stokoe  v.  Singers,  8  El.  &  B.  36;  Sampson  v.  Hod- 
dinnot,  1  Com,  B.,  N.  S.,  608. 

2  Wadsworth  v.  Tillotson,  15  Conn.  366,  39  Am. 
Dec.  391;  Johnson  v.  Jordon,  2  Met.  230,  37  Am.  Dec. 
85.    See  sec.  4  et  seq.,  ante. 

3  Webb  V.  Portland  Mfg.  Co.,  3  Sum.  189;  Bowman 
V.  New  Orleans,  27  La.  Ann.  501;  Porter  v.  Durham, 
74  N.  C.  767;  Hart  v.  ETans,  8  Pa.  St.  13;  DaTis  v. 
Winslow,  51  Me.  291;  Phillips  y.  Sherman,  64  Me.  171; 
Miner  t.  Gilmour,   12  Moore    P.  C.  C.  131. 

4  Wadsworth  v.  Tillotson,  15  Conn.  366,  39  Am.  Dec. 
891;  Watkins  v.  Peek,  13  N.  H.  360. 

5  See  Avon  Mfg.  Co.  v.  Andrews,  30  Conn.  476;  Johns- 
town Cheese  Mfg.  Co.  v.  Veghte,  69  N.  Y.  16,  25  Am. 
Rep.  125;  Bobo  v.  Wolf,  18  Ohio  St.  463;  Hines  v.  Rob- 
inson, 57  Me.  324;  Houston  v.  Lafifee,  46  N.  H.  505; 
Mason  v.  Hill,  5  Barn.  &  Adol.  1. 

6  Wadsworth  v.  Tillotson,  15  Conn.  366,  39  Am.  Dec. 
391;  White  v.  Chapin,  12  Allen,  516;  Bucklin  v.  Truell, 
54  N.  H.  122;  Steffy  v.  Carpenter,  37  Vt.  41;  Alhambra 
V.  Richardson,  72  Cal.  598;  Lakeside  Ditch  Co.  v.  Crane, 
80  Cal.  181;  Alta  etc.  Water  Co.  v.  Hancock,  85  Cal. 
219,  20  Am.  St.  Rep.  217.  In  Connecticut,  such  en- 
joyment need  not  have  been  adverse:  Parker  v.  Hotch- 
kiss,  25  Conn.  321.  See,  also,  Perrin  v.  Garfield,  37  Vt. 
308. 

7  Mason  v.  Hill,  5  Barn.  &  Adol.  1;  Townsend  v.  Mc- 
Donald, 12  N.  Y.  381,  64  Am.  Dec.  508;  Pillsbury  v. 
Moore,  44  Me.  154;  Campbell  v.  Smith,  8  N.  J.  L.  140; 
Cnthbert  v.  Lawton,  3  McCord,  194;  Law  v.  McDonald, 
U  Hun,  23.  In  Texas  and  in  Louisiana  the  period  is 
ten  years:  Haas  v.  Choussard,  17  Tex.  588;  Delahoussaye 
V.  Judico,  13  La.  Ann.  587.  In  Connecticut  fifteen 
years:  Wadsworth  v.  Tillotson,  15  Conn.  366.  And  in 
Pennsylvania  twenty -one  years:  Cooper  v.  Smith,  9  Serg. 
&  R.  26. 

8  See  Law  v.  McDonald,  9  Hun,  23;  Sargent  y.  Bal- 
lard, 9  Pick.  251;  Thomas  v.  Thomas,  2  Cromp.  M.  & 
R.  34;  Manning  v.  Wasdale,  5  Ad.  &  E.  758. 

9  Merrifield  v.  Lombard,  13  Allen,  16;  Dwight  v. 
Hayes,  150  111.  273,  41  Am.  St.  Rep.  367;  Moore  v.  Webb, 
1  Com.  B..  N.  S.,  673;  Crossley  v.  Llghtowler,  L.  R.  2 
Ch.  478;  3  Eq.  Cas.  279.    But  actual  disuse  of  the  ease- 
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ment  for  twenty  years,  others  in  the  meantime  having 
acquired  adTerse  rights  thereto,  destroys  the  right  to  the 
easement:  Crossley  v.  Lightowler,  L.  R.  2  Ch.  478;  3  Eq. 
Cas.  279. 

10  Ashley  v.  Ashley,  6  Cash.  70;  Cherry  v.  Stein,  11 
Md.  1;  Major  v.  Chardwick,  11  Ad.  &  E.  571;  and  see 
Smith  V.  Smith,  110  Mass.  302;  Gregory  v.  Bush,  64 
Mich.  37,  8  Am.  St.  Rep.  797;  McGeorge  v.  Hoffman,  133 
Pa.  St.  381;  Totel  v.  Bonnefoy,  123  Bl.  653,  5  Am.  St. 
Rep.  570;  Grace  M.  E.  Church  v.  Dobbins,  153  Pa.  St. 
294,  34  Am.  St.  Rep.  706. 

11  Stiles  V.  Hooker,  7  Cow.  266.  Compare  'Olney 
Mills  etc.  Co.  V.  Meese,  54  Ga.  450;  Riverdale  Park  Co. 
V.  Westcott,  74  Md.  311,  28  Am.  St.  Rep.  249. 

12  Prescott  v.  White,  21  Pick.  341.  Compare  Davis 
V.  Getchell,  50  Me.  602;  Prescott  v.  Williams,  5  Met.  429; 
Tillotson  V.  Smith,  32  N.  H.  90,  64  Am.  Dec.  355. 

13  NoFtham  v.  Hurley,  1  El.  &  B.  665;  Watkins  v. 
Peck,  13  N.  H.  360;  and  see  Ivimey  v.  Stocker,  L.  R.  J 
Ch.  396.  A  perpetual  right  to  have  a  certain  quantity 
of  water  flow  through  an  irrigation  ditch  is  an  ease- 
ment therein,  and  an  incorporeal  hereditament  descendi- 
ble by  inheritance;  hence,  a  freehold  estate:  Wyatt  v. 
Irrigation  Co.,  18  Colo.  298,  36  Am.  St.  Rep.  280. 

14  Stiles  V.  Hooker,  7  Cow.  266;  Cowles  v.  Kidder, 
24  N.  H.  364;  and  see  Railway  Co.  v.  Mossman,  90  Tenn. 
157,   25  Am.   St.   Rep.   670. 

15  Watkins  v.  Peck,  13  N.  H.  360;  Crittenton  v.  Al- 
ger, 11  Met.  281;  Ivimey  v.  Stocker,  L.  R.  1  Ch.  390; 
Major  V.  Chardwick,  11  Ad.  &  E.  571. 

16  Middleton  v.  Gregorie,  2  Rich.  631.  Compare 
Belknap  v.  Trimble,  3  Paige,  605;  Wood  v.  Wand,  3 
Ex.  777;  Greatrex  v.  Hay  ward,  8  Ex.  291;  Acton  v. 
Blundell,  12  Mees.  &  W.  324. 

17  Broadbent  v.  Ramsbotham,  11  Ex.  602;  Greenleaf 
V.  Francis,  18  Pick.  122;  Frazier  v.  Brown,  12  Ohio 
St.  311;  Wheatley  v.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec. 
721. 

18  Smith  Y.  Kenrick,  7  Com.  6.  546;  and  see  Rooth 
V.  Driscoll,  20  Conn.  541.  Compare  Collins  v.  Gas  Co., 
131  Pa.  St.  143,  17  Am.  St.  Rep.  791. 

19  Ogburn  v.  Cummings,  46  Cal.  347,  13  Am.  Rep. 
213;  Gray  v.  MeWilliams,  98  Cal.  157,  35  Am.  St.  Rep. 
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163;  and  see,  also,  Lamb  v.  Reclamation  Dist.,  73  Cal. 
125,  2  Am.  St.  Rep.  775;  McDanlel  v.  Cummings,  83 
Cal.  515;  Osten  v.  Jerome,  93  Mich.  190;  Totel  v.  Bonne- 
foy,  123  111.  653,  5  Am.  St.  Rep.  570. 

20  Rudel  V.  Los  Angeles  County,  118  Cal.  281.  See 
sec.  4f,  ante;  also,  Johnson  v.  Railroad  Co.,  80  Wis.  641, 
27  Am.  St.  Rep.  76,  and  note. 

21  Fountain  v.  Perth  Amboy,  60  N.  J.  L.  410;  and  see 
Johnston  v.  Hyde,  33  N.  J.  Eq.  632;  Olcott  v.  Thompson, 
59  N.  H.  154,  47  Am.  Rep.  184. 

§  1412.    Light  and  Air. 

By  the  common  law  of  England,  as  declared  by 
the  English  courts,  a  right  to  have  light  and  air 
pass  to  the  windows  of  a  house  over  adjoining 
land  may  he  presumed  from  long  and  continuous 
adverse  enjoyment,  unexplained,  where  the  house 
and  the  land  belong  to  different  persons;^  and 
will  arise  by  implication,  without  respect  to  the 
period  of  enjoyment,  if  the  owner  of  both  house 
and  land  sells  the  house,  retaining  the  land.^ 
The  first  branch  of  this  doctrine,  or  that  of 
ancient  lights,  was  recognized  as  existing  law  in 
some  of  the  earlier  American  decisions.*  But 
the  later  and  better  considered  decisions  in  most 
of  the  states  have  discarded  the  doctrine,  and  it 
is  declared  to  form  no  part  of  the  law  of  this 
country;"*  though,  of  course,  an  easement  of  light 
and  air  in  this  country  may  be  acquired  by  ex- 
press grant  or  covenant.^  As  it  respects  the  sec- 
ond branch  of  the  English  doctrine  above  stated, 
or  that  of  implied  grant,  it  has  been  clearly  recog- 
nized in  some  of  the  American  cases,®  while  in 
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others  it  has  been  wholly  rejected,''  or  limited  to 
cases  of  real  necessity.®  The  simplest  rule,  and 
one  best  suited  to  a  country  like  ours,  in  which 
changes  are  continually  taking  place  in  the  owner- 
ship and  nse  of  lands,  is  that  no  right  of  this 
character  can  be  acquired  without  express  grant 
of  an  interest  in  or  covenant  relating  to  the  lands 
over  which  the  right  is  claimed.®  It  is  accord- 
ingly held  that  a  grant  of  the  right  to  the  use  of 
light  and  air  is  not  implied  from  the  conveyance 
of  a  house  with  windows  overlooking  the  land  of 
the  grantor;  nor,  where  the  owner  of  two  ad- 
jacent lots  conveys  one  of  them,  will  a  grant  of 
an  easement  of  light  and  air  be  implied  from  the 
nature  and  uses  of  the  structure  existing  on  the 
lot  at  the  time  of  the  conveyance,  or  from  the 
necessity  of  such  easement  to  the  convenient  en- 
jojnnent  of  the  property.*^  And  a  man  may,  at 
common  law,  build  a  fence  on  his  own  land  as 
high  as  he  pleases,  although  his  neighbor's  light 
and  air  are  thereby  obstructed.^^ 

1  Renshaw  v.  Bean,  18  Q.  B.  131;  Barker  v.  Richard- 
son, 4  Barn.  &  Adol.  579:  Lanfranchi  v.  Mackenzie,  L. 
R.  4  Eq.  421;  Cook  v.  Mayor,  L.  R.  9  Eq.  179.  Now 
confirmed  by  statute  2  &  3  William  TV,  chapter  71,  sec- 
tion 3:  See  Topling  v.  Jones,  20  Com.  B.,  N.  S.,  166;  11 
H.   L.   Cas.  290. 

2  Leech  v.  Schweder,  L.  R.  9  Ch.  463;  9  Eng.  Rep.  559; 
Han  V.  Lund,  1  Hurl.  &  C.  676. 

3  Robeson  v.  Maxwell,  2  N.  J.  Eq.  57;  Barnett  v. 
Johnson,  15  N.  J.  Eq.  481;  Ray  v.  Lynes,  10  Ala.  63; 
Durel  V.  Boisblanc,  1  La.  Ann.  407;  Manier  v.  Myers, 
4  B.  Mon.  520;  Gerber  v.  Grabel,  16  111.  217. 
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4  Parker  v.  Foote.  19  Wend.  309;  Ray  v.  Sweeney, 
14  Bush,  1,  29  Am.  Rep.  388;  Hubbard  v.  Town,  33  Vt. 
295;  Mullin  v.  Strieker,  19  Ohio  St.  135,  2  Am.  Rep. 
379;  Powell  v.  Sims,  5  W.  Va.  1,  13  Am.  Rep.  029; 
Cherry  v.  Stein,  11  Md.  1;  Pierre  v.  Fernald,  26  Me.  436; 
Stein  V.  Hauck,  56  Tnd.  65,  26  Am.  Rep.  10;  Morrison 
V.  Marquardt,  24  Iowa,  35;  Randall  v.  Sanderson,  111 
Mass.  114;  Rennyson*s  Appeal,  94  Pa.  St.  147,  39  Am. 
Rep.  777;  Lapere  v.  Luckey,  23  Kan.  534,  33  Ain.  Rep. 
196.  Otherwise  in  Delaware:  Clawson  t.  Primrose,  4 
Del.  Ch.  643.  But  see  HuUey  v.  Trust  Co.,  5  Del.  Ch. 
578. 

5  See  Mahan  v.  Brown,  13  Wend.  263;  Parker  v. 
FoQte,  19  Wend.  309;  Keats  v.  Hugo,  115  Mass.  216,  15 
Am.  Rep.  80;  Hogan  v.  Barry,  143  Mass.  538;  Ladd  v. 
Boston,  151  Mass.  585,  21  Am.  St.  Rep.  481;  Keating 
V.   Springer,   146  111.  481,  37  Am.  St.  Rep.   175. 

6  Janes  v.  Jenkins,  34  Md.  1,  6  Am.  Rep.  300;  Story 
V.  Odin,  12  Mass.  157;  Oregon  Iron  Co.  v.  Trullinger, 
3  Or.  1;  Maynard  v.  Esher,  17  Pa.  St.  222;  United  States 
V.  Appleton,  1  Sum.  492;  Field  t.  Barling,  149  111.  556, 
41  Am.  St.  Rep.  311;  Dexter  v.  Tree,  117  Rl.  532.  See 
sec.  140,  ante. 

7  Keats  v.  Hugo,  115  Mass.  204,  15  Am.  Rep.  80; 
Johnson  v.  Oppenheim,  55  N.  Y.  293;  Doyle  v.  Lord, 
M  N.  Y.  432,  21  Am.  Rep.  629;  Shipman  t.  Beers,  2 
Abb.  N.  C.  435;  Knobe  v.  Levelle,  23  N.  Y.  Supp.  818; 
Levy  V.  Samuel,  23  N.  Y.  Supp.  825;  Haverstick  v.  Sipe, 
33  Pa.  St.  368;  Kennedy  v.  Burnap,  120  Cal.  488. 

8  Powell  V.  Sims,  5  W.  Va.  1,  13  Am.  Rep.  629;  and 
see  sec.  140,  ante;  Havens  v.  Klein,  49  How.  Pr.  95. 

9  Gray,  C.  J.,  in  Keats  v.  Hugo,  115  Mass.  204,  15 
Am.  Rep.  91;  Mullen  v.  Strieker,  19  Ohio  St.  135,  2  Am. 
Rep.  379;  Keating  v.  Springer,  146  111.  481,  37  Am.  St. 
Rep.  175. 

10  Id.;  Keiper  v.  Klein,  51  Ind.  316;  Kennedy  v.  Bur- 
nap,  120  Cal.  488. 

13  Lord  V.  Langdon,  91  Me.  221.  Compare  Oldstein 
V.  Building  Assn.,  44  La.  Ann.  492. 
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§  143.    Ways  as  Easements. 

A  right  of  way  over  another's  land  may  be 
created  by  necessity,  by  grant,  or  by  prescription.^ 
A  right  of  way  by  necessity  arises  where  the 
owner  of  several  parcels  of  land  conveys  one  par- 
cel which  is  surrounded  by  the  others,  having  no 
way  of  ingress  and  egress  but  through  one  of 
those  reserved.-  The  way  is  so  far  appurtenant 
to  the  land  as  to  pass  with  it  to  the  grantee.^  So, 
if  the  grantor  reserves  the  parcel  surrounded  by 
the  others  for  himself,  he  is  entitled  to  a  way 
through  necessity.*  Much  depends,  however, 
upon  the  facts  of  each  particular  case,  as  to  when 
a  way  of  necessity  will  arise;*'*  though  it  seems  to 
be  settled  that  a  reasonable  necessit}^  as  distin- 
guished from  mere  convenience,  is  sufficient,®  and 
there  need  not  be  an  absolute  and  irresistible  ne- 
cessity.'^ In  order  to  establish  such  easement, 
nothing'  is  required  but  to  show  the  necessity.^ 
Neither  time  nor  occupation  are  necessary,  and 
although  the  right  may  never  have  been  enjoyed, 
yet  its  existence  will  be  coextensive  with  the  ne- 
cessity.® The  right  of  locating  a  way  of  necessity 
belongs  to  the  owner  of  the  land  in  the  first  in- 
stance, but  the  owner  of  the  easement  may  select 
the  place,  if  the  other  party  refuses  so  to  do.*^ 
A  right  of  way  by  grant,  which  would  usually  be 
made  by  deed,  derives  no  strength  from  time  or 
occupation.**  A  grant  of  yesterday  is  of  equal 
validity  to  one  of  a  century  past,  and  althougli 
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the  way  may  never  have  heen  enjoyed,  the  grant 
is  conclusive  of  the  right.*^  If  the  grant  be  lost 
or  destroyed,  the  right  may  be  established  by 
secondary  proof,  according  to  the  ordinary  rules 
of  evidence.**  To  entitle  a  person  to  a  right  of 
way  by  prescription,  he  must  show  an  uninter- 
rupted, adverse  user  for  the  requisite  length  of 
time,*'*  and  that  he  has  always  used  the  same 
without  change  or  variation.**^  If  the  user  re- 
lied upon  has  been  interrupted,  the  claimant 
must  show  that  such  interruptions  were  consist- 
ent with  the  title  claimed  by  him.*^  A  right  of 
way  acquired  for  one  special  purpose  cannot  be 
used  for  another  and  diflEerent  purpose.*''  But 
a  right  of  way  for  all  purposes  is  not  restricted 
to  one  purpose,  because  the  owner  thereof  has  had 
occasion  for  a  long  series  of  years  to  use  it  for 
that  purpose  only.*^  Whether  the  grant  of  a 
way  be  in  gross,  that  is,  attached  to  the  person 
using  it,**^  or  is  appurtenant  to  some  other  es- 
tate,^^  must  be  determined  from  the  grant  itself, 
and  not  by  matters  aliunde.^*  A  right  of  way, 
appurtenant  to  land,  is  appurtenant  to  the  whole 
and  to  every  part  of  it,  and  if  such  land  be 
divided  and  conveyed  in  separate  parcels,  a  right 
of  way  thereby  passes  to  each  of  the  grantees.^* 

1  See  2  Blackstone*s  Commentaries,  36;  Lawton  v. 
Rivers,  2  McCord,  445,  13  Am.  Dec.  741. 

2  Hall  V.  McLead,  2  Met.  (Ky.)  98,  74  Am.  Dec.  400; 
Collins  V.  Prentice,  15  Conn.  39;  Bass  v.  Edwards,  126 
Mass.  445;  Worrall  v.  Rhoads,  2  Whart.  427,  30  Am. 
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Dec.  274;  Eitchey  v.  Welsh,  149  Ind.  214;  Barnard  v. 
Lloyd,  85  Cal.  131;  Mead  v.  Anderson,  40  Kan.  203; 
BoneUi  v.  Blakemore,  66  Miss.  136,  14  Am.  St.  Rep.  550. 
See  Stewart  v.  Hartman,  46  Ind.  331;  Proctor  v.  Hodg- 
son, 10  Ex.  822;  29  Eng.  L.  &  Eq.  453. 

3  Wissler  v.  Hershey,  23  Pa.  St.  333;  Taylor  v.  War- 
naky,  55  Gal.  350;  Simmons  v.  Sines,  4  Keyes,  153;  4 
Abb.  Ct.  App.  24(».  Compare  Anderson  v.  Buchanan, 
8  Ind.  132;  Brice  v.  Randall,  7  Gill  &  J.  349;  Kuhlman 
V.  Hecht,  77  111.  570. 

4  Howton  V.  Frearson,  8  Term  Rep.  50;  Lawton  v. 
Rivers,  2  McCord,  445,  13  Am.  Dec.  741;  Pingree  v.  Mc- 
Duffie,  56  N.  H.  306.    Compare  sec.  140,  ante. 

5  See  Pettingill  v.  Porter,  8  Allen,  6,  85  Am.  Dec. 
671. 

^  Lawton  v.  Rivers,  2  McCord,  445,  13  Am.  Dec.  741; 
Dillman  v.  Hoffman,  38  Wis.  575;  Oliver  v.  Pitman,  98 
Mass.  50;  HoUenbeck  v.  McDonald,  112  Mass.  250; 
Brown  v.  Berry,  6  Cold.  98;  O'Rorke  v.  Smith,  11  R.  I. 
2G4,  23  Am.  Rep.  440. 

7  Pettingill  v.  Porter,  8  Allen,  6;  Lawton  v.  Rivers, 
2  McCord,  445,  13  Am.  Dec.  741. 

8  Lawton  v.  Rivers,  2  McCord,  445,  13  Am.  Dec.  741. 

9  Sanxay  v.  Hunger,  42  Ind.  44;  Derrickson  v. 
Springer,  5  Harr.  (Del.)  21. 

10  Smiles  v.  Hastings,  24  Barb.  44;  Russell  v.  Jack- 
son, 2  Pick.  578;  Ritchey  v.  Welch,  149  Ind.  214;  Blum 
V.  Weston,  102  Cal.  362,  41  Am.  St.  Rep.  188. 

11  Sanxay  v.  Hunger,  42  Ind.  44;  Lawton  v.  Rivers, 
2  McCord,  445,  13  Am.  Dec.  741. 

12  Lawton  v.  Rivers,  2  McCord,  445,  13  Am.  Dec. 
741;  and  see  Shepherd  v.  Watson,  1  Watts,  35. 

13  Lawton  v.  Rivers,  2  McCord,  445,  13  Am.  Dec, 
741.  A  grant  of  a  way,  without  other  words  indicating 
an  intent  to  enlarge  the  natural  import  of  the  word, 
carries  an  easement  only:  Jamaica  etc.  Corp.  v.  Chand- 
ler, 9  Allen,  164;  Gidney  v.  Earl,  12  Wend.  98. 

14  Hill  V.  Crosby,  2  Pick.  466,  13  Am.  Dec.  448;  Blake 
V.  Everett,  1  Allen,  248;  Campbell  v.  Wilson,  3  East, 
294;  Tracey  v.  Atherton,  36  Vt.  503;  Krier's  Private 
Road,  73  Pa.  St.  109;  Bonelli  v.  Blakemore,  66  Miss. 
136,  14  Am.  St.  Rep.  550;  and  see  sec.  137,  ante. 
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15  Lawton  v.  Rivers,  2  McCord,  445,  13  Am.  Dec.  741. 

16  Puryear  v.  Clements,  53  Ga.  233;  Plimpton  v.  Con- 
verse, 42  Vt.  712. 

17  Ballard  v.  Dyson,  1  Taunt.  279;  At  water  v.  Bod- 
fish,  11  Gray,  150;  Allan  v.  Gomme,  11  Ad.  &  E.  759; 
French  v.  Marstin,  24  N.  H.  440;  32  N.  H.  316. 

18  Holt  V.  Sargent,  15  Gray,  97. 

19  See  Boatman  v.  Lasley,  23  Ohio  St.  614;  White  v. 
Crawford,  10  Mass.  183. 

20  Sanxay  v.  Hunger,  42  Ind.  44. 

21  Wagner  v.  Hanna,  38  Cal.  Ill,  99  Am.  Dec.  354. 

22  Underwood  v.  Carney,  1  Cush.  285;  Watson  v. 
Bioren,  1  Serg.  &  R.  227,  7  Am.  Dec.  617. 

§  143a.     Same — Continued. 

A  right  of  way  is  an  interest  in  lands,  and  a 
grant  of  such  right  by  parol  is  obnoxious  to  the 
statute  of  frauds.*  If  a  right  of  way  is  reserved 
in  a  deed,  but  not  specifically  defined,  the  way 
need  only  be  such  as  is  reasonably  necessary  and 
convenient  for  the  purpose  for  which  it  was 
granted.*  A  way  by  prescription,  which  runs  in 
a  defined  course  to  a  fixed  point,  can  no  more  be 
varied  by  parol  agreements  or  by  acts  and  con- 
duct than  if  it  had  been  created  and  so  described 
by  deed.^  The  rule  is,  that  a  way  of  necessity 
once  selected  cannot  be  changed  by  either  party 
without  the  consent  of  the  other."*  Necessity, 
and  not  convenience,  is  the  test  of  a  claim  of 
right  of  way  by  necessity.  And  implied  grants  of 
this  kind  are  looked  upon  with  jealousy,  con- 
strued with  strictness,  and  are  not  favored,  except 
in  cases  of   strict   necessity,  and  not  from  mere 
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convenience.*^  But  the  fact  that  a  way  might  be 
acquired  by  condemnation  under  the  statute  does 
not  affect  the  right  to  a  way  of  necessity.^  And 
the  fact  that  access  to  land  may  be  had  by  pass- 
ing over  the  lands  of  a  third  person  will  not  de- 
feat a  grantee's  claim  to  a  way  by  necessity  over 
the  lands  retained  by  his  grantor,  if  there  is  no 
right  to  pass  over  the  lands  of  such  third  person.'^ 
As  a  general  rxde,  a  partition  of  real  estate  among 
heirs  carries  with  it,  by  implication,  the  same 
right  of  way  from  one  part  to  and  over  the  other 
as  had  been  plainly  and  obviously  enjoyed  by  the 
common  ancestor,  in  so  far  as  it  is  reasonablv 
necessary  for  the  enjoyment  of  each  part.® 

1  Bonelli  v.  Blakemore,  66  Miss.  136,  14  Am.  St.  Rep. 
550.  Compare  Huyck  v.  Andrews,  113  N.  Y.  81,  10  Am. 
St.  Rep.  432;  Walker  v.  Shackelford,  49  Ark.  503,  4 
Am.  St.  Rep.  61;  Cazle  v.  Parker,  97  N.  C.  271. 

2  Tyler  v.  Cooper,  124  N.  Y.  626;  Grafton  v.  Moir, 
130  N.  Y.  465,  27  Am.  St.  Rep.  533. 

3  Nichols  V.  Peck,  70  Conn.  439,  66  Am.  St.  Rep.  122. 

4  Ritchey  y.  Welsh,  149  Ind.  214. 

5  Kingsley  v.  Land  Imp.  Co.,  86  Me.  280;  Hildreth  t. 
Goagins,  91  Me.  227. 

6  Blum  v.  Weston,  102  Cal.  362,  41  Am.  St.  Rep. 
188. 

7  Whitehouse  v.  Cummings,  83  Me.  91,  23  Am.  St. 
Rep.  756;  and  see  Oliver  v.  Hook,  47  Md.  301;  Pingree 
V.  McDuffle.  56  N.  H.  306. 

8  Goodal  v.  Godfrey,  53  Vt.  219,  38  Am.  Rep.  671; 
Ellis  V.  Bassett,  128  Ind.  118,  25  Am.  St.  Rep.  421. 

Boone  Real  Prop.— 33 
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§  143b.    Bights  of  Parties. 

Unless  an  open  way  is  expressly  granted,  the 
grantor  of  a  right  of  way  may  maintain  gates  or 
bars  across  it;*  but  he  has  no  right  to  maintain 
any  unreasonable  obstruction  across  the  way.^ 
He  may,  however,  exclude  strangers  from  the  use 
of  tbe  right  of  way,  and  may  restrict  such  use  of 
it  as  is  inconsistent  with  the  enjoyment  of  such 
right.®  And  he  may  use  the  right  in  any  man- 
ner he  sees  fit,  provided  he  does  not  unreasonably 
interfere  with  the  owner's  reasonaible  use  in  pass- 
ing to  and  fro.*  The  owner  of  a  right  of  way 
may  do  whatever  is  reasonably  necessary  to  make 
the  way  suitable  and  convenient  for  his  use.  He 
has  a  right  to  an  unobstructed  passage  at  all 
times,  and  also  such  rights  as  are  incident  or  nec- 
essary to  the  enjoyment  of  such  right  of  passage.* 
But  a  reservation  of  a  right  of  way  gives  the 
owner  of  the  dominant  estate  no  right  to  inclose 
such  right  of  way  with  fences.^  And  a  right  of 
way  to  a  stable  does  not  carry  with  it  such  light 
and  air  as  the  stable  requires,  but  only  such  as 
the  right  of  way  needs  for  its  convenient  enjoy- 
ment.'' The  owner  of  a  right  of  way  cannot 
justify  a  material  deviation  from  the  established 
route  merely  because  its  entrance  has  become  im- 
passable owing  to  a  lawful  change  in  the  grade  of 
the  highway.® 

1    Phillips  V.  Dressier,  122  Ind.  414,  17  Am.  St.  Rep. 
375;  Whaley  v.  Jarrett,  69  Wis.  613,  2  Am.  St.  Rep. 
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7f>4;  Short  v.  Devine,  146  Mass.  119;  Hartman  v.  Fick, 
167  Pa.  St.  18,  46  Am,  St.  Rep.  658. 

2  Johnson  v.  Borson,  77  Wis.  593,  20  Am.  St.  Rep. 
146;  iFrank  v.  Benesch,  74  Md.  58,  28  Am.  St.  Rep.  237. 

3  Herman  v.  Roberts,  119  N.  Y.  37,  16  Am.  St.  Rep. 
800. 

4  Grafton  v.  Moir,  130  N.  Y.  465,  27  Am.  St.  Rep.  533. 

5  Herman  v.  Roberts,  119  N.  Y.  37,  16  Am.  St.  Rep. 
800;  and  see  Durfee  v.  Garvey,  78  Cal.  546. 

6  Sizer  v.  Quinlan,  82  Wis.  390,  33  Am.  St.  Rep.  55. 

7  Grafton  v.  Moir,  130  N.  Y.  465,  27  Am.  St.  Rep. 
533.  See  Gerrish  v.  Shattuck.  132  Mass.  235;  Burnham 
V.  Nevins,  144  Mass.  88,  59  Am.  Rep.  61. 

8  Nichols  V.  Peck,  70  Conn.  439.  66  Am.  St.  Rep.  122. 

§  144.    Lateral  Support  of  Soil. 

The  right  of  an  owner  of  land  to  the  support 
of  the  land  adjoining  is  jure  naturae,  like  the 
right  of  a  flowing  stream.*  Each  owner  has  the 
absolute  right  to  have  his  land  remain  in  its  nat- 
ural condition,  unaft'ected  by  an  act  of  his  neigh- 
bor;^ and,  if  the  neighbor  digs  upon  or  improves 
his  own  land  so  as  to  injure  this  right,  he  may 
be  held  liable  therefor  in  an  action  for  damages, 
without  proof  of  negligence.^  But  this  right  of 
property  is  only  in  the  land  in  its  natural  condi- 
tion, and  the  damages  in  such  an  action  are  lim- 
ited to  the  injury  to  the  land  itself,  and  do  not 
include  any  injury  to  buildings,  or  improvements 
thereon;'*  unless  such  buildings  shall  have  stood 
and  had  the  advantage  of  the  support  of  the  land 
adjoining  for  the  period  of  time  requisite  to 
create  a  prescriptive  right .*^  In  short,  for  an  ex- 
cavation causing  an  injury  to  the  soil  in  its  nat- 
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ural  state  an  action  will  lie;®  but,  without  proof 
of  a  right  by  grant  or  prescription  in  the  plain- 
tiff, or  of  acutal  negligence  on  the  part  of  the 
defendant,  no  action  will  lie  for  an  injury  to 
buildings  by  excavating  adjoining  land  not  pre- 
viously built  upon.''  And  the  building,  for 
which  support  is  claimed,  must  have  been  prop- 
erly erected,  for  if  its  defects  are  one  cause  of 
the  injury,  no  damage  can  be  claimed.®  The 
doctrine  that  the  owner  of  a  building  erected  on 
the  bord-er  line  of  his  land  can,  by  lapse  of  time, 
acquire  a  prescriptive  right  to  the  lateral  support 
of  the  adjacent  soil,  has  been  rejected  in  some  of 
the  states.®  It  is  said  that  the  English  cases 
favoring  the  right  are  founded  on  analogy  to  the 
doctrine  of  ancient  lights,  which  is  not  generally 
in  force  in  this  country.*®  And  that,  if  a  man 
is  not  content  to  enjoy  his  land  in  its  natural 
condition,  but  wishes  to  build  upon  or  improve 
it,  he  must  either  make  an  agreement  with  his 
neighbor,  or  dig  his  foundations  so  deep,  or  take 
such  other  precautions  as  to  insure  the  stability 
of  his  buildings  or  improvements,  whatever  exca- 
vations the  neighbor  may  afterward  make  upon 
his  own  land  in  the  exercise  of  his  right.**  But, 
in  making  excavations,  the  neighbor  must  exer- 
cise reasonable  care  and  diligence,  having  refer- 
ence to  the  situation  of  the  estate.*^  And  the 
owner  of  a  lot,  having  a  building  with  independ- 
ent walls  standing  wholly  upon  it,  is  entitled  to 
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notice  from  the  owner  of  an  adjoining  lot,  who 
intends  to  bnild  on  the  latter,  and  so  improve  it, 
as  to  make  it  necessary  for  the  security  of  the 
former  house  that  it  should  he  shored  up  and 
supported  during  the  prdgress  of  the  work.*^ 
The  one  giving  the  notice,  even  in  such  a  case, 
is  also  hound  to  exercise  care  and  skill  in  im- 
proving his  own  lot;  and  for  any  injury  resulting 
to  the  other  from  a  breach  of  that  duty  he  will 
be  liable.^'*  The  same  rule  applies  where  two 
owners  have  two  houses  in  juxtaposition,  and  one 
pulls  down  his  house  in  a  wasteful,  negligent,  or 
improper  manner,  thereby  injuring  the  adjoining 
house.  ^'^  And  an  artificial  easement  of  mutual 
support  may  be  acquired,  by  implied  grant  or 
prescription,  where  houses  are  erected  by  one 
owner,  and  so  constructed  as  to  require  mutual 
support,  and  are  then  conveyed  to  different  own- 
ers, or  one  is  conveyed  and  the  other  is  retained 
by  the  original  owner.*® 

1  Panton  v.  Holland,  17  Johns.  92,  8  Am.  Dec.  369; 
Farrand  v.  Marshall,  19  Barh.  380;  21  Barb.  409;  Thurs- 
ton V.  Hancock,  12  Mass.  226,  7  Am.  Dec.  57;  Gilmore 
v.  Driscoll,  122  Mass.  199,  23  Am.  Rep.  312. 

2  Beard  v.  Murphy,  37  Vt.  104;  Lasala  v.  Holbrook, 
4  Paige,  169,  25  Am.  Dec.  524;  Charless  v.  Rankin,  22 
Mo.  566,  66  Am.  Dec.  644;  Humphries  v.  Brogden,  12 
Q.  B.  743. 

3  Gilmore  v.  Driscoll,  122  Mass.  199,  23  Am.  Rep.  312; 
Richardson  v.  Vermont  Cent.  R.  R.,  25  Vt.  465;  Mc- 
Guire  v.  Grant,  25  N.  J.  L.  356;  Green  v.  Berge,  105 
Cal.  52,  45  Am.  St.  Rep.  25;  Stearns  v.  Richmond,  88 
Va.  992,  29  Am.  St.  Rep.  758;  Transportation  Co.  v. 
Chicago,  99  U.  S.  635. 
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4  Charless  t.  Rankin,  22  Mb.  566;  Gilmore  ▼.  Dris- 
coU.  122  Mass.  199,  23  Am.  Rep.  312;  Hemsworth  v. 
Gushing  (Sup.  Ct.,  Mich.),  72  N.  W.  Rep.  1108;  Schultz 
V.  Bower,  57  Minn.  493,  47  Am.  St.  Rep.  630;  Sullivan 
V.  Zeiner,  98  Cal.  346;  Larson  v.  Railway  Co.,  110  Mo. 
234,  33  Am.  St.  Rep.  439;  Tunstall  v.  Christian,  80  Va. 
1,  56  Am.  Rep.  581;  Smith  v.  Thackerah,  L.  R.  1  Com. 
P.  564;  Partridge  v.  Scott,  3  Mees.  &  W.  220. 

5  Lasala  v.  Holbrook,  2  Paige,  173;  Richart  v.  Scott, 
7  Watts,  460;  Shrieve  v.  Stokes,  8  B.  Mon.  453;  Hay  v. 
Cohoes  Co.,  2  N.  Y.  162;  Humphries  v.  Brogden,  12  Q. 
B.  739:  Bonomi  v.  Blackhouse,  EI.  B.  &  E.  622;  9  H.  L. 
Cas.  503;  Angus  v.  Dalton,  3  Q.  B.  Div.  85. 

6  Wilde  V.  Minsterley,  2  Rolle  Abr.  565;  Thurston  v. 
Hancock,  12  Mass.  229,  7  Am.  Dec.  57;  Foley  v.  Wyeth, 
2  Allen,   131,   79  Am.  Dec.   771. 

7  Dodd  V.  Holme,  1  Ad.  &  E.  493;  Eliot  v.  North- 
eastern Ry.,  10  H.  L.  Cas.  333;  Hide  v.  Thornborough, 
2  Car.  &  K.  250;  Smith  v.  Thackerah,  L.  R.  1  Com.  P. 
564;  Gilmore  v.  DriscoU,  122  Mass.  199,  23  Am.  Rep. 
312;  Schultz  v.  Byers,  53  N.  J.  L.  442,  26  Am.  St.  Rep. 
435. 

8  Richart  v.  Scott,  7  Watts,  460;  Smith  v.  Hardesty, 
31  Mo.  412. 

9  Mitchell  v.  Mayor  etc.,  49  Ga.  19,  15  Am.  Rep. 
669;  and  see  Gilmore  v.  Driscoll,  122  Mass.  199,  23  Am. 
Rep.  312;  Briggs  v.  Klosse,  5  Ind.  App.  133,  51  Am.  St. 
Rep.   238. 

10  Mitchell  v.  Mayor  etc.,  49  Ga.  19,  15  Am.  Rep.  669; 
and  see  sec.  142,  ante.  Even  in  England  it  is  held  that 
for  digging  upon  neighboring  land,  and  therel^y  causing 
the  plaintiff's  land  to  sink  and  his  buildings  to  fall, 
although  the  jury  find  that  the  land  would  have  sunk  if 
there  had  been  no  building  upon  it,  yet  no  action  will 
lie  if  no  appreciable  damage  is  proved  to  the  lanti  with- 
out the  building:  Smith  v.  Thackerah,  L.  R.  1  Com.  P. 
564. 

11  Gilmore  v.  Driscoll,  122  Mass.  199,  23  Am.  Rep. 
312.  Compare  Whiting  v.  Gaylord,  66  Conn.  337,  50 
Am.  St.  Rep.  87. 

12  Jeffries  v.  Williams,  5  Ex.  792;  Peyton  v.  Mayor, 

9  Barn.  &  C.  725;  Thurston  v.  Hancock,  12  Mass.  226,  7 
Am.  Dec.  57. 
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13  Eno  V.  Del  Vecchio,  4  Duer.  66;  6  Duer,  17;  Eads 
V.  Gains,  58  Mo.  App.  586;  Schafer  v.  Wilson,  44  Md. 
268. 

14  Massey  v.  Goyder,  4  Car.  &  P.  161;  Charless  y. 
Rankin,  22  Mo.  572,  66  Am.  Dec.  642. 

15  Walters  v.  Pfeil,  Moody  &  M.  362;  and  see 
Humphries  v.  Broaden,  12  Q.  B.  751. 

16  Richards  v.  Rose,  9  Ex.  218;  24  Eng.  L.  &  Eq. 
406;  Solomon  v.  Vintners'  Co.,  4  Hurl.  &  N.  598;  Mont- 
gomery V.  Trustees  etc.,  70  Ga.  38;  Webster  v.  Stevens, 
5  Duer,  553;  Adams  v.  Marshall,  138  Mass.  228,  52  Am. 
Rep.  271.  But  it  seems  that  no  obligation  or  servitude 
of  support  of  one  building  by  another,  in  case  of  sepa- 
rate owners,  arises  from  their  mere  juxtaposition,  how- 
ever long  continued:  See  Peyton  v.  Major  etc.,  9  Bam.  & 
C.  725:  Chauntler  v.  Robinson,  4  Ex.  170;  Napier  v. 
Bulwinkle,  5  Rich.  324;  Schultz  v.  Byers,  53  N.  J.  L. 
442,  26  Am.  St.  Rep.  435.  Compare  Angus  v.  Dalton, 
L.  R.  3  Q.  B.  D.  85;  28  Eng.  Rep.  80. 

§  145.    Farty.walls. 

Where  the  owners  of  adjoining  lands  agree  to 
construct  a  wall  partly  on  the  land  of  each,  for 
the  common  support  of  their  buildings,  the  wall 
so  constructed,  if  used  as  such  for  twenty  years, 
is  a  party-wall  in  the  legal  sense  of  the  term,  and 
the  owner  of  each  house  has  an  easement  for  its 
support,  in  that  portion  of  the  wall  which  stands 
on  the  adjoining  land.*  So,  if  the  owner  of  two 
adjoining  lots  erects  a  building  on  each,  with  a 
wall  partly  on  each  lot  for  their  common  support, 
a  conveyance  by  him  of  either  lot  conveys  with 
the  building  an  easement  for  its  support  on  that 
part  of  the  wall  which  stands  on  the  other  lot.^ 
The  land  covered  by  a  party-wall  remains  the 
several  property  of  the  owner  of  each  half,  3'et 
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the  title  of  each  owner  is  qualified  by  the  ease- 
ment to  which  the  other  is  entitled;^  and  in  all 
cases  where  such  an  easement  exists,  neither  own- 
er nor  occupant  can  interfere  with  the  wall  to  the 
detriment  of  the  other  without  his  assent.'*  The 
law  will,  however,  permit  either  party  to  make 
any  use  of  a  party-wall  which  he  may  require, 
either  by  deepening  the  foundation  or  increasing 
the  height,^  so  far  as  it  can  be  done  without  in- 
jury to  the  other.®  But  the  party  making  the 
change,  when  not  required  for  purposes  of  repair, 
is  a:bsolutely  responsible  for  any  damage  it  occa- 
sions.'' Every  separation  wall  between  two 
buildings  is  presumed  to  be  a  party- wall  unless 
the  contrary  is  shown;*  and  a  wall  may  be  a 
party- wall  for  a  part  of  its  length  or  height,  and 
not  for  the  remainder.®  And  a  wall  which  is  on 
the  dividing  line  at  the  bottom,  but  not  perpen- 
dicular, and  is  wholly  upon  the  estate  of  one  own- 
er at  the  top,  may  still  be  a  party-wall.*®  Parol 
agreements  for  party- walls,  when  executed,  have 
been  sustained  by  the  .courts.*-*-  But  it  was 
held  that  a  parol  agreement  by  the  owner  of  the 
adjoining  land  to  pay  for  the  part  of  the  wall  set 
upon  his  land  does  not  run  with  the  land  nor 
bind  his  grantee.*^  In  case  a  party-wall  is 
destroyed  by  fire,  the  easement  in  the  wall  ceases, 
and  there  is  no  implied  obligation  to  contribute 
toward  rebuilding  it;**  unless  the  two  proprietors 
build  at  the  same  time,  in  which  case  it  has  been 
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held  that  the  one  who  builds  the  party-wall  may 
recover  from  the  other  a  moiety  of  the  cost.*"*  So 
if  the  wall  becomes  ruinous  or  unsafe,  it  seems 
that  one  may  rebuild  and  compel  the  other  to 
contribute.**^  And,  if  one  owner  of  a  party-wall 
adds  to  it  for  his  own  use,  he  may  maintain  an 
action  of  contribution  against  the  other  owner 
who  has  used  such  additions  for  one-half  the  value 
of  the  additions  when  made.*^ 

1  Eno  V.  Del  Vecchio,  4  Duer,  53;  Webster  v.  Stevens, 
5  Duer,  553;  and  see  Bloch  v.  Isham,  28  Ind.  37,  92  Am. 
Dec.  287;  Hicatt  v.  Morris,  10  Ohio  St.  523. 

2  Webster  v.  Stevens,  5  Duer,  553;  Giles  v.  Dugro, 
1  Duer,  331;  Murly  v.  McDermott,  8  Ad.  &  E.  138;  and 
see  Wheeler  v.  Clark,  58  N.  Y.  267;  Everett  v.  Edwards, 
149  Mass.  588,  14  Am.  St.  Rep.  462. 

3  Webster  v.  Stevens,  5  Duer,  553;  Sherred  v.  Cisco, 
4  Sand.  480;  Brooks  v.  Curtis,  50  N.  Y.  639,  10  Am. 
Rep.  545;  Graves  v.  Smith,  87  Ala.  450,  13  Am.  St.  Rep. 
60.     Compare  Cubitt  v.  Porter,  8  Barn.  &  C.  257. 

4  Webster  v.  Stevens,  5  Duer,  553;  Partridge  v.  Gil- 
bert, 15  N.  Y.  601;  Briggs  v.  Klosse,  5  Ind.  App.  129, 
51  Am.  St.  Rep.  238. 

5  Matts  V.  Hawkins,  5  Taunt.  20;  Brooks  v.  Curtis, 

50  N.  Y.  639,  10  Am.  Rep.  545;  Dauenhauer  v.  Devine, 

51  Tex.  480,  32  Am.  Rep.  627;  Phillips  v.  Bordman,  4 
Allen,  147;  Hicatt  v.  Morris,  10  Ohio  St.  523. 

6  Bradbee  v.  Christ's  Hospital,  4  Man.  &  G.  761;  Gor- 
ham  v.  Gross,  125  Mass.  232,  28  Am.  Rep.  224;  Fox  v. 
Mission  Free  School,  120  Mo.  349;  Dowling  v.  Hennings, 
20  Md.  179,  83  Am.  Dec.  545. 

7  Eno  V.  Del  Vecchio,  6  Duer,  17. 

8  Campbell  v.  Mesier,  4  Johns.  Ch.  334,  8  Am.  Dec. 
570;  Schile  v.  Brokhahus,  80  N.  Y.  614. 

9  Weston  v.  Arnold,  L.  R.  8  Ch.  1090;  7  Eng.  Rep.  572; 
Price  V.  McConnell,  27  111.  255. 

10  Gordon  v.  Milne,  1  L.  &  E.  (Pa.)  643. 
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11  Rawson  v.  Bell,  46  Ga.  19;  Polye  v.  Scheehy,  1 
City  Ct.  R.  (N.  Y.)  98;  Swift  v.  Calnan,  102  Iowa,  206, 
63  Am.  St.  Rep.  443;  Rindge  v.  Baker,  57  N.  Y.  209,  15 
Am.  Rep.  475. 

12  List  V.  Hornbook,  2  W.  Va.  346;  Maine  v.  Cum- 
ston,  98  Mass.  317;  Green wald  v.  Kappes,  31  Ind.  216. 
That  such  covenants  run  with  the  land,  see  Kimm  v. 
Griffin,  67  Minn.  25,  64  Am.  St.  Rep.  385;  Sharp  v. 
Cheatham,  88  Mo.  498,  57  Am.  Rep.  433;  Richardson  v. 
Tobey,  121  Mass.  457,  23  Am.  Rep.  283.  Compare  Mott 
V.  Oppenheimer,  135  N.  Y.  312;  Parsons  v.  Association. 
44  W.  Va.  339,  67  Am.  St.  Rep.  769;  Pfeiffer  v.  Mat- 
thews, 161  Mass.  487,  42  Am.  St.  Rep.  435. 

13  Ormun  t.  Day,  5  Fla.  385;  Automarchi  v.  Rus- 
sell. 63  Ala.  356,  35  Am.  Rep.  40;  Hoffman  v.  Kuhn, 
57  Miss.  746.  34  Am.  Rep.  491;  Heartt  v.  Kruger,  121 
X.  Y.  386,  18  Am.  St.  Rep.  829.  See,  also,  Reynolds  v. 
Fargo,  1  Sheld.  (N.  Y.)  531. 

14  Huck  V.  Flentye.  80  HI.  258. 

15  Campbell  v.  Mesier,  4  Johns.  Ch.  334,  8  Am.  Dec. 
570;  Brooks  v.  Curtis,  50  N.  Y.  639,  10  Am.  Rep.  545. 

16  Sanders  v.  Martin,  2  Lea,  213,  31  Am.  Rep.  598; 
and  see  Richardson  v.  Tobey,  121  Mass.  457,  23  Am. 
Rep.  283;  Everett  v.  Edwards,  149  Mass.  588,  14  Am. 
St.  Rep.  462;  Pew  v.  Buchanan,  72  Iowa,  637. 

§  145a.    Same-— Continued. 

A  party-wall,  in  its  ordinary  signification, 
means  a  dividing  wall  between  two  houses,  to  be 
used  equally  for  all  the  purposes  of  an  exterior 
wall  by  both  parties,  without  any  exclusive  use  by 
either.*  It  has  generally  been  held  that  a 
party-wall  means  a  solid  wall.*  In  the  absence 
of  a  statute  on  the  subject,  a  strict  party-wall  can 
exist  only  by  prescription,  or  by  contract,  express 
or  implied.'"*  And  contracts  with  reference  to 
party-walls  should  be  construed  with  a  view  to 
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carry  out  the  purpose  and  intent  of  the  parties."* 
If  the  parties  to  a  contract  speak  of  a  party-wall 
as  a  support  for  a  building  to  he  thereafter  con- 
structed, the  erection  of  a  substantial  structure 
which  receives  support  from  the  party-wall  is 
meant  .^  Either  owner  of  a  party-wall  may  in- 
crease the  thickness,  length,  or  height  of  his  own 
part  of  it,  if  he  can  do  so  without  injury  to  the 
other  part.®  But  neither  owner  has  a  right  so  to 
use  the  wall  as  to  weaken  or  injure  it.'^  And  one 
part  owner  may  be  enjoined,  at  the  suit  of  the 
other,  from  making  windows  or  other  openings  in 
the  wall.®  In  some  of  the  cases  owners  of  a 
party-wall  are  called  tenants  in  common.® 

1  Harber  v.  Evans,  101  Mo.  661,  20  Am.  St.  Rep. 
646:  and  see  Sharp  v.  Cheatham,  88  Mo.  498,  57  Am. 
Rep.  433;  McVey  v.  Durkin,  136  Pa.  St.  418;  Carlton  t. 
Blake,  152  Mass.  176,  23  Am.  St.  Rep.  818. 

2  Normille  v.  Gill,  159  Mass.  427,  38  Am.  St.  Rep. 
441;  Graves  v.  Smith,  87  Ala.  450,  13  Am.  St.  Rep.  60; 
and  see  Gibson  v.  Holden,  115  111.  199,  56  Am.  Rep. 
146;  Trante  v.  White,  46  N.  J.  Eq.  437;  Milne's  Appeal, 
81  Pa.  St.  54.  But  see  Hammann  v.  Jordan,  129  N.  Y. 
61. 

3  Quinn  v.  Morse,  130  Mass.  317;  Whiting  v.  Gaylord, 
66  Conn.  337,  50  Am.  St.  Rep.  87;  and  see  Putzel  v.  Na- 
tional Bank,  78  Md.  349,  44  Am.  St.  Rep.  298. 

4  Kimm  v.  Griffin,  67  Minn.  25,  64  Am.  St.  Rep.  385. 

5  Fox  V.  Mission  Free  School,  120  Mo.  349;  Elliston 
V.  Morrison,  3  Tenn.  Ch.  280. 

6  Andrae  v.  Haseltine,  58  Wis.  395,  46  Am.  Rep. 
635;  Graves  v.  Smith,  87  Ala.  450,  13  Am.  St.  Rep.  60. 

7  Everett  v.  Edwards,  149  Mass.  588,  14  Am.  St.  Rep. 
462. 

8  Graves  v.  Smith,  87  Ala.  450,  13  Am.  St.  Rep.  60; 
and  see  Vollmer's  Appeal,  61  Pa.  St.  118;  Dauenhauer 
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V.  Devine,  51  Tex.  480,  32  Am.  Rep.  627;  Harber  v. 
Evans,  101  Mo.  661,  20  Am.  St.  Rep.  646. 

9    See  Watson  v.  Gray,  L.  R.  14  Ch.  Div.  192;  Mont- 
gomery V.  Trustees  etc.,  70  Ga.  38. 

§  146.    Mines  and  Mining  Eights. 

It  is  not  uncommon  in  mining  districts  for  the 
ownership  of  the  soil  to  be  vested  in  one  person 
and  that  of  the  mines  in  another.*  And  where 
the  surface  of  land  belongs  to  one  and  the  min- 
erals to  another,  no  evidence  of  title  appearing  to 
regulate  or  qualify  their  rights  of  enjoyment,  the 
owner  of  the  minerals  cannot  remove  them  with- 
out leaving  support  Sufficient  to  maintain  the  sur- 
faxie  in  its  natural  state.*  If  the  owner  of  the 
entire  fee  grants  the  minerals,  reserving  the  sur- 
face, his  grantee  is  entitled  only  to  so  much  of 
the  minerals  as  he  can  get  without  injury  to  the 
surface.*  So  if  the  land  owner  sells  the  sur- 
face reserving  to  himself  the  minerals,  with 
power  to  get  them,  he  must,  if  he  intends  to  have 
power  to  get  them  in  a  way  which  will  destroy 
the  surface,  so  frame  the  reservation  as  to  show 
clearly  that  he  is  intended  to  have  that  power.^ 
The  word  "surface"  means  not  merely  the  geo- 
metrical superficies  without  thickness,  but  in- 
cludes whatever  earth,  soil,  or  land  lies  above  and 
superincumbent  on  the  mine.^  A  right  of  way 
for  mining  purposes  may  be  created  by  grant,  ex- 
press or  implied;®  or  it  may  be  established  by  pre- 
scription.'^ And  special  rights  in  the  use  of 
water  for  mining  purposes  may  be  so   acquired.^ 
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A  right  to  discharge  water  used  for  the  precipita- 
tion of  minerals,  and  thereby  rendered  noxious, 
may  he  gained  by  user.^  So  a  right  to  throw 
refuse  from  mines  into  a  natural  stream  may  be 
asserted  either  by  prescription  or  by  custom.*® 
On  the  mineral  lands  of  the  public  domain  in  the 
Pacific  states  and  territories,  the  doctrine  of  right 
by  prior  appropriation,  as  it  respects  the  use  of 
the  waters  of  a  stream  for  mining  purposes,  is 
recognized  and  applied;**  and  the  first  appro- 
priator  has,  by  virtue  of  his  appropriation,  the 
right  to  the  use  and  enjoyment  of  the  water 
as  against  other  claimants,  to  the  full  extent 
of  his  original  appropriation,**  and  he  has  the 
right  to  insist  that  the  quality  of  the  water 
shall  not  be  impaired  so  as  to  defeat  the  purpose 
of  that  appropriation.*®  Subject,  however,  to 
these  rights,  subsequent  appropriators  may  use 
the  channel  and  waters  of  the  stream,  and  mingle 
with  its  waters  other  waters,  and  divert  them  as 
often  as  they  choose.*^ 

1  Ryckman  v.  Gillis,  57  N.  Y.  68,  15  Am.  Rep.  464; 
Adam  v.  Briggs  Iron  Co.,  7  Cush.  361;  Lillibridge  v. 
Coal  Co.,  143  Pa.  St.  293,  24  Am.  St.  Rep.  544;  Melton 
V.  Lambard,  51  Cal.  258.    See  sec.  6,  ante. 

2  Horner  v.  Watson,  79  Pa.  St.  242,  21  Am.  Rep.  55; 
Jones  V.  Wagner,  66  Pa.  St.  429,  5  Am.  Rep.  385;  Yandes 
V.  Wright,  66  Ind.  319,  32  Am.  Rep.  109;  Wilms  v. 
Jess,  94  111.  464,  34  Am.  Rep.  242;  Carlin  v.  Chappel, 
101  Pa.  St.  348,  47  Am.  Rep.  722;  Williams  v.  Gibson, 
84  Ala.  228,  5  Am.  St.  Rep.  368;  Harris  v.  Ryding.  5 
Mees.  &  W.  59;  Smart  v.  Morton,  5  El.  &  B.  30;  30  Eng. 
L.  &  Eq.  .385. 

Boone  Real  Prop.— 34 
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3  Coleman  ▼.  Chadwick,  80  Pa.  St.  81.  21  Am.  Rep. 
93;  Marvin  v.  Brewster  Iron  Min.  Co.,  55  N.  Y.  538, 
14  Am.  Rep.  322;  Zinc  Co.  v.  Franklinite  Co.,  13  N.  J. 
Eq.  342;  Wakefield  v.  Duke  of  Buccleuch,  L.  R.  4  Eq. 
Cas.  613. 

4  Hext  V.  Gill,  L.  R.  7  Ch.  699;  and  see  Livingston 
V.  Moingona  Coal  Co.,  49  Iowa,  369,  31  Am.  Rep.  150. 

5  Humphries  v.  Brogden.  12  Q.  B.  739;  Yandes  ▼. 
Wright,  66  Ind.  319,  32  Am.  Rep.  109;  Burkhardt  ▼. 
Hanley,  23  Ohio  St.  558. 

6  Daud  V.  Kingscote,  6  Mees.  &  W.  196;  Tracy  v. 
Atherton,  35  Vt.  52;  Ackroyd  v.  Smith,  10  Com.  B.  164; 
Midgley  v.  Richardson,  14  Mees.  &  W.  595. 

7  See  Ogden  v.  Grove,  38  Pa.  St.  487;  Gay  ford  v. 
Moffatt.  L.  R.  4  Ch.  133. 

8  Sampson  v.  Burnside,  13  N.  H.  264;  McCullum  v. 
Water  Co.,  54  Pa.  St.  40,  93  Am.  Dec.  656;  Baxendale 
V.  McMurray,  L.  R.  2  Ch.  790. 

9  Wright  V.  Williams,  1  Mees.  &  W.  77.  See  sec. 
141,  ante;  Carlyon  v.  Lovering.  1  Hurl.  &  N.  798;  Earl 
V.  De  Hart,  12  N.  J.  Eq.  285,  72  Am.  Dec.  395. 

10  Carlyon  v.  Lovering,  40  Eng.  L.  &  Eq.  448;  1  Hurl. 
&  N.  784. 

11  See  Butte  etc.  Co.  v.  Vaughn,  11  Cal.  143,  70  Am. 
Dec.  769;  Union  Water  Co.  v.  Crary,  25  Cal.  505,  85  Am. 
Dec.  145;  Smith  v.  O'Hara,  43  Cal.  371;  Lobdell  v.  Hall, 
3  Nev.  507;  Atchison  v.  Peterson,  20  Wall.  508;  sec.  4 
et  seq.,  ante. 

12  Atchison  v.  Peterson,  20  Wall.  508;  Woolman  ▼. 
Garringer,  1  Mon.  535;  Hill  v.  Smith,  27  Cal.  476;  Lob- 
dell V.  Simpson,  2  Nev.  274. 

13  Butte  etc.  Co.  v.  Vaughn,  11  Cal.  143,  70  Am. 
Dec.  769.  Compare  Wixon  v.  Bear  River  etc.  Co.,  24 
Cal.  367;  Union  Water  Co.  v.  Crary,  25  Cal.  504,  85  Am. 
Dec.  145;  Water  Co.  v.  Fletcher,  23  Cal.  481. 

14  Atchison  v.  Peterson,  20  Wall.  508;  1  Mon.  561; 
and  see  Lobdell  v.  Simpson,  2  Nev.  274;  Tenney  ▼.  Min- 
er's Ditch  Co.,  7  Nev.  335. 
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§  147.    How  Lost  or  Determined. 

An  easement  is  one  of  those  rights  which  may 
"be  extinguished  or  taken  away  by  the  act  of  God, 
operation  of  law,  or  act  of  the  party.*  But  the 
act  of  the  party  may  effect  an  extinguishment  of 
the  right,  where  the  act  of  God  or  of  the  law  will 
only  cause  a  suspension  thereof.*  Thus  if  the 
right  be  suspended  by  the  act  of  God,  as  by  the 
drying  up  of  a  spring,  it  will  revive  if  the  spring 
again  flows;  but  if  it  be  suspended  by  the  act  of 
the  party,  as  by  building  a  house  or  a  wall,  it 
would  not  be  restored,  although  the  obstacle  be 
removed.*  The  reason  for  the  distinction  is,  that 
the  act  of  the  party  shall  always  be  construed 
most  strongly  against  himself,  but  he  shall  not  be 
injured  by  an  act  of  God  or  of  the  law.*  And 
the  easement  may  be  destroyed  either  by  an  act 
of  the  party  positively  destructive  of  it,*^  or  by  an 
act  incompatible  with  the  nature  or  exercise  of 
it.®  It  may,  of  course,  be  extinguished  by  a  re- 
lease given  by  the  owner  of  the  dominant  estate 
to  the  one  who  owns  the  servient  estate;''^  so  it 
may  be  lost  by  abandonment,®  or  long-continued 
nonuser.®  But  where  the  right  is  claimed  by 
deed,  mere  nonuser  for  any  length  of  time  will 
not  impair  or  defeat  it.*®  The  nonuser,  to  have 
that  effect,  must  be  in  consequence  of  something 
which  is  adverse  to  the  user  on  the  part  of  the 
owner  of  the  servient  estate,  and  continued  for 
the  period  of  prescription.**     So  long  as  the  con- 
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duct  and  situation  of  the  parties  are  consistent 
with  the  written  title  under  which  they  claim, 
they  will  be  presumed  to  hold  under  it  and  ac- 
cording to  its  terms.**  An  easement  cannot  be 
extinguished  by  a  mere  parol  agreement;*^  but 
a  license  given  by  the  owner  of  the  dominant  to 
the  owner  of  the  servient  estate,  to  obstruct  an 
easement,  is  not  revocable  after  it  is  executed, 
and  may  operate  as  an  abandonment  to  the  ex- 
tent of  such  license.*^  So  the  owner  of  the  domi- 
nant estate  may  make  such  changes  in  the  use 
and  condition  thereof  as  to  renounce  the  ease- 
ment;**^ and  this  may  be  relied  on  by  the  owner 
of  the  servient  estate  as  an  abandonment.*^  But 
a  mere  abuse  of  the  right,  such  as  using  a  way 
for  a  purpose  not  included  in  the  right,  is  only  a 
trespass,  and  the  right  remains.*''^  But  where 
the  particular  purpose  for  which  an  easement 
was  granted  no  longer  exists^  the  easement  is  at 
an  end.*®  An  instance  of  the  extinguishment  of 
an  easement  by  operation  of  law  is  where  a 
right  of  way  to  certain  buildings  is  lost  by  the 
laying  out  and  construction  of  a  highway  over 
the  site  of  such  buildings.*^  So  if  the  servient 
and  dominant  estates  become  united  in  the  same 
owner,  the  easement  is  extinguished  by  unity  of 
title  and  possession,  and  cannot  afterward  be 
claimed  without  a  new  grant.*^  But  in  order  to 
operate  as  an  extinguishment,  the  estates  thus 
united  must   be   respectively  equal  in   duration. 
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and  not  liable  to  be  again  disjoined  by  the  act  of 
the  law.^"^  If  a  person  holds  one  estate  in 
severalty,  and  only  a  fractional  part  of  the  other, 
the  easement  is  not  extinguished.*® 

1  Hancock  v.  Went  worth,  5  Met.  451;  Taylor  v. 
Hampton,  4  McCord,  96,  17  Am.  Dec.  710;  Corning  v. 
Gould,  16  Wend.  541. 

2  Taylor  v.  Hampton,  4  McCord,  96,  17  Am.  Dec. 
710;  and  see  Tyler  v.  Hammond.  11  Pick.  220;  Pearce 
T.  McCleneghan,  5  Rich.  178.  55  Am.  Dec.  710;  Thomas 
V.  Thomas,  2  Cromp.  M.  &  R.  41. 

3  Taylor  v.  Hampton,  4  McCord,  96,  17  Am.  Dec.  710; 
and  see  Corning  v.  Gould,  10  Wend.  538;  Partridge  v. 
Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632;  Regina  v.  Chor- 
ley,  12  Q.  B.  515;  Liggins  v.  Inge,  7  Bing.  682. 

4  Taylor  v.  Hampton,  4  McCord,  96,  17  Am.  Dec.  710. 

5  See  Lawrence  v.  Obee,  3  Camp.  514;  Moore  v.  Raw- 
son,  3  Barn.  &  C.  332;  Grain  v.  Fox,  16  Barb.  184;  Vog- 
ler  V.  Geiss,  51  Md.  407;  Nicholas  v.  Chamberlain,  Cro. 
Jac.  121. 

6  See  Cooper  v.  Barber,  3  Taunt.  99;  Hazard  v.  Rob- 
inson, 3  Mason,  272;  Arnold  v.  Cornman,  50  Pa.  St.  36l; 
Dyer  v.  Sanford,  9  Met.  395;  Gawtry  v.  Leland,  31  N.  J. 
Eq.  385;  Stein  v.  Dahm,  96  Ala.  481. 

7  Pope  V.  Devereux,  5  Gray,  409;  Coleman's  Appeal, 
62  Pa.  St.  274;  Regina  v.  Chorley,  12  Q.  B.  515. 

8  Dana  v.  Valentine,  5  Met.  14;  Louisville  R.  R.  v. 
Covington,  2  Bush,  532;  Crossley  v.  Lighthowler,  L.  R.  2 
Ch.  478;  Parkins  v.  Dunham,  3  Strob.  224;  Stokoe  v. 
Singers,  8  El.  &  B.  31.  Compare  Hayford  v.  Spokesfield, 
100  Mass.  491;  Jamaica  Pond  Aqueduct  v.  Chandler,  121 
Mass.  3.  An  agreement  made  by  a  lessee  for  years  to 
abandon  an  easement  belonging  to  the  estate  does  not 
bind  the  reversioner  unless  he  is  a  party  to  it,  or  it  is 
made  with  his  knowledge  and  acquiescence:  Glenn  v. 
Davis,  35  Md.  208,  6  Am.  Rep.  389. 

9  Farrar  v.  Cooper,  34  Me.  400;  White  v.  Crawford,  10 
Mass.  183;  Pillsbury  v.  Moore,  44  Me.  154,  60  Am.  Dec. 
91;  Wilder  v.  St.  Paul,  12  Minn.  208;  Jennison  v.  Walker, 
11  Gray,  425;  Regina  v.  Chorley,  12  Q.  B.  515. 
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10  Arnold  v.  Stevens,  24  Pick.  106;  Londendyck  v. 
Anderson,  59  How.  Pr.  1. 

31  Jewett  V.  Jewett,  16  Barb.  150;  Bannon  v.  Angier, 
2  Allen.  128;  Chandler  v.  Jamaica  Pond  Aqueduct,  125 
Mass.  544;  Pope  v.  O'Hara,  48  N.  Y.  446;  Nitzell  v.  Pas- 
cliall,  3  Rawle,  76;  Farrar  v.  Cooper,  34  Me.  400;  Hall  v. 
McCaughey,  51  Pa.  St.  43;  Edgerton  v.  McMillan,  55 
Kan.  90;  Mason  v.  Horton,  67  Vt.  266,  48  ^m.  St.  Rep. 
817. 

12  Doe  V.  Butler,  3  Wend.  149;  and  see  Warshauer  t. 
Randall,  109  Mass.  586;  Ward  v.  Ward,  7  Ex.  838;  Bowen 
V.  Team,  6  Rich.  305. 

13  Dyer  v.  Sanford,  9  Met.  395.  See  King  v.  Murphy, 
140  Mass.  254;  Canny  v.  Andrews,  123  Mass.  155. 

14  Willis  V.  Harrison,  4  Mees.  &  W.  538;  Hewlins  v. 
Shippara,  5  Barn.  &  C.  221;  Warshauer  v.  Randall,  109 
Mass.  586;  Pope  v.  Devereux,  5  Gray,  409;  Boston  etc. 
Ry.  Co.  V.  Doherty,  154  Mass.  314. 

15  Dyer  v.  Sanford,  9  Met.  395,  43  Am.  Dec.  399. 
Compare  Leathers  v.  Furr,  62  Ga.  421. 

16  Jones  v.  Tapling,  11  Com.  B.,  N.  S.,  283;  Garritt  v. 
Sharp,  3  Ad.  &  E.  325;  Hutchinson  v.  Copestake,  9  Com. 
B.,  N.  S.,  863.  Compare  Stackpole  v.  Curtis,  32  Me.  385; 
Casler  v.  Shipman,  35  N.  Y.  533;  Aynsley  v.  Glover,  L. 
R.  18  Eq.  544;  10  Ch.  App.  283;  12  Eng.  Rep.  726. 

17  Mendell  v.  Delano,  7  Met.  176.  Compare  Jones  v. 
Tapling,  11  Com.  B.,  N.  S.,  283. 

18  National  etc.  Co.  v.  Donald,  4  Hurl.  &  N.  8;  Chase 
V.  Sutton  Mfg.  Co.,  4.Cush.  152;  Hahn  v.  Baker  Lodge, 
21  Or.  30,  28  Am.  St.  Rep.  723;  Palmer  v.  Palmer,  150 
N.  Y.  139,  55  Am.  St.  Rep.  653;  Blum  v.  Weston,  102 
Cal.  362,  41  Am.  St.  Rep.  188. 

19  Hancock  v.  Wentworth,  5  Met.  446;  In  re  Railroad 
Commrs.,  91  Me.  135".  Compare  Mussey  v.  Union  Wharf, 
41  Me.  34;  Lide  v.  Hadley,  36  Ala.  627;  Abbott  v.  Stew- 
artstown,  47  N.  H.  230;  Arnold  v.  Cornman,  50  Pa.  St. 
361;  Indiana  etc.  Ry.  Co.  v.  Allen,  113  Ind.  308,  3  Am. 
St.  Rep.  650. 

20  Coleman's  Appeal,  62  Pa.  St.  274;  Ritger  v.  Parker. 
8  Cush.  147;  Plympton  v.  Converse,  42  Vt.  712;  Atwater 
V.  Bodfish,  11  Gray,  150;  Warren  v.  Beake,  54  Me.  276. 
See  Douglas  v.  Coonley,  156  N.  Y.  521,  66  Am.  St.  Rep. 
580. 
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21  Hither  v.  Parker,  8  Ciish.  147;  Bradley  Fish  Co.  v. 
Dudley,  37  Conn.  136;  Ivimey  v.  Stoeker,  L.  R.  1  Ch.  396. 

22  Atlanta  Mills  v.  Mason,  120  Mass.  244. 

§  148.    Eemedies  for  Obstxnctioii  of. 

The  remedy  for  the  obstruction  of  an  easement 
may  be  either  legal  or  equitable,  according  to 
the  circumstances  of  the  case.*  The  legal  rem- 
edy is  a  pecuniary  recompense  in  damages  for  the 
injury  sustained.*  But  there  are  many  cases  of 
injury  not  susceptible  of  being  adequately  com- 
pensated by  damages  at  law,  and  courts  of  equity 
will  interfere  by  injunction,  either  to  restrain  the 
continuance  of  the  wrong,^  or  to  prevent  the 
commission  of  a  threatened  injury.^  So  the 
party  whose  easement  is  disturbed  may  himself 
enter  the  land  and  abate  the  obstruction;^  and 
in  so  doing  he  does  not  lose  his  right  to  recover 
by  action  the  damages  he  may  have  sustained 
up  to  the  time  of  such  abatement.^  But  in  abat- 
ing the  obstruction  he  must  act  in  a  reasonable 
manner,''  so  as  not  to  cause  unnecessary  loss,® 
and  if  he  goes  beyond  his  right  in  this  respect,  he 
may  be  treated  as  a  trespasser.^  Where  lands 
are  dedicated  to  public  use  as  streets  and  ways, 
their  obstruction  as  such  gives  no  cause  of  action 
to  a  private  person,  unless  he  suffers  private  dam- 
age.^ ^  Easements  authorized  by  the  state  can- 
not be  public  nuisances.** 

1  See  Parker  v.  Griswold,  17  Conn.  288,  42  Am.  Dec. 
739;  Munroe  v.  Stickney,  48  Me.  462;  Clifford  v.  Hoare, 
L.  R.  9  Com.  P.  372;  9  Eng.  Rep.  449;  Aynsley  v.  Glover, 


§  148  EASEMENTS.  404 

L.  R.  18  Eq.  544;  11  Eng.  Rep.  521;  Jackson  v.  New 
Castle,  33  L.  J.,  N.  S.,  698;  Bliss  v.  Kennedy,  43  111.  74; 
Burnham  v.  Kempton,  44  N.  H.  79. 

2  Chatfield  v.  Wilson,  27  Vt.  670;  Gilmore  v.  Driscoll, 
122  Mass.  199,  23  Am.  Rep.  312;  Sampson  v.  Hoddinott, 
1  Com.  B.,  N.  S.,  590;  Baer  v.  Martin,  8  Blackf.  317; 
and  see  Ladd  v.  Boston,  151  Mass.  585,  21  Am.  St.  Rep. 
481. 

3  Burwell  v.  Hobson,  12  Gratt.  322,  65  Am.  Dec.  247; 
Ackerman  v.  Horicon  Co.,  16  Wis.  154;  Corning  v.  Troy 
Factory,  40  N.  Y.  192;  Merrifield  v.  Lombard,  13  Allen, 
16,  90  Am.  Dec.  172;  Wood  v.  Saunders,  L.  R.  10  Ch.  582; 
14  Eng.  Rep.  805. 

4  Ingraham  v.  Dunnell,  5  Met.  IIS;  Mott  v.  School- 
bred,  L.  R.  20  Eq.  22;  13  Eng.  Rep.  582. 

5  McCord  v.  High,  24  Iowa,  348;  Adams  v.  Barney, 
25  Vt.  225;  Perry  v.  Fitzhowe,  8  Q.  B.  757;  Ballard  v. 
Butler,  30  Me.  94. 

6  White  V.  Chapin,  102  Mass.  138;  Tate  v.  Parish,  7 
B.  Mon.  328. 

7  Morrison  v.  Howe,  120  Mass.  571;  Tuthill  v.  Scott, 
43  Vt.  525,  5  Am.  Rep.  301;  Roberts  v.  Rose,  L.  R.  1  Ex. 
82;  Amick  v.  Tharp,  13  Gratt.  567,  67  Am.  Dec.  787. 

8  Burling  v.  Read,  11  Q.  B.  904. 

9  Ganley  v.  Looney,  14  Allen,  40;  Heath  v.  Williams, 
25  Me.  209,  43  Am.  Dec.  265;  Wright  v.  Moore,  38  Ala. 
599;  Davies  v.  Williams,  16  Q.  B.  546;  Dyer  v.  Depui,  5 
Whart.  584.    Compare  Elliott  v.  Rhett,  5  Rich.  405. 

10  Pearson  v.  Allen,  151  Mass.  79,  21  Am.  St.  Rep. 
426. 

11  Chicago  etc.  Ry.  Co.  v.  Railway  Co.,  87  HI.  App.  17. 
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CHAPTEB  XVI. 
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§  161a.  Same — Continued. 
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§  163a.  Same — Continued. 
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§  165.    Who  may  be  cestui  que  trust. 
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5  167.    Incidents  to  estate  of  trustee. 

S  168.    Union  of  legal  and  equitable  estates;. 

§  169.    Incidents  to  trusts. 

§  170.    Effect  of  lapse  of  time  on  trust. 

§  171.    Compensation  of  trustees. 

S  171a.  Construction  and  validity  of  trusts  generally. 
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§  149.    Definition  and  Origin  of  Use. 

TJses  and  trusts,  or  what  are  denominated 
"equitable  estates,"  are  such  as  have  been  derived 
from  the  rules  and  principles  which  prevail  in 
courts  of  equity.*  Originally,  the  common  law 
admitted  of  no  estates  in  lands  which  were  not 
clothed  with  the  legal  seisin  and  possession.^ 
But  at  an  early  period  in  England,  a  right  to  the 
rents  and  profits  of  lands  whereof  another  person 
had  the  legal  seisin  and  possession  was  intro- 
duced, and  became  well  known  by  the  name  of  a 
use.^  A  use  is  therefore  defined  to  be  "where 
the  legal  estate  of  lands  is  in  A,  in  trust,  that  B 
shall  take  the  profits,  and  that  A  will  make  and 
execute  estates  according  to  the  direction  of  B."^ 
It  is  said  that  uses  existed  in  the  Eoman  law,  un- 
der the  name  of  fidei  commissa,  or  trusts,  and 
were  introduced  therefrom  into  England  in  the 
reign  of  Edward  III,  by  the  English  ecclesiastics, 
in  their  attempts  to  evade  the  statutes  of  mort- 
main.*^ When  this  evasion  of  law  was  suppressed 
by  statute,  uses  were  applied  to  save  lands  from 
the  effects  of  attainders,  and  were  afterward  ap- 
plied to  a  variety  of  purposes  in  the  business  of 
civil  life,  and  grew  up  into  a  refined  and  regular 
system.^ 

1  See  Coke  on  Littleton,  272a ;  1  Spence's  Equity  Juris- 
diction, 486;  2  Blackstone's  Commentaries,  328;  Burton 
on  Real  Property,  114.  The  doctrine  of  courts  of  equity 
is  that  equitable  estates  are  considered,  to  all  intents 
and  purposes,  as  legal  estates:  Gushing  v.  Blake,  30  N.  J. 
Eq.  695. 
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2  1  Greenleaf  s  Cruise  on  Real  Property,  294. 

3  1   Greonleaf's     Cruise   on .  Real    Property,   294;   2 
Blackstone's  Commentaries,  328. 

4  4  Kent's  Commentaries,  289.    See  Chudleigh's  Case, 
1  Rep.  121. 

5  2  Blackstone's  Commentaries,  328;  1  Spence's  Equity 
Jurisdiction,  436;  Chudleigh's  Case,  1  Rep.  121. 

6  See  1  Spence's  Equity  Jurisdiction,  441;  4  Kent's 
Commentaries,  290. 

§  150.      Uses  Prior  to  Statute  of  Uses. 

In  order  to  create  a  use,  *it  was  necessary  that 
the  legal  seisin  and  possession  of  the  land  should 
remain  in  one,  called  a  feoffee  to  use;  while  the 
use  or  right  to  the  rents  and  profits  of  the  land 
was  in  another,  called  a  cestui  que  use.*  The  fe- 
offee to  use,  or  trustee,  was  the  real  owner  of  the 
estate  at  law,  and  the  cestui  que  use  had  only  a 
confidence  or  trust,  a  precarious  right,  to  enforce 
which  no  remedy  existed  at  common  law.^  Many 
breaches  of  trust  were  committed,  and  as  a  rem- 
edy therefor  the  "writ  of  subpoena"  was  devised, 
by  means  of  which  a  cestui  que  use  might  call 
the  feoffee  to  use  to  account  under  oath  in  the 
court  of  chancery.^  Subsequently,  this  remedy 
in  equity  was  allowed  against  the  heir  of  the 
original  feoffee,  and  also  against  alienees  who  had 
notice  of  the  former  use,  although  they  had  paid 
a  valuable  consideration.*  But  if  a  feoffee  to 
uses  enfeoffed  a  stranger  of  the  land,  for  a  valu-' 
able  consideration,  and  without  notice  of  the  use, 
the  use  was  destroyed,  and  the  new  feoffee  could 
not  be  compelled  to  execute  it.^     On  first  assum- 
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ing  jurisdiction  in  cases  of  uses,  the  court  of 
chancery  interfered  no  further  than  to  compel 
payment  of  the  rents  and  profits  to  the  cestui  que 
use;^  hut  it  was  afterward  established  as  a  rule 
that  the  cestui  que  use  had  a  right  to  call  on  the 
feoifee  for  a  conveyance  of  the  land  to  himself, 
or  to  such  person  as  he  should  select,  and  also 
to  compel  him  to  defend  the  title  to  the  land 
against  any  adverse  claimantT  Hence,  pernancy 
of  the  profits,  execution  of  estates,  and  defense 
of  the  land  were  said  to  be  the  three  incidents  of 
a  use.®  In  England  all  private  persons  whom  the 
common  law  enabled  to  take  lands  by  feoffment 
might  be  seised  to  a  use.^  But  a  corporation 
could  not  be  so  seised,^®  though  it  might  take  as 
a  cestui  que  use.*^  All  lands  and  hereditaments, 
incorporeal  as  well  as  corporeal,  which  were  in 
esse  at  the  time,  might  be  conveyed  to  uses.**  A 
valuable  consideration  paid  by  a  feoffee,  however 
small,  raised  a  use  in  his  favor;**  and  it  was  not 
necessary  that  it  should  be  expressed  in  the 
deed.*"*  But  chancery  would  not  enforce  a  use, 
unless  it  had  been  raised  for  a  good  or  a  valuable 
consideration.**^  Uses  were  devisable;*®  also 
descendible  in  the  same  manner  as  legal  estates;*'^ 
and  were  alienable  by  any  species  of  deed  or 
writing,*®  and  none  of  those  technical  words 
which  the  law  requires  in  the  limitation  of  partic- 
ular estates  were  deemed  necessary.*®  Neither 
curtesy  nor  dower  could  be  had  in  a  use;*®  and. 
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not  'being  an  estate  in  the  land,  it  was  exempt 
from  the  burdens  and  incidents  of  tenure.**  The 
feoffee  to  nse,  as  owner  of  the  land  at  law,  per- 
formed the  feudal  services,  his  wife  had  dower, 
he  had  power  to  sell  the  lands  and  he  forfeited 
them  for  treason  or  felony.** 

1  1  Greenleafs  CmiBe  on  Real  Property,  294;  Coke 
on  Littleton,  271b;  1  Spence's  Equity  Jurisdiction,  442. 

2  Chudleigh's  Caae,  1  Rep.  122a;  Dalamere  v.  Bar- 
nard, Plow.  352;  4  Kent's  Commentaries,  289;  and  see 
Arms  V.  Ashley,  4  Pick.  71. 

3  1  Greenleaf  s  Cruise  on  Real  Property,  297;  2  Wash- 
burn on  Real  Property,  ♦96. 

4  1  Greenleafs  Cruise  on  Real  Property,  302;  2  Black- 
stone's  Commentaries,  329;  1  Spence's  Equity  Jurisdic- 
tion, 445;  and  see  Burgess  v.  Wheate,  1  W.  Black.  156; 
Dunlap  V.  Stetson,  4  Mason,  349;  Adair  v.  Shaw,  1 
Schoales  &  L.  262. 

5  Chudleigh's  Case,  1  Rep.  122b;  1  Greenleaf  s  Cruise 
on  Real  Property,  302. 

6  1  Greenleafs  Cruise  on  Real  Property,  301. 

7  Chudleigh's  Case,  1  Rep.  121;  Tudor's  Leading  Cases 
on  Real  Property,  252. 

8  2  Blackstone's  Commentaries,  330;  1  Greenleafs 
Cruise  on  Real  Property,  301. 

9  1  Greenleafs  Cruise  on  Real  Property,  303. 

10  Bac.  Read.  58;  1  Greenleafs  Cruise  on  Real  Prop- 
erty, 304.  In  the  United  States  a  corporate  body  may 
be  seised  to  any  use  not  foreign  to  the  object  of  its  cre- 
ation: See  Boone  on  Corporations,  sees.  51,  52. 

11  Tudor's  Leading  Cases  on  Real  Property,  254. 

12  2  Blackstone's  Commentaries,  331;  W.  Jones,  127; 
Yelverton  v.  Yelverton,  Cro.  Eliz.  401. 

13  See  1  Spence's  Equity  Jurisdiction,  451;  2  Black, 
329;  Barker  v.  Keat,  2  Mod.  249. 

14  2  Blackstone's  Commentaries,  329;  and  see  Tippin 
V.  Coson,  4  Mod.  380;  Sprague  v.  Woods,  4  Watts  &  S. 
192. 

Boone  Real  Prop. -^5 
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15  1  Gpeenleaf's  Cruise  on  Real  Property,  305,  306, 
See  Storer  v.  Batson,  8  Mass.  431,  441. 

16  Coke  on  Littleton,  271b;  2  Blackstone's  Commen- 
taries, 329. 

17  1  Greenleafs  Cruise  on  Real  Property,  309:  1 
Spence's  Equity  Jurisdiction,  455;  2  Rolle's  Abridgment, 
780. 

18  1  Greenleaf's  Cruise  on  Real  Property,  307;  see 
Claiborne  v.  Henderson,  3  Hen.  &  M.  354. 

19  1  Greenleaf  s  Cruise  on  Real  Property,  308;  and  see 
Fisher  v.  Fields,  10  Johns.  506;  Bryan  v.  Bradley,  16 

Conn.  484. 

20  2  Blackstone's  Commentaries,  331;  4  Kent's  Com- 
mentaries, 293. 

21  1  Greenleaf  s  Cruise  on  Real  Property,  306. 

22  4  Kent's  Commentaries,  292;  1  Greenleaf  s  Cruise 
on  Real  Property,  301. 

§  151.    Under  Statute  of  Uses. 

Uses,  as  regulated  and  settled  by  the  court  of 
chancery,  in  the  course  of  time  became  so  general 
and  were  perverted  to  such  mischievous  purposes 
as  to  be  productive  of  very  serious  grievances.* 
As  a  remedy  therefor  successive  statutes  were  en- 
acteci,*  but  means  for  evading  them  were  speedily 
devised,  and  the  evils  complained  of  continued 
to  exist.*"^  At  length  parliament  passed  the  stat- 
ute of  21  Henry  YIII,  chapter  la  (A.  D.  1535), 
entitled  "An  act  concerning  uses  and  wills," 
usually  called  the  statute  of  uses;"*  which,  by  a 
sudden  and  strong  effort  of  legislative  power, 
converted  equitable  into  legal  estates.*^  This 
statute,  after  reciting  the  inconveniences  insepa- 
rable from  the  equitable  doctrine  of  uses,  enacts 
that  "when  any  person  shall  be  seised  of  lands, 
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etc.,  to  the  use,  confidence,  or  trust  of  any  other 
person  or  body  politic  the  person  or  corporation 
entitled  to  the  use  in  fee  simple,  fee  tail,  for  life, 
or  years,  or  otherwise,  shall  from  thenceforth 
stand  and  be  seised  or  possessed  of  the  land,  etc., 
of  and  in  the  like  estates  as  they  have  in  the  use, 
trust,  or  confidence;  and  that  the  estate  of  the 
person  so  seised  to  uses  shall  be  deemed  to  be  in 
him  or  them  that  have  the  lise,  in  such  quality, 
manner,  form,  and  condition  as  they  had  before 
in  the  use."®  It  seems  to  have  been  the  inten- 
tion  of  the  legislature  entirely  to  abolish  the 
practice  of  conveying  to  uses;'^  and  the  statute 
has  so  far  answered  this  intention  as  to  unite  the 
legal  seisin  and  possession  of  the  land  to  the  use 
immediately  upon  its  creation,®  thereby  making 
the  cestui  que  use  complete  owner  of  the  lands, 
as  well  at  law  as  in  equity,®  and  subjecting  them 
to  the  charges  and  encumbrances  of  the  cestui 
que  use.^®  The  lands  likewise  ceased  to  be  devis- 
able by  will.*^  The  three  circumstances  neces- 
sary to  the  execution  of  a  use  under  the  statute 
are:  1.  A  person  seised  to  the  use  of  some  other 
person;  2.  A  cestui  que  use  in  esse;  3.  A  use  in 
esse,  in  possession,  remainder,  or  reversion.^* 

1  See  1  Greenleafs  Cruise  on  Real  Property,  310; 
Chudleigh's  Case,  1  Rep.  122. 

2  Stat.  2  .Richard  II,  c.  23;  Stat.  15  Richard  II,  c.  5; 
Stat.  1  Richard  HI,  c.  1;  Stat.  50  Edward  III.  See  2 
Washburn  on  Real  Property,  ♦lOS. 

3  1  Greenleaf  s  Cruise  on  Real  Property,  ♦SIS. 
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4  2  Blackstone's  Commentaries,  332;  4  Kent's  Com- 
mentaries, 294;  1  Greenleaf  s  Cruise  on  Real  Property, 
313. 

5  Burton  on  Real  Property,  127.  See  Williams  on 
Real  Property,  133;  Hopkins  v.  Hopkins,  1  Atk.  591;  1 
Spence's  Equity  Jurisdiction,  494;  Vander  Volgen  v. 
Yates,  3  Barb.  Ch.  243. 

6  2  Blackstone's  Commentaries,  232,  233;  2  Washburn 
on  Real  Property,  *110,  *111. 

7  Coke  on  Littleton,  271;  1  Greenleaf  s  Cruise  on  Real 
Property,  316;  Chudleigh's  Case,  1  Rep.  124. 

8  1  Greenleafg  Crufse  on  Real  Property,  317;  and  see 
Bryan  v.  Bradley,  16  Conn.  484;  Johnson  v.  Johnson,  7 
Allen,  197,  83  Am.  Dec.  676. 

9  2  Blackstone's  Commentaries,  333;  Brent's  Case, 
2  Leon.  18;  and  see  Bliss  v.  Smith,  1  Ala.,  N.  S.,  273; 
Melick  V.  Pidcock,  44  N.  J.  Eq.  525,  6  Am.  St.  Rep.  901; 
Snelling  v.  Lamar,  32  S.  C.  72,  17  Am.  St.  Rep.  835. 

10  2  Blackstone's  Commentaries,  333;  1  Greenleaf's 
Cruise  on  Real  Property,  317;  Brenfs  Case,  2  Leon.  18. 

11  2  Blackstone's  Commentaries,  333. 

12  Chudleigh's  Case,  1  Rep.  126;  and  see  Chenery  v. 
Stevens,  97  Mass.  85. 

§  152.    Who  may  be  Seised  to  Uses. 

All  persons,  including  femes  covert  and  infants, 
who  were  capable  of  being  seised  to  uses  before 
the  statute,^  may,  under  the  statute,  be  seised  to 
a  use.^  But  the  words  of  the  statute,  which  are, 
"any  person  or  persons,^^  exclude  aliens  and  cor- 
porations;^ and  it  is  said  that  a  person  uncer- 
tain is  not  within  the  statute.'* 

1  See  sec.  150.  ante;  Chudleigh's  Case,  1  Rep.  126a. 

2  1  Greenleaf s  Cruise  on  Real  Property,  317.  See 
Pimb's  Case,  Moore,  196. 

3  1  Greenleaf  s  Cruise  on  Real  Property,  318;  and  see 
King  V.  Boys,  Dyer,  283;  Ferguson  v.  Franklin,  9  Munf. 


413  USES  AND  TRUSTS.  I  153 

305.  In  the  United  States  the  word  "persons"  includes 
corporations:  See  Boone  on  Corporations,  sec.  4;  United 
States  V.  Amedy,  11  Wheat.  392. 

4    2  Washburn  on  Real  Property,  *113. 

§  163.    What  Property  Within  Statute. 

The  words  of  the  statute  comprehend  every 
species  of  real  property  in  possession,  remainder, 
or  reversion;^  and  therefore,  not  only  corporeal 
hereditaments,  hnt  also  incorporeal  ones,  as  ad- 
vowsons,  rents,  etc.,  may  be  conveyed  to  uses.^ 
But  in  law  every  disposal  supposes  a  precedent 
property  and,  therefore,  no  person  can  convey  a 
use  in  land  of  which  he  is  not  seised  in  possession 
when  the  conveyance  is  made.*  The  word 
"seised,"  in  the  statute,  extends  to  every  estate  of 
freehold;'*  therefore  a  tenant  in  tail  may  be  seised 
to  a  use.*^  So  the  statute  will  execute  the  use 
declared  upon  the  seisin  of  a  grantee  for  life;® 
but  such  use  will  determine,  together  with  the 
legal  estate  transferred  to  it  by  the  statute,  upon 
the  death  of  the  tenant  for  life.'^ 

1  See  Greenleaf  s  Cruise  on  Real  Property,  314;  Bur- 
ton on  Real  Property,  128. 

2  1  Greenleaf's  Cruise  on  Real  Property,  321;  Yelver- 
ton  V.  Yelverton,  Cro.  Eliz.  401;  Tudor's  Leading  Cases 
on  Real  Property,  259;  Franciscus  v.  Reigert,  4  Watts, 
118. 

3  Yelverton  v.  Yelverton,  Cro.  Eliz,  401.  See  Galliers 
V.  Moss,  9  Bam.  &  C.  267;  Gilbertson  v.  Richards,  4 
Hurl.  &  N.  277. 

4  1  Greenleaf  8  Cruise  on  Real  Property,  318;  Craw- 
ley's Case,  2  And.  130. 

5  1  Greenleaf  8  Cruise  on  Real  Property,  320. 
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6  1  Greenleaf  8  Cruise  on  Real  Property,  321;  and  see 
Norton  v.  Frecker,  1  Atk.  523. 

7  Crawley's  Case,  Cro.  Eliz.  721;  Williams  v.  Jekyll, 
2  Ves.  682 

§  154.    Must  be  a  Cestui  Que  Use  in  Esse. 

A  use  requires  a  cestui  que  use  in  esse,  and  if 
a  use  be  limited  to  a  person  not  in  esse,  or  to  a 
person  uncertain,  the  statute  can  have  no  opera- 
tion until  the  cestui  que  use  comes  into  being,  or 
is  ascertained.^  But  in  respect  to  those  who 
may  be  cestuis  que  use,  all  persons  who  are  capa- 
ble of  taking  lands  by  any  common-law  convey- 
ance may  also  have  a  use  limited  to  them,  not 
even  excluding  corporations.*  And  a  use  raised 
by  a  husband  to  his  wife  will  be  executed  by  the 
statute.*  In  general,  the  cestui  que  use  must  be 
a  different  person  from  the  one  who  is  seised  to 
the  use;^  and  if  the  party  seised  to  the  use  and 
the  cestui  que  use  be  the  same  person,  he  never 
takes  under  the  statute,  unless  there  be  a  direct 
impossibility  or  impertinency  for  the  use  to  take 
effect  by  the  common  law.*^  A  cestui  que  use 
may  take  any  estate  known  to  the  law,  whether 
in  fee  simple  or  fee  tail,  term  of  life,  or  years, 
or  otherwise,  or  in  remainder  or  reversion.® 

1  1  Greenleaf's  Cruise  on  Real  Property,  322;  2 
Blackstone's  Commentaries,  334;  Ashhurst  v.  Given,  5 
Watts  &  S.  323;  Reformed  Dutch  Church  v.  Veeder,  4 
Wend.  494;  Sewall  v.  Cargill,  15  Me.  414. 

2  1  Greenleaf's  Cruise  on  Real  Property,  322. 

3  Bedell's  Case,  7  Rep.  40;  Coke  on  Littleton,  112a; 
and  see  Martin  v.  Martin,  1  Me.  394;  Thatcher  v. 
Omans,  3  Pick.  521. 
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4  1  Greenleaf  s  Cruise  on  Real  Property,  823. 

5  Sammes'  Case,  13  Rep.  56;  Jackson  t.  Myers,  3 
Johns.  388,  3  Am.  Dec.  504;  Jackson  v.  Gary,  16  Johns. 
802;  Jenkins  v.  Young,  Cro.  Car.  231. 

6  1  Greenleaf's  Cruise  on  Real  Property,  322. 

§  155.    Mnst  be  a  Use  in  Esse. 

A  use  in  esse  in  possession,  remainder,  or  rever- 
sion, is  the  third  requisite  to  the  execution  of  a 
use  under*  the  statute;^  though  it  is  immaterial 
whether  this  use  be  created  by  an  express  declara- 
tion, or  whether  it  results  or  arises  from  an  im- 
plication of  law.*  Upon  the  concurrence  of 
these  three  circumstances — ^namely,  a  person 
seised  to  a  use,^  a  cestui  que  use  in  esse,^  and  a 
use  in  esse- — the  use  is  said  to  be  executed;^  that 
is,  the  possession  and  legal  estate  in  the  land  out 
of  which  the  use  is  granted  is  immediately  taken 
from  the  feoffee  to  uses,  and  vested  in  the  cestui 
que  use.®  The  seisin  and  possession  thus  trans- 
ferred are  not  a  mere  title  to  enter  upon  the  land, 
but  an  actual  estate;''  and  consequently  subject  to 
escheat,  curtesy,  dower,  and  all  the  incidents  to 
which  a  legal  estate  is  liable.^ 

1  Chudleigh*s  Case,  1  Rep.  126a. 

2  Chudleigh's  Case,  1  Rep.  126a;  1  Greenleaf  s  Cruise 
on  Real  Property,  326;  Bryan  v.  Bradley,  16  Conn.  485. 

8    See  sees.  151,  152,  ante. 

4  Sec.  154,  ante. 

5  Chudleigh's  Case,  1  Rep.  126a;  Cro.  Eliz.  46;  Bryan 
T.  Bradley,  16  Conn.  483. 

6  Coke  on  Littleton,  266b;  1  Greenleaf's  Cruise  on 
Real  Property,  327. 
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7  Chiidleiffh's  Case,  1  Rep.  126a;  Barker  v.  Keate,  2 
Mod.  249;  Bliss  v.  Smith,  1  Ala.,  N.  S.,  273;  Duvall  v. 
Bibb,  3  Call,  362. 

8  See  Tudor's  Leading  Cases  on  Real  Property,  261; 
Sanders  on  Uses  and  Trusts,  119. 

§  156.     Construction  of  Statute. 

It  was  the  intention  of  the  statute  to  restore 
the  ancient  common  law  which,  in  a  manner,  had 
become  subverted  by  abusive  and  erroneous  uses.^ 
And  in  construing  the  statute,  it  was  settled  by 
the  courts  that  the  same  technical  words  of  limi- 
tation necessary  to  create  an  estate  in  fee  upon 
a  conveyance  at  common  law  were  equally  neces- 
sary upon  a  conveyance  to  uses  under  the  stat- 
ute.^ But,  in  other  instances,  a  strict  construc- 
tion of  the  statute  was  insisted  upon,  and  its  in- 
tent thereby  defeated.^  Thus,  it  was  decided  by 
the  judges  that  no  use  limited  upon  a  use  could 
be  executed  by  the  statute;'*  and  therefore  that  a 
grant  to  A,  to  the  use  of  B,  to  the  use  of  C,  vested 
the  legal  estate  by  force  of  the  statute  in  B,  while 
C  retained  the  beneficial  ownership  in  the  same 
manner  as  if  the  statute  had  never  been  passed.* 
In  such  cases  the  whole  effect  of  the  law  was  to 
change,  not  the  estate,  but  the  trustee;®  and  uses, 
under  the  name  of  trusts,  were  revived  and  per- 
petuated.'" 

1  Chudleigh's  Case.  1  Rep.  129b;  and  see  sec.  151, 
ante. 

2  Tudor's  Leading  Cases  on  Real  Property,  261;  Abra- 
ham V.  Twig,  Cro.  Eliz.  478;  Makepeace  v.  Fletcher, 
Com.  R.  457;  Tapner  v.  Merlott,  Willes,  180;  Foster  v. 
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Romney,  11  East,  594;  Varnhorn  v.  Harrison,  1  Dall. 
137,  1  Am.  Dec.  229. 

3  1  Greenleaf  8  Cruise  on  Real  Property,  332;  Corbet's 
Case,  1  Rep.  87b. 

4  Burton  on  Real  Property,  151;  and  see  Wilson  v. 
Cheshire,  1  McCord,  233;  Vander  Volgen.  v.  Yates,  2 
Barb.  Ch.  250. 

5  Burton  on  Real  Property,  151;  TyrreFs  Case,  Dyer, 
155a;  and  see  Chaplin  v.  Chaplin,  3  P.  Wms.  229;  Hop- 
kins V.  Hopkins,  1  Atk.  591. 

6  Hopkins  v.  Hopkins,  1  Atk.  591. 

7  See  Hopkins  v.  Hopkins,  1  Atk.  591;  Vander  Volgen 
T.  Yates,  3  Barb.  Ch.  243,  249;  Ashhurst  v.  Given,  5 
Watts  &  S.  327;  1  Spence's  Equity  Jurisdiction,  466. 

§  157.    Statute  of  Uses  in  United  States. 

The  doctrine  of  .the  statute  of  uses  (27  Henry 
ITI,  c.  10)  has  become  incorporated  into  and  is 
declared  to  be  a  part  of  the  common  law  in  sev- 
eral of  the  states;^  and  full  effect  is  given  to  the 
provisions  of  the  statute,  excepting  where  they 
are  superseded  by  express  legislation.*^  'But  the 
statute  seems  never  to  have  been  in  force  in 
Ohio,*  nor  in  Vermont;*  and  in  New  York  uses 
and  trusts  were  declared  by  the  Eevised  Statutes 
to  be  abolished,  except  as  therein  authorized  and 
modified.*'*  In  New  Jersey,  a  statute  enacted  by 
the  legislature  accomplishes  substantially  the 
same  thing  as  the  English  statute  of  uses.®  In 
Virginia,  a  partial  substitute  for  the  English 
statute  was  provided  by  legislative  enactment;'' 
and  so  in  some  of  the  other  states.®  In  respect  to 
the  operation  of  the  statute  of  uses,  it  may  be  ob- 
served generally   that  no  transmutations  of  pos- 
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estate  is  called  the  trustee,  and  the  person  entitled 
to  the  profits  is  called  the  cestui  que  trust,  or  bene- 
ficiary.'* Cases  of  trust  are,  for  the  most  part,  of 
equitable  cognizance,  and  courts  of  equity  are 
charged  with  the  duty  of  seeing  them  fulfilled.* 
They  are  interests  resting  in  equity  and  con* 
science,  and  the  same  general  rules  are  applicable 
thereto  in  equity  as  were  formerly  applied  to  uses;^ 
though  it  should  be  observed  that  trusts  have  been 
more  nearly  assimilated  to  legal  estates  than  had 
ever  been  done  in  respect  to  uses.'^  Equity  has  no 
jurisdiction  over  a  trust,  where  the  trust  is  created 
and  both  the  trustee  and  trust  estate  are  without 
the  state.* 

1  See  sec.  156,  ante;  Johnson  v.  Fleet,  14  Wend.  180. 

2  1  Greenleaf's  Cruise  on  Real  Property,  351;  1 
Spence*s  Equity  Jurisdiction,  494.  See  Gushing  v. 
Blake,  30  N.  J.  Eq.  698. 

3  1  Greenlears  Cruise  on  Real  Property,  351,  852; 
and  see  2  Blackstone's  Commentaries,  336;  Story's 
Equity  Jurisprudence,  sec.  964;  Pooley  v.  Budd,  14Beav. 
34;  7  Eng.  L.  &  Eq.  229;  Talbott  v.  Todd,  5  Dana,  199; 
Sturpes  V.  Knapp,  31  Vt.  1;  and  see  Wallace  v.  Wain- 
wright,  87  Pa.  St.  263. 

4  1  Greenleaf*s  Cruise  on  Real  Property,  352;  Story's 
Equity  Jurisprudence,  sec.  964. 

5  Broughton  t.  Langley,  2  Ld.  Raym.  878;  Newhall  v. 
Wheeler,  7  Mass.  198;  Shober  v.  Hauser,  4  Dev.  &  E. 
96;  Fisher  v.  Fields,  10  Johns.  494;  Read  v.  Patterson, 
44  N.  J.  Eq.  211,  6  Am.  St.  Rep.  877;  Buckingham  v. 
Clark,  61  Conn.  204;  McCampbell  v.  Brown,  48  Fed.  Rep. 
795. 

6  Fisher  v.  Fields,  10  Johns.  506;  and  see  sec.  150, 
ante. 

7  See  Banks  v.  Sutton,  2  P.  Wms.  713;  Burgess  v. 
Wheate,  1  W.  Black.  180;  Price  v.  Sisson.  13  N.  J.  Eq. 
179, 
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8  Lines  v.  Lines,  142  Pa.  St.  149,  24  Am.  St.  Rep. 
487.  See  First  Nat.  Bank  v.  National  etc.  Banli,  156  N. 
Y.  459. 

§  159a.    Classification. 

Trusts  may  be  express  or  implied.  The  former 
are  expressly  created  by  act  of  the  parties.^  A 
trust  is  implied  when  deducible  from  the  trans- 
actiou  as  matter  of  intent,  or  when  the  law  at- 
taches to  such  transaction  the  incidents  of  a 
trust.*  A  constructive  trust  is  one  imposed  by 
construction  of  law,  independently  of  the  inten- 
tion of  the  parties,  or  one  that  arises  when  a  per- 
son, clothed  with  a  fiduciary  character,  by  fraud 
or  otherwise  gains  some  advantage  to  himself.* 
Trusts  are  also  classified  as  simple  and  special.  A 
simple  or  passive  trust  is  where  property  is  vested 
in  one  person  upon  trust  for  another,  without  fur- 
ther specifications  or  directions.'*  A  special  or 
active  trust,  on  the  other  hand,  maintains  the  legal 
estate  in  the  trustee,  to  enaible  him  to  perform  the 
duties  devolved  on  him  by  the  donor.*^  An  execu- 
tory trust  is  one  in  which  the  limitations  are  im- 
perfectly declared,  and  the  donor^s  intention  is 
expressed  in  such  general  terms  that  something 
not  fully  declared  is  required  to  be  done,  in  order 
to  complete  and  perfect  the  trust,  and  give  it 
eifect.  But  if  the  limitations  are  fully  and  per- 
fectly declared,  the  trust  is  regarded  as  an  exe- 
cuted trust.® 

1    Russell  v.  Peyton,  4  111.  App.  473. 
Boone  Real  Prop.— 36 
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2  Jones  v.  Wadsworth,  11  Phila.  227,  229;  and  see 
Jackson  v.  Jackson,  91  U.  S.  125.    See  sec.  163,  post. 

3  Burks  V.  Burks,  66  Tenn.  353,  356. 

4  McKcnzie  v.  Sumner,  114  N.  C.  425. 

5  Dodson  v.  Ball,  60  Pa.  St.  492,  100  Am.  Dec.  586; 
Rife  V.  Geyer,  59  Pa.  St.  393,  98  Am.  Dec.  351. 

6  Gushing  v.  Blake,  30  N.  J.  Eq.  G89;  Estate  of  Smith, 
144  Pa.  St.  428,  27  Am.  St.  Rep.  641;  Egerton  v.  Brown- 
low,  4  H.  L.  Gas.  210. 

§  160.     Creation  of  Trusts. 

One  direct  mode  of  creating  a  trust  is  by  limit- 
ing a  use  upon  a  use.^  Thus,  a  conveyance  or  de- 
vise to  A,  to  the  use  of  B,  to  the  use  of  C,  gives 
0  a  trust,  the  legal  estate  vesting  in  B.^  C  retains 
the  beneficial  ownership,  and  is  entitled  to  the 
rents  and  profits  of  the  land,  and  to  the  execution 
of  such  conveyances  by  B  as  he  may  choose  to 
direct;^  for  it  is  evident  that  B,  the  fi.rst  cestui 
que  use,  was  never  intended  by  the  parties  to  have 
any  beneficial  interest  in  the  land."*  A  second 
mode  of  creating  a  trust  is  where  the  person 
named  as  trustee  has  certain  duties  charged  upon 
him  in  respect  to  the  property,  which  require  that 
the  legal  estate  should  be  vested  in  him;*^  as,  for 
instance,  the  duty  to  receive  and  pay  over  the 
rents  and  profits  to  the  cestui  que  trust.®  In  such 
case  the  use  is  not  executed,  even  though  all  the 
eestuis  que  trust  are  sui  juris.''  But  a  provision 
that  the  cestui  que  trust  should  take  the  rents  and 
profits,  or  even  that  he  should  be  permitted  to  re- 
ceive them,  would  make  an  executed  use,  the  legal 
estate  becoming  vested  in  the  cestui.®    A  third 
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mode  in  which  a  trust  estate  is  created  is  where 
the  estate  granted  to  one  to  the  use  of  another  is 
less  than  a  freehold,  and  cannot,  therefore,  be  exe- 
cuted in  the  cestui  que  use  by  the  statute  of  uses, 
the  word  "seised''  used  in  the  statute  being  appli- 
cable only  to  freehold  estates.®  Trusts  created  in 
the  modes  above  described  (by  deed  or  by  will) 
are  known  as  express  trusts.^®  Words  of  inheri- 
tance are  not  necessary  in  a  conveyance  vesting 
property  in  a  trustee,  if  the  purposes  of  the  trust 
indicate  that  an  estate  in  fee  was  intended.*^ 

1  See  2  Blackstone's  Commentaries,  336:  Goodright 
▼.  Well?,  2  Dong.  774;  Tyrrel's  Case,  Tyer,  l"55a;  Wilson 
▼.  Cheshire,  1  McCord,  233. 

2  Frnncisciis  v.  Reigart,  4  Watts,  108;  Thatcher  v. 
Omans,  3  Pick.  528;  Venables  v.  Morris,  7  Term  Rep. 
342;  Doe  v.  Passingham,  6  Barn.  &  C.  305. 

3  Whetstone  v.  Bury,  2  P.  Wms.  146;  Calvert  v.  Eden, 
2  Har.  &  McH.  279;  Doe  v.  Passingham,  6  Barn.  &  C. 
305.    See  Nash  v.  Coates,  3  Barn.  &  Aid.  839. 

4  2  Blackstone's  Commentaries,  336.  Under  the  oper- 
ation of  the  New  York  statute  (1  Rev.  Stats.,  p.  727),  a 
conveyance  to  A,  in  trust  for  B,  in  trust  for  C,  at  once 
vests  the  title  in  C,  and  would  vest  it  in  the  cestui  que 
trust  last  named,  however  numerous  the  trusts  created: 
Johnson  v.  Fleet,  14  Wend.  180. 

5  See  Broughton  v.  I^angley,  2  Ld.  Raym.  873:  Bag- 
shaw  V.  Spencer,  1  Ves.  Sr.  142;  Doe  v.  Homfray,  6  A.d. 
&  E.  206;  Ward  v.  Amory,  1  Curt.  419;  Lancaster  v. 
Dolan,  1  Rawlp.  231;  Schley  v.  Lyon,  6  Ga.  530;  Morton 
V.  Barrett,  22  Me.  257;  Barker  v.  Greenwood,  4  Mees.  & 
W.  421. 

6  Shankland's  Appeal,  47  Pa.  St.  113;  and  see  Copp 
V.  Norwich,  24  Conn.  28;  Tilly  v.  TiUy,  2  Bland.  442; 
Norton  v.  Leonard,  12  Pick.  158;  You  v.  Flinn,  34  Ala. 
409. 

7  Barrett's  Appeal,  46  Pa.  St.  392,  86  Am.  Dec.  502. 
See  Gushing  v.  Blake,  30  N.  J.  Eq.  089. 
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8  Broughton  v.  Langley,  2  Ld.  Raym.  873;  Kinch  v. 
Ward,  2  Sim.  &  St.  409.  Trustees  must  not  in  general 
be  allowed,  by  mere  construction  or  implication,  to  take 
a  greater  estate  than  the  nature  of  the  trust  demands: 
Doe  V.  Barthrop,  5  Taunt.  385;  and  see  Doe  v.  Simpson, 
3  East,  172;  Laurens  v.  Jenny,  1  Spears,  356;  Gould  v. 
Lamb,  11  Met.  84;  Upham  v.  Vamey,  15  N.  H.  4G2. 

9  1  Greenlearg  Cruise  on  Real  Property,  368.  Com- 
pare Tabb  V.  Baird,  3  Cdll,  482. 

10  See  Johnson  v.  Fleet,  14  Wend.  180;  Cook  v.  Elling- 
ton, 6  Jones  Eq.  371;  Gibson  v.  Foote,  40  Miss.  792; 
Russell  V.  Payton,  4  HI.  App.  473. 

11  Kennedy  v.  Gramling,  33  S.  C.  367,  26  Am.  St. 
Rep.  676,  681. 

§  161.    Declaration  of  Trust. 

The  English  statute  of  frauds  (29  Charles  II, 
c.  3,  sec.  7)  requires  -all  declarations  or  creations 
of  trusts  in  real  estate  to  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  creat- 
ing the  trust,  or  by  his  last  will  in  writing.^  No 
particular  form  of  declaration  is,  however,  pre- 
scribed, nor  is  it  necessary  that  it  should  be  by 
deed;  and  a  trust  may  be  shown  to  exist  by  a  let- 
ter, note,  or  memorandum  in  writing.*  So  intima- 
tions in  a  will,  of  hope  or  recommendation,  will 
raise  a  trust.^  And  the  time  when  the  declaration 
of  the  trust  is  made  may  be  either  before  or  after 
the  conveyance  to  the  trustee.^  Nor  is  it  necessary 
that  the  declaration  be  made  to  the  cestui  que 
trust;*^  though  made  without  his  knowledge,  it 
may  be  afifirmed  by  him,  and  its  execution  en- 
forced.* But  evidence  of  the  creation  or  transfer 
of  a  trust  must  all  be  in  writing,  so  as  not  to  neces- 
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fiitate  a  resort  to  parol  evidence,  even  to  connect 
dififerent  writings  together^ 

1  See  1  Greenleaf  s  Cruise  on  Real  Property,  8G8;  1 
Spence*s  Equity  Jurisdiction,  497;  Smith  v.  Matthews, 
3  De  Gex,  F.  &  J.  189;  Walker  t.  Locke.  5  Cush.  90; 
Moore  v.  Jordan,  65  Miss.  229,  7  Am.  St.  Rep.  641;  Don- 
lin  V.  Bradley,  119  111.  412;  Barr  v.  O'Donnell,  76  Cal. 
469,  9  Am.  St.  Rep.  242.  In  those  states  where  this  pro- 
vision of  the  statute  of  frauds  has  not  been  adopted,  a 
trust  may  be  proved  by  parol:  Foy  v.  Foy,  2  Hayw.  (N. 
C.)  131;  Miller  v.  Thatcher,  9  Tex.  482,  60  Am.  Dec.  172; 
Johnson  v.  Delaney,  35  Tex.  48;  4  Kent's  Commentaries, 
305,  note. 

2  Fisher  v.  Fields,  10  Johns.  495;  Steere  v.  Steere,  5 
Johns.  Ch.  1;  Tracy  v.  Tracy,  3  Bradf.  57;  Throop  v. 
Hatch,  3  Abb.  Pr.  23;  Scituate  v.  Hanover,  IG  Pick.  222; 
Norman  v.  Burnett,  25  Miss.  183;  Ray  v.  Simmons,  11 
R.  I.  266,  23  Am.  Rep.  447;  Hamer  v.  Sidway,  124  N.  Y. 
538,  21  Am.  St.  Rep.  693:  Loring  v.  Palmer,  118  U.  S. 
321;  Hutchins  v.  Van  Vechten,  140  N.  Y.  115;  Wright 
V.  Douglass,  7  N.  Y.  564;  Kingsbury  v.  Burnside,  58  111. 
310,  11  Am.  Rep.  67.  It  is  sufficient  if  the  intention  to 
create  the  trust  can  be  fairly  collected  from  the  instru- 
ment: Morse  v.  Moree,  85  N.  Y.  53;  Estate  of  Smith,  144 
Pa.  St.  428,  27  Am.  St.  Rep.  641. 

3  Harper  v.  Phelps,  21  Conn.  257;  Harrison  v.  Harri- 
son, 2  Gratt.  1;  Anderson  v.  Hammond,  2  Lea,  281,  31 
Am.  Rep.  612;  McMahon  v.  Allen,  4  E.  D.  Smith,  519; 
Ingliss  V.  Trustees  etc.,  3  Pet.  119;  Cook  v.  Ellington,  6 
Jones  Eq.  371;  Pennock's  Estate,  20  Pa.  St.  274.  Com- 
pare Williams  v.  Worthington,  49  Md.  572,  33  Am.  Rep. 
286;  Foose  v.  Whitmore,  82  N.  Y.  405,  37  Am.  Rep.  572; 
In  re  Hutchinson,  L.  R.  8  Ch.  Div.  540;  Barrett  v.  Marsh, 
126  Mass.  216;  Hess  v.  Singler,  114  Mass.  56. 

4  Jackson  v.  Moore,  6  Cow.  706;  Malin  v.  Malin,  1 
Wend.  625;  Reid  v.  Fitch,  11  Barb.  399;  Barrell  v.  Joy, 
16  Mass.  223. 

5  Barrell  v.  Joy,  16  Mass.  221. 

6  Weston  v.  Barker,  12  Johns.  276,  7  Am.  Dec.  319; 
Crocker  v.  Higgins,  7  Conn.  342;  Woodbury  v.  Bowman, 
14  Me.  154,  31  Am.  Dec.  40;  Bryant  v.  Russell,  23  Pick. 
520;  Neilson  v.  Blight,  1  Johns.  Cas.  205. 
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7  Arms  v.  Ashley,  4  Pick.  71;  Abeel  v.  Radcliff,  13 
Johns.  297,  7  Am.  Dec.  377;  Rutledge  v.  Smith,  1  Mc- 
Cord,  119;  Green  v.  Gates,  73  Mo.  115;  Bibb  v.  Hunter, 
79  Ala.  351.  Compare  Kingsbury  v.  Burnside,  58  111. 
810,  11  Am.  Rep.  67. 

* 

§  161a.    Same — Continued. 

To  the  constitution  of  every  express  trust  there 
Dinst  be  a  trustee,  an  estate  to  vest  in  him  and  a 
Lencficiary;^  and  there  must  be  either  an  explicit 
declaration  of  trust,  or  circumstances  which  show 
beyond  a  reasonable  doubt  that  a  trust  was  in- 
tended to  be  created.^  But  the  law  will  not  per- 
mit a  trust  to  fail  because  it  may  be  inartificially 
declared  or  expressed.*  Any  form  of  instrument 
will  be  sufficient  to  answer  the  requirements  of 
the  statute  of  frauds,  when  there  is  no  prescribed 
form  of  words  in  which  the  declaration  must  be 
made  in  order  to  be  valid.^  So  it  is  held  that 
v/hile  an  express  trust  in  land  cannot  be  created  by 
]")arol,  a  parol  agreement  to  hold  the  proceeds  of  a 
sale  of  the  land  in  trust  for  another  is  valid,  if 
based  upon  a  sufficient  consideration,  and  that  the 
conveyance  by  a  wife  of  her  inchoate  interest  in 
land  is  sufficient  consideration  to  esta)blish  such  a 
trust.*^  So,  when  there  is  some  written  evidence  of 
the  existence  of  a  trust,  parol  evidence  is  admissi- 
ble to  show  the  truth  and  nature  of  the  transac- 
tion.® In  California,  an  express  trust  can  be  crea- 
ted only  by  a  writing,  subscribed  by  the  party 
creating  it.''  A  trust  not  sufficiently  declared  on 
the  face  of  a  will,  or  by  a  writing  identified  as  a 
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part  of  it,  cannot  be  set  up  by  extrinsic  evidence 
to  defeat  the  rights  of  the  heirs  at  law,  or  next  of 
kin.®  The  intention  of  a  testator  to  create  a  trust 
must  be  apparent  from  the  face  of  his  will,  apart 
from  the  mere  existence  of  words  of  trust  and  con- 
fidence, or  none  will  be  deemed  to  exist.    A  trust 

• 

is  not  created  by  the  expression  of  a  mere  wish  in 
a  will.®  But  express  words  are  not  necessary  to 
the  creation  of  a  trust  by  will,  and  if,  from  the 
language  used,  in  view  of  the  whole  disposition  of 
the  estate,  such  an  intention  is  manifest,  a  trust 
will  be  implied.^**  A  will  and  codicil  taken  and 
construed  together  mav  be  sufficient  to  establish  a 
trust.*^  But  a  trust  estate  will  never  be  implied, 
where  it  would  render  the  will  illefijal  and  void.*® 

1  Greene  v.  Greene,  125  N.  Y.  500,  21  Am.  St.  Eep. 
743;  and  see  Nichols  v.  Emery,  109  Cal.  323,  50  Am. 
St.  Rep.  43. 

2  Yoiinff  V.  Young,  80  N.  Y.  438,  36  Am.  Rep.  634; 
Beaver  v.  Beaver,  117  N.  Y.  421,  15  Am.  St.  Rep.  531. 

3  Hale  v.  Hale,  125  111.  399;  Connecticut  River  Sav. 
Bank  v.  Albee,  64  Vt.  571,  33  Am.  St.  Rep.  944. 

4  Renz  v.  Stoll,  94  Mich.  377,  34  Am.  St.  Rep.  358; 
Cathcart  v.  Nelson,  70  Vt.  317;  and  see  De  Laurence  I  v. 
De  Boom,  48  Cal.  581;  Estate  of  Smith,  144  Pa.  St.  428, 
27  Am.  St.  Rep.  641. 

5  Talbott  V.  Barber,  11  Ind.  App.  1,  54  Am.  St. 
Rep.  491;  and  see  Mohn  v.  Mohn,  112  Ind.  285;  Thomas 
▼.  Merry,  113  Ind.  83. 

6  Johnson  v.  Calnan,  19  Colo.  168,  41  Am.  St.  Rep. 
224;  and  see  Homer  v.  Homer,  107  Mass.  82;  McNay  v. 
McNay,  43  N.  J.  Eq.  47. 

7  Cal.  Civ.  Code,  sec.  852;  Barr  v.  0*Donnell,  76  Cal. 
469,  9  Am.  St.  Rop.  242.    Sec  Polk  v.  Boggs,  122  Cal.  114. 

8  Olliffe  v.  Wells,   130  Mass.  221;  Heidenheimer  v. 
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Bauman,  84  Tex.  174,  31  Am.  St.  Rep.  29;  and  see  Moran 
V.  Moran,  104  Iowa,  216,  65  Am.  St.  Rep.  443. 

9  Ringe  v.  Kellner,  99  Pa.  St.  460;  Good  v.  Fich- 
thorn,  144  Pa.  St.  287,  27  Am.  St.  Rep.  630;  Boyle  v. 
Boyle,  152  Pa.  St.  108,  34  Am.  St.  Rep.  629;  Orth  v.  Orth, 
145  Ind.  184,  57  Am.  St.  Rep.  185;  Elliott  v.  Elliott,  137 
Ind.  380,  10  Am.  St.  Rep.  54.  Compare  Noe  v.  Kern, 
93  Mo.  367,  3  Am.  St.  Rep.  544;  Knox  v.  Knox,  59  Wis. 
172,  48  Am.  Rep.  487,  instances  of  words  held  suflacient 
to  raise  precatory  trusts. 

10  Cockrill  v.  Armstrong,  31  Ark.  580;  and  see  Major 
V.  Herndon,  78  Ky.  123;  Hundley  v.  Wrightson,  60  Md. 
198;  Meek  v.  Briggs,  87  Iowa,  610,  43  Am.  St.  Rep.  410; 
Murphy  v.  Carlin,  113  Mo.  112,  35  Am.  St.  Rep.  699; 
Hale  V.  Hale,  146  HI.  227. 

11  Ward  V.  Ward,  105  N.  Y.  68. 

12  Greene  v.  Greene,  125  N.  Y.  506,  21  Am.  St:  Rep. 
743. 

§  162.    Acceptance  of  Trust. 

To  constitute  one  a  trustee,  he  must  in  some 
way  accept  the  trust.-*^  But  when  he  has  accepted 
it,  and  has  entered  on  its  execution,  he  cannot  af- 
terward, without  the  consent  of  the  cestui  que 
trust,  or  the  direction  of  the  court,  surrender  or 
discharge  himself  of  the  trust. ^  If  the  person 
named  as  trustee  declines  the  trust,  or  refuses  to 
act,  the  court,  on  proper  application,  will  appoint 
a  trustee,  or  otherwise  provide  for  the  execution  of 
the  trust;*'*  for  it  is  an  established  principle  in 
equity  that  a  trust  shall  not  fail  for  want  of  a 
trustee.'*  Disclaimer  of  a  trust  may  be  established 
by  acts,  or  by  nonaction,  long  continued.*^  It 
may  be  proved  by  any  act  inconsistent  with  an 
acceptance  of  the  trust.*  If  part  of  several 
trustees  disclaim,  the  others  may  qualify  and  exe- 
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cute  the  trast.''  So,  if  one  of  two  persons  named 
as  trustees  dies,  the  other  becomes  the  sole 
trustee.®  But  the  office  of  trustee  cannot  be  del- 
egated without  express  power  for  that  purpose 
granted  in  the  instrument  creating  the  trust .• 

1  Trask  v.  Donoghue,  1  Atk.  370;  Bulkley  t.  De 
Peyster,  26  Wend.  21;  Burritt  v.  Silliman,  13  N.  Y.  93, 
04  Am.  Dec.  532;  Goss  v.  Singleton,  2  Head,  67;  Mc- 
Cuhhin  v.  Cromwell,  2  Gill  &  J.  157;  Cooper  v.  McClure, 
16  HI.  435;  Baldwin  v.  Porter,  12  Conn.  473. 

2  Shepherd  v.  M'Evers,  4  Johns.  Ch.  136,  8  Am.  Dec. 
561;  Gilchrist  v.  Stevenson,  9  Barb.  9;  Doyle  v.  Blake, 
2  Schoales  &  L.  245;  Lowrey  v.  Fulton,  9  Sim.  123; 
Cniger  v.  Holliday,  11  Paige,  314. 

3  Buchanan  v.  Hamilton,  5  Ves.  722;  Wilson  v.  Towle, 
36  N.  H.  129;  In  re  Ledwich,  6  Ired.  Eq.  561;  State  Bank 
V.  Smith,  6  Ala.  75;  Howard  v.  Khodes,  1  Keen,  581; 
Bainbridge  v.  Blair,  1  Beav.  495;  Matter  of  Mechanics^ 
Bank,  2  Barb.  446;  Gibbs  v.  Smith,  2  Rich.  Eq.  131:  and 
see  Smith  v.  Davis,  90  Cal.  25,  25  Am.  St.  Rep.  92;  Dyer 
V.  Leach,  91  Cal.  191,  25  Am.  St.  Rep.  171.  A  court  of 
equity  will  not  enforce  a  trust  where  its  object  is  the 
propagation  of  atheism,  infidelity,  immo-rality,  or  hostility 
to  the  existing  form  of  government:  See  Manners  v. 
Philadelphia  Library  Co.,  93  Pa.  St.  165,  39  Am.  Rep. 
744. 

4  Cloud  v.  Calhoun,  10  Rich.  Eq.  358;  White  v.  Hamp- 
ton, 10  Iowa,  244;  13  Iowa,  261;  Piatt  v.  Vattier,  9  Pet. 
405:  Leggett  v.  Hunter,  19  N.  Y.  445;  25  Barb.  81;  Harris 
v.  Rucker,  13  B.  Mon.  564;  Brandon  v.  Carter,  119  Mo. 
572,  41  Am.  St.  Rep.  673. 

5  Matter  of  Robinson,  37  N.  Y.  261;  Brandon  v.  Car- 
ter, 119  Mo.  572,  41  Am.  St.  Rep.  673. 

6  Williams  v.  King,  43  Conn.  572. 

7  Ellis  v.  Railroad  Co.,  107  Mass.  1,  13. 

8  Wheelers  Appeal,  70  Conn.  511. 

9  Fuller  v.  O'Neal,  69  Tex.  349,  5  Am.  St.  Rep.  59; 
Woddrop  v.  Weed,  154  Pa.  St.  307,  35  Am.  St.  Rep.  832. 
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§  163.    Implied  Trusts. 

Under  the  head  of  implied  trusts  may  be  in- 
cluded resulting  trusts,  and  all  such  trusts  as  are 
not  express.*  They  arise  in  all  those  cases  where 
it  would  be  contrary  to  the  rules  and  principles  of 
equity  that  he  in  whom  the  property  becomes 
vested  should  hold  it  otherwise  than  as  a  trustee.* 
In  other  words,  implied  trusts  are  created  by  con- 
struction of  law  upon  the  acts  or  situation  of  the 
parlies.^  But  the  law  never  implies  a  trust  where 
there  is  an  express  one.'*  And  it  is  said  that  "a 
trust  is  never  presumed  or  implied  as  intended  by 
the  parties,  unless,  taking  all  the  circumstances 
together,  that  is  the  fair  and  reasonable  interpre- 
tation of  their  acts  and  transactions."*  Implied 
trusts  are  expressly  excepted  from  the  operation  of 
the  statute  of  frauds,  and  remain,  as  at  common 
law,  susceptible  of  proof  by  parol.®  Thus,  if  A 
purchases  land  with  his  own  money,  but  the  deed 
is  taken  in  the  name  of  B,  a  trust  results  by  op- 
eration of  law  to  A,''  and  the  fact  may  be  proved 
by  parol;®  if  part  only  of  the  consideration  was 
paid  by  him,  the  trust  results  still,  but  pro  tanto 
only.®  To  create  a  resulting  trust  by  the  payment 
of  money,  the  proof  must  show  that  the  money 
belonged  to  the  cestui  que  trust,  or  had  been  ad- 
vanced as  a  loan  or  a  gift  to  him.*®  And  the  pay- 
ment must  be  part  of  the  transaction,  and  relate 
to  the  time  when  the  purchase  was  made.**  Any 
other  valuable  consideration  will  have  the  same 
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effect  to  raise  a  resulting  trust  as  the  actual  pay- 
ment of  money.*'*     If  land  is  conveyed  without 
consideration  of  any  kind,  and  no  distinct  trust  is 
expressed,  a  trust  results  to  the  grantor.**    But 
the  smallest  consideration  is  sufficient  to  prevent 
any  resulting  trust  in  favor  of  the  grantor.**    If 
fraud  is  practiced  in  procuring  a  conveyance  of 
land,  the  grantee  in  such  conveyance  will  he  con- 
sidered in  equity  as  a  trustee  for  the  grantor.**^ 
And,  as  a  general  rule,  any  party  in  possession  of 
land  hy  fraud  is  in  equity  a  trustee  for  the  person 
beneficially  interested.*®    So  it  is  an  established 
rule   that  no  one   will  be  permitted  to  purchase 
property  in  contravention  to  his  duty;*''  and  if  he 
does  so,  he  will  be  treated  in  equity  as  a  trustee 
for  his  principal  or  cestui  que  trust.*®    Such  pur- 
chase by  a  trustee  is,  however,  voidable  only,  and 
not  void;^®  and  it  may  be  ratified  by  the  cestui 
que  trust,  if  done  with  the  full  knowledge  of  the 
facts.*^   Where  a  father  purchases  land,  and  takes 
a  convevance  in  the  name  of  his  minor  child,  the 
transaction  is  presumed  to  be  an  advancement  ;*** 
but  if  it  expressly  appears  to  have  been  the  inten- 
tion of  the  father  that  it  should  not  be  an  advance- 
ment, a  trust  will  result  to  him.**    Evidence  of 
any  kind,  even  parol  evidence,  is  competent  to  re- 
but the  presumption  of  a  resulting  trust  and  to 
show  a  purchaser's  intention  that  the  estate  should 
belong  to  the  person  in  whose  name  the  convey- 
ance was  taken;^^  provided  it  is  not  offered  to 
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contradict  the  terms  of  the  instrument  creating 
the  estate.** 

1  Johnson  v.  Fleet,  14  Wend.  181;  and  see  Cook  t. 
Fountain,  3  Swanst.  585;  Lloyd  v.  Spillet,  2  Atk.  150; 
Thompson  v.  Peake,  7  Rich.  353;  Brooks  v.  Dent,  1  Md. 
Ch.  523. 

2  Dexter  v.  Stewart,  7  Johns.  Ch.  52;  Turner  v.  Peck, 
1  Barb.  Ch.  549;  Phillips  v.  Crammond,  2  Wash.  C.  C. 
441;  Easterbrooks  v.  Tillinghast,  5  Gray,  17;  Kisler  v. 
Kisler,  2  Watts,  323,  27  Am.  Dec.  308,  312. 

3  Johnson  v.  Fleet,  14  Wend.  181;  Dean  v.  Dean,  6 
Conn.  285;  Jenlson  v.  Graves,  2  Blackf.  440;  Titherington 
V.  Hodge,  81  Ky.  286;  Robarts  v.  Haley,  65  Cal.  397; 
Farmers'  etc.  Bank  v.  Milling  Co.,  1  S.  Dak.  388,  36  Am. 
St.  Rep.  739;  Hagthorp  v.  Hook,  3  Hayw.  (N.  C.)  57. 

4  Dennison  t.  Goehring,  7  Pa.  St.  175,  47  Am.  Dec 
505;  and  see  Farrington  v.  Barr,  36  N.  H.  86;  Squire  ▼. 
Harder,  1  Paige,  494,  19  Am.  Dec.  446;  Anstice  v.  Brown, 
6  Paige,  448. 

5  Story's  Equity  Jurisprudence,  sec.  1195;  and  see 
Cook  V.  Fountain,  3  Swanst.  585. 

6  Jackson  v.  Stembergh,  1  Johns.  Cas.  153;  Childs 
V.  Jordon,  106  Mass.  321;  Pritchard  v.  Brown,  4  N.  H. 
397,  17  Am.  Dec.  431;  Wallace  v.  Duffield,  2  Serg.  &  R. 
221,  7  Am.  Dec.  660;  Foote  v.  Colvin,  3  Johns.  216;  Foote 
V.  Bryant,  47  N.  Y.  544;  Reynolds  v.  Sumner,  126  111. 
58,  9  Am.  St.  Rep.  523. 

7  McLenan  v.  Sullivan,  13  Iowa,  525;  Turner  v.  Eford, 
5  Jones  Eq.  106;  Depeyster  v.  Gould,  3  N.  J.  Eq.  474,  29 
Am.  Dec.  723;  Chad  wick  v.  Felt,  35  Pa.  St.  305;  Harder 
v.  Harder,  2  Sand.  Ch.  17;  and  see  Friedlander  v.  John- 
son, 2  Woods,  675;  Tanney  v.  Tanney,  159  Pa.  St.  277, 
39  Am.  St.  Rep.  678;  Riley  v.  Martinelli,  97  Cal.  575. 
33  Am.  St.  Rep.  209;  Deck  v.  Tabler,  41  W.  Va.  332,  56 
Am.  St.  Rep.  837;  Stevenson  v.  Kyle,  42  W.  Va.  229, 
57  Am.  St.  Rep.  854;  Brown  v.  Brown,  79  Va.  64^;  Tay- 
lor V.  Miles,  19  Or.  550;  Dewhurst  v.  Wright,  29  Fla.  223. 

8  Boyd  V.  McLean,  1  Johns.  Ch.  582;  Brown  v. 
Dwelley,  45  Me.  52;  Kelly  v.  Johnson,  22  Mo.  249;  Lind- 
sey  V.  Plattner,  23  Miss.  576;  Smith  v.  Strahan,  16  Tex. 
314;  Lounsbury  v.  Purdy,  18  N.  Y.  515;  Champlin  v. 
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Champlin,  136  111.  309,  29  Am.  St.  Rep.  323;  First  Nat. 
Bank  T.  Campbell,  2  Colo.  App,  271;  Brison  v.  Brison,  75 
Cal.  525,  7  Am.  St.  Rep.  189. 

9  Botsford  v.  Burr,  2  Johns.  Ch.  405;  and  compare 
Shoemaker  v.  Smith,  11  Humph.  81;  Purdy  v,  Purdy,  3 
Md.  Ch.  546;  Franklin  v.  McEntyre,  23  Bl.  91.  But  see, 
contra,  Jackson  v.  Bateman,  2  Wend.  570.  There  must 
be  no  uncertainty  as  to  the  proportion  of  the  property 
to  which  the  trust  extends-:  Baker  v.  Vining,  30  Me.  127; 
Olcott  V.  Bynum,  17  Wall.  59. 

10  Getman  v.  Getman,  1  Barb.  Ch.  499;  Oliver  v. 
Dougherty,  3  lawa,  371;  Pegnes  v.  Pegnes,  5  Ired.  Eq. 
418;  Osborne  t.  Endicott,  6  Cal.  149;  and  see  City  Nat. 
Bank  v.  Hamilton,  34  N.  J.  Eq.  158. 

11  Botsford  V.  Burr,  2  Johns.  Ch.  409;  Barnard  v. 
Jewett,  97  Mass.  87;  Olcott  v.  Bynum,  17  Wall.  44; 
Whiting  V.  Gould,  2  Wis.  552;  Perry  v.  McHenry,  13  Bl. 
227;  Steere  v.  Steere,  6  Johns.  Ch.  1,  9  Am.  Dec.  256; 
Buck  V.  Swazey,  35  Me.  41;  Kellum  v.  Smith,  33  Pa.  St. 
164;  Lehman  v.  Lavis,  62  Ala.  129;  Sell  v.  West,  125  Mo. 
C21,  46  Am.  St.  Rep.  508.  The  parol  evidence  of  a  pay- 
ment by  the  real  purchaser  must  be  clear  and  undoubted: 
See  1  Greenleaf's  Cruise  on  Real  Property,  372;  Harper 
V.  Phelps,  21  Conn.  257;  Barron  v.  Barron,  24  Vt.  375; 
Groves  v.  Groves,  3  Younge  &  J.  163;  Parker  v.  Snyder, 
31  N.  J.  Eq.  169;  Wliitmore  v.  Learned,  70  Me.  276; 
Burdett  v.  May,  100  Mo.  13. 

12  Williams  v.  Brown,  14  Bl.  200;  Malin  v.  Malin,  1 
Wend.  625. 

13  1  Greenleaf's  Cruise  on  Real  Property,  375;  and  see 
Farrington  v.  Barr,  36  N.  H.  86;  Vander  Volgen  v. 
Yates,  9  N.  Y.  219.  But  compare  Titcomb  v.  Morrill,  10 
Allen,  15.  The  rule  as  stated  in  the  text  was  confined 
to  common-law  conveyances,  and  does  not  apply  to  mod- 
ern conveyances  in  common  form,  with  recital  of  con- 
sideration to  the  use  of  the  grantee  and  his  heirs:  Gould 
V.  Lynde,  114  Mass.  366. 

14  Hagthorp  v.  Hook,  1  Gill  &  J.  297;  Farrington  v. 
Barr,  36  N.  H.  86;  Moore  v.  Jordan,  65  Miss.  229,  7 
Am.  St.  Rep.  641. 

15  Brown  v.  Lynch,  1  Paige,  147;  Trapnall  v.  Brown, 
19  Ark.  48;  Kellum  v.  Smith,  33  Pa.  St.  158;  Brison  v. 
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Brison,  75  Cal.  525,  7  Am.  St.  Rep.  189.    See  sec.  lG3a, 
post. 

16  Brown  v.  Lynch,  1  Paige,  147;  Gale  v.  Gale,  19 
Barb.  251;  Michigan  Air  Line  Ry.  Co.  v.  Mellen,  44  Mich. 
321;  Chesterfield  v.  Jansen,  2  Ves.  155.  But  see  Fam- 
ham  V.  Clements,  51  Me.  426.  A  resulting  trust  cannot 
arise  out  of  a  fraud  upon  the  government:  Jackson  y. 
Miller,  6  Wend.  228.  21  Am.  Dec.  316. 

17  Voorhees  v.  Presbyterian  Church,  5  How.  Pr.  65; 
8  Barb.  1-12;  and  see  Bennett  v.  Austin,  81  N.  Y.  308; 
Reitz  V.  Reitz,  80  N.  Y.  538. 

18  Wells  V.  Robinson,  13  Cal.  133;  Manning  v.  Hay- 
den,  5  Saw.  360;  Hall  v.  Sprigg,  7  Mart.  (La.)  243, 12  Am. 
Dec.  506;  Sweet  v.  Jacocks.  6  Paige,  355,  31  Am.  Dec. 
252;  Jamison  v.  Glascock,  29  Mo.  191;  Baldwin  v.  Allisoxv, 
4  Mian.  25.  Where  a  bailee  wrongfully  uses  money  de- 
posited with  him  in  part  payment  for  land,  a  trust  for 
the  bailor  attaches  on  the  land:  Bresnihan  v.  Sheehan, 
125  Mass.  11;  and  see  Mahauve  Bank  ▼.  Barry,  125  Mass. 
20. 

19  Baldwin  v.  Allison,  "4  Minn.  25;  McNish  ▼.  Pope, 
8  Rich.  Eq.  112. 

20  Hoffmann  etc.  Co.  v.  Cumberland  etc.  Co.,  16  Md. 

508. 

21  Smith  V.  Strahan,  16  Tex.  314,  67  Am.  Dec.  622; 
You  V.  Flinn,  34  Ala.  409;  Gee  v.  Gee,  32  Miss.  190; 
Sidmouth  v.  Sidmouth,  2  Beav.  447;  Mumma  v.  Mumma, 
2  Vern.  19;  Livingston  v.  Livingston,  2  Johns.  Ch.  540; 
Partridge  v.  Havens,  10  Paige,  618.  If  a  husband  pur- 
chases land  with  his  own  money,  and  causes  the  con- 
veyance to  be  made  to  his  wife,  there  is  no  presumption 
of  a  resulting  trust,  but  prima  facie  this  is  a  provision 
for  the  wife:  Seibold  v.  Christman,  7  Mo.  App.  254.  See 
Stevens  v.  Stevens,  70  Me.  92;  Green  v.  Irvine,  32  Gratt. 
412;  Cormerais  v.  Wesselhoeft,  114  Mass.  550;  Deck  ▼. 
Tabler,  41  W.  Va.  332,  56  Am.  St.  Rep.  837. 

22  Jackson  v.  Matsdorf,  11  Johns.  91,  6  Am.  Dec. 
355;  Prosens  v.  Mclntyre,  5  Barb.  424;  and  see  Douglass 
V.  Brice,  4  Rich.  Eq.  323;  Cartwright  v.  Wise,  14  HI.  .417. 

23  Finch  v.  Finch,  15  Ves.  43;  Jackson  v.  Feller,  2 
Wend.  465;  Lloyd  v.  Lynch,  28  Pa.  St.  419;  Edwards  v. 
Edwards,  39  Pa.  St.  378.  See  Deck  v.  Tabler,  41  W.  Va. 
332,  56  Am.  St.  Rep.  837. 
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24  Strimpfler  v.  Roberts,  18  Pa.  St.  283,  57  Am.  Dec, 
606.  A  resulting  trust  can  arise  only  at  the  inception 
of  title,  and  in  two  ways,  namely,  through  fraud  in  the 
acquisition  of  that  title,  or  through  payment  of  the  pur- 
chase money:  Cross*  Appeal,  97  Pa.  St.  471;  Beecher  v. 
Wilson,  84  Va.  813,  10  Am.  St.  Rep.  883. 

§  163a.    Same — Continued. 

A  purchase  of  land  by  a  husband  with  the 
money  of  his  wife,  taking  the  title  in  his  own 
name,  creates  a  resulting  trust  in  favor  of  the 
wife.*  And  if  land  is  purchased  with  the  hus- 
band^s  money  in  the  name  of  the  wife  there  is  a 
resulting  trust  in  his  favor.*  If  a  purchaser  pays 
for  land,  takes  possession  and  collects  the  rents, 
but  the  title  is  made  to  another,  a  trust  results  to 
such  purchaser.*  Fraud  does  not  exist  in  a  re- 
sulting trust,  but  the  conveyance  is  made  or  taken 
with  the  knowledge  and  consent,  express  or  im- 
plied, of  the  person  who  has  paid  the  considera- 
tion.* And  where  one  takes  a  conveyance  secretly, 
contrary  to  the  wishes  of  and  in  violation  of  his 
duty  to  the  beneficiary,  and  in  fraud  of  his  rights, 
the  trust  is  not  resulting,  but  constructive  or  in- 
voluntary.^ In  this  latter  class  of  trusts  are  usu- 
ally included  trusts  ex  maleficio,  which  arise 
whenever  a  person  acquires  the  legal  title  to  prop- 
erty by  false  and  fraudulent  promises  to  hold  it 
for  a  certain  specified  purpose.*  And  one  who  ob- 
tains a  conveyance  of  land  from  a  former  owner 
by  fraudulently  giving  him  to  understand  that  it 
is  for  the  purpose  of  supporting  an  earlier  de- 
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Xective  conveyance,  and  thus  validating  the  title 
of  one  who  claims  thereunder,  may  be  charged  hy 
the  latter  as  a  trustee  ex  maleficioJ  But  it  is  held 
that  the  violation  of  a  parol  promise  made  by  the 
sole  beneficiary  under  a  will  to  carry  out  the 
wishes  of  the  testator  expressed  in  a  letter  written 
by  the  latter  to  the  former  is  not  such  a  fraud  as 
creates  a  trust  ex  maleficio  *  Constructive  trusts 
may  be  established  by  parol  evidence.* 

1  Montgomery  v.  Noyes,  73  Tex.  203;  Lowentrout  v. 
Campbell,  130  111.  503;  Keith  v.  Miller,  174  111.  64;  Beam 
v.  Bridgers,  108  N.  C.  276,  23  Am.  St.  Rep.  59;  Fawcett 
V.  Fawcett,  85  Wis.  332,  39  Am.  St.  Rep.  844;  Miller  v. 
Baker,  166  Pa.  St.  414,  45  Am.  St.  Rep.  680. 

2  Gilliland  v.  Gilliland,  96  Mo.  522. 

3  Sexton  v.  Hollis,  26  S.  C.  231:  Shaffer  v.  Fetty,  30 
W.  Va.  249.  So,  to  same  effect,  Williams  v.  Wager,  64 
Vt.  326. 

4  Farmers'  etc.  Bank  v.  Milling  Co.,  1  S.  Dak.  388,  36 
Am.  St.  Rep.  739. 

5  Farmers'  etc.  Bank  v.  Milling  Co.,  1  S.  Dak.  388,  36 
Am.  St.  Rep.  739.  And  see  Beach  v.  Dyer,  93  111.  295; 
Hendrix  v.  Nunn,  46  Tex.  141;  Bliss  v.  Matteson,  45  N. 
Y.  24;  Williams  v.  Vreeland,  29  N.  J.  Eq.  417;  Wood  v. 
Rabe,  96  N.  Y.  422,  48  Am.  Rep.  640. 

6  Larmon  v.  Knight,  140  111.  232,  33  Am.  St.  Rep. 
229;.  Pope  v.  Dapray,  176  111.  478;  Piper  v.  Hoard,  107 
N.  Y.  73,  1  Am.  St.  Rep.  789;  Carter  v.  Gibson,  29  Neb. 
324,  26  Am.  St.  Rep.  381. 

7  Rollins  V.  Mitchell,  52  Minn.  41,  38  Am.  St.  Rep. 
519.  See,  also.  Cutler  v.  Babcock,  81  Wis.  195,  29  Am. 
St.  Rep.  882. 

8  Orth  V.  Orth,  145  Ind.  184.  57  Am.  St.  Rep.  185. 

9  Bowler  v.  Curler,  21  Nev.  158,  37  Am.  St.  Rep.  501. 
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§  163b.    Who  may  Create. 

In  general  terms,  every  person^  sni  jnris  has  the 
same  power  to  create  a  trust  as  he  has  to  make  any 
other  disposition  of  his  property,  and  a  convey- 
ance or  disposition  of  property  by  persons  not  sui 
juris  is  valid  to  the  extent  of  their  legal  capacity.^ 

1  1  Perry  on  Trusts,  sec.  28;  and  see  Hall  v.  Dotson, 
.55  Tex.  521;  Bool  v.  Mix,  17  Wend.  119,  31  Am.  Dec. 
285;  Allls  v.  Billings,  6  Met.  415,  39  Am.  Dec.  744. 

§  164.    Who  may  be  Trustees. 

In  general,  all  persons  capable  of  confidence 
and  of  holding  real  estate  may  hold  it  as  trustees.* 
In  England,  the  sovereign  may  ^stain  the  charac- 
ter of  a  trustee;^  and  in  this  country,  a  state  may 
be  a  trustee.^  A  corporation  may  be  a  trustee, 
not  only  for  its  own  members,  but  also  for  third 
persons;'*  and  voluntary  associations  may  even  be- 
coine  trustees  for  certain  purposes  and  objects.*^ 
Aliens  may  become  trustees  to  the  extent  of  their 
capacity  to  take  and  hold  the  legal  title  to  the 
trust  property,  but  no  farther.®  A  married  woman 
may  be  a  trustee,  where  her  own  interests  or  that 
of  her  husband  are  not  concerned;'^  but  she  can- 
cot  ordinarily  be  a  trustee  for  her  husband.®  Mu- 
nicipal corporations  may  hold  property  in  trust 
for  public  purposes.®  But  in  the  absence  of  an 
express  grant  of  power  to  accept  and  hold  prop- 
erty upon  purely  private  trusts,  and  to  execute 
them,  it  is  held  that  a  municipal  corporation  has 
no  power  to  do  so.*^ 
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1  Sanders  on  Uses  and  Trusts,  349;  2  Fonblanque*s 
Equity,  139,  note^  Pickering  v.  Shotwell,  10  Pa.  St.  27; 
Potter  V,  Chapin,  6  Paige,  649. 

2  3  Blackstone's  Commentaries,  438;  1  Greenleafs 
Cruise  on  Real  Property,  385;  and  see  Reeve  v.  Attorney 
General,  2  Atk.  223;  Casboard  v.  Ward,  6  Price,  44. 

3  Pinson  v.  Ivey,  1  Yerg.  332;  and  see  Mocers  v. 
White,  6  Johns.  Ch.  360;  Borland  v.  Dean,  4  Mason,  174. 

4  1  Greenleafs  Cruise  on  Real  Property,  385;  Der- 
inger  v.  Deringer,  5  Houst.  416,  1  Am.  St.  Rep.  150; 
White  V.  Rice,  112  Mich.  403;  Boone  on  Corporations,  sec. 
51. 

5  See  Shotwell  v.  Mott,  2  Sand.  Ch.  46;  First  Cong. 
Soc.  V.  Atwater,  23  Conn.  34;  Boone  on  Corporations, 
sees.  328,  340.  Compare  Owens  v.  Methodist  etc.  Church, 
14  N.  Y.  380;  Chapin  v.  First  Universalist  Soc,  8  Gray, 
580. 

6  See  Jackson  v.  Lunn,  3  Johns.  Ch.  109;  Jackson  y. 
Smith,  7  Wend.  367;  Du  Hourmelin  v.  Sheldon,  4  Mylne 
&  C.  525. 

7  Coke  on  Littleton,  112a;  and  see  Lake  v.  De  Lam- 
bert, 4  Ves.  595;  Godolphin  v.  Godolphin,  1  Ves.  23; 
Springer  v.  Berry,  47  Me.  338;  Schluter  v.  Bowery  Sav. 
Bank,  117  N.  Y.  125,  15  Am.  St.  Rep.  494. 

8  Jencks  v.  Alexander,  11  Paige,  619;  Alexander  v. 
Warranco,  17  Mo.  228.  Compare  Smith  v.  Strahan,  16 
Tex.  314,  67  Am.  Dec.  622;  Rankin  v.  Harper,  23  Mo. 
579. 

9  Piper  v.  Moulton,  72  Me.  155;  Phillips  v.  Harrow, 
93  Iowa,  92;  Second  Religious  Soc.  v.  Harriman,  125 
Mass,  321. 

10  Franklin's  Estate,  150  Pa.  St.  437,  30  Am.  St.  Rep. 
817. 

§  165.    Who  may  be  Cestui  Que  Trust. 

All  persons  capable  of  taking  a  conveyance  of 
lands,  including  corporations,  may  acquire  the 
equitable  and  beneficial  interest  in  them,  and  be- 
come cestuiii  que  trust. ^     Nor  is  it  necessary  that 
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the  cestui  que  trust  should  be  named,  or  even  be 
in  esse,  at  the  time  the  trust  is  created  in  his 
favor .^  The  trust  will  take  effect  in  him  whenever 
he  is  ascertained,  or  comes  into  being.^  Eeal  es- 
tate purchased  with  partnership  funds  in  equity 
belongs  to  the  partnership,  and  the  partners  are 
deemed  cestuis  que  trust  thereof.'*  An  unincor- 
porated society  or  a  voluntary  association  is,  at 
common  law,  capable  of  taking  as  a  beneficiary  in 
a  trust.*^  Where  a  trust  is  created  by  a  will,  but 
the  beneficiary  cannot  be  discovered  from  the  will 
itself,  the  trustee  holds  for  the  benefit  of  the  heirs 
at  law  or  distributees  of  the  testator.  The  equi- 
table interest  goes  to  them  by  way  of  a  resulting 
trust.® 

1  Trotter  v.  Blacker,  6  Port.  269;  Ashhiirst  v.  Given, 
5  Watts  &  S.  329;  Amherst  Academy  v.  Cowls,  5  Pick. 
427;  Phillips  Academy  v.  King,  12  Mass.  546. 

2  Frazier  v.  Frazier,  2  Hill  Ch.  305.  There  can  be  no 
valid  trust  under  a  will  unless  there  be  a  certain  donee 
or  beneficiary:  Chili  First  Presbyterian  Soc.  v.  Bowen,  21 
Hnn.  389:  and  see  Holland  v.  Alcock.  108  N.  Y.  312,  2 
Am.  St.  Rep.  420;  McHugh  v.  McCole,  97  Wis.  166,  65 
Am.  St.  Rep.  106;  Tilden  v.  Green,  130  N.  Y.  29,  27  Am. 
St.  Rep.  487;  Heidenheimer  v.  Bauman,  84  Tex.  174,  31 
Am.  St.  Rep.  29. 

3  2  Washburn  on  Real  Property,  *205;  and  see  Bryant 
V.  Russell,  23  Pick.  520;  Miller  v.  Chittenden,  2  loAva. 
315. 

4  Buchan  v.  Sumner,  2  Barb.  Ch.  165,  47  Am.  Dec. 
305;  Coles  v.  Coles,  15  Johns.  159,  8  Am.  Dec.  231.  And 
see  Young  v.  Keighley,  15  Ves.  557;  Wood  v.  Dummer, 
3  Mason,  312. 

5  White  V.  Rice,  112  Mich.  403;  and.  see  Sangton  v. 
Gordon,  22  Gratt.  755. 
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6    Heidenheimer  v.  Bauman,  84  Tex.  174,  31  Am.  St. 
Rep.  29;  Sims  v.  Sims,  94  Va.  580,  64  Am.  St.  Rep.  772. 

§  166.    Estate  of  Trustee. 

It  is  an  established  general  rule  that  every 
trustee  is  presumed  to  take  an  estate  as  large  as 
is  necessary  for  the  purpose  of  his  trust.*  But  he 
must  not,  in  general,  be  allowed,  by  mere  con- 
struction or  implication,  to  take  a  greater  estate 
than  the  nature  of  the  trust  demands.*  If  the  du- 
ties imposed  on  the  trusitees  only  require  an  estate 
per  autre  vie  to  be  vested  in  them,  their  legal  in- 
terest will  be  cut  down  to  that  extent.*  On  the 
other  hand,  the  estate  in  the  trustee  may  be  en- 
larged by  implication,  if  the  purposes  of  the  trust 
demand  it;^  as,  for  instance,  on  a  conveyance  to 
trustees  without  words  of  inheritance,  a  fee  will 
be  implied  if  necessary  to  effect  the  purposes  of 
the  trust.*^  If  the  trust  is  to  mortgage  lands,  or  to 
convey  them  in  fee,  the  trustee  will  be  understood 
to  take  a  fee,  since  this  quantity  of  estate  will  be 
required  to  perform  the  trusts;®  but  if  a  lesser 
estate  be  expressly  limited,  although  it  be  entirely 
inadequate  to  carry  the  trusts  into  effect,  a  greater 
estate  cannot  be  taken  by  implication.'^  Trustees 
empowered  to  receive  rents  and  profits,  and  to  ap- 
ply them  to  the  use  of  a  person  for  life,  take  an 
estate  which  will  enable  them  to  maintain  eject- 
ment.® Ordinarily,  when  a  deed  is  made  to  trus- 
tees  for  a  church  or  other  charity,  the  fee  vests  at 
once  in  the  association;  but  the  rule  is  etherwise 
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when  the  trust  is  active  and  continuing,  as  where 
it  is  created  for  the  support  of  a  special  use.* 

1  Norton  v.  Norton,  2  Sand.  296;  McCosker  v.  Brady, 
1  Barb.  Ch.  329;  Ellis  v.  Fisher,  8  Sneed,  231,  65  Am. 
Dec.  52;  Doe  v.  Ellis,  4  Ad.  &  E.  582;  Doe  v.  Needs,  2 
Mees.  &  W.  129;  West  v.  Fitz,  109  111.  425;  Jourolmon 
V.  Massengill,  86  Tenn.  81. 

2  Doe  Y.  Barthorp,  5  Taunt.  385;  Doe  v.  Simpson,  3 
East.  172. 

3  Balgrave  v.  Balgrave,  4  Ex.  569;  Doe  v.  Hicks,  7 
Term  Rep.  433;  and  see  Henderson  v.  Williamson,  1 
Keen,  41;  Ackland  t.  Luttey,  9  Ad.  &  E.  879. 

4  See  North  v.  Philbrook,  34  Me.  537;  Nelson  v.  La- 
go  w,  12  How.  110;  Williams  v.  First  Soc.  etc.,  1  Ohio 
St.  478. 

5  Fisher  t.  Fields,  10  Johns.  506;  Chamberlain  v. 
Thompson,  10  Conn.  243,  26  Am.  Dec.  396;  Welch  v. 
Allen,  21  Wend.  147;  Zabriskie  v.  Morris  etc  R.  R.  Co., 
33  N.  J.  Eq.  22;  Melick  v.  Pidcock,  44  N.  J.  Eq.  525,  6 
Am.  St.  Rep.  901;  Phillips  v.  Swank,  120  Pa.  St.  76,  6 
Am.  St.  Rep.  691. 

6  Bagshaw  v.  Spencer,  1  Ves.  Sr.  142;  1  Greenleaf's 
Cruise  on  Real  Property,  360,  note. 

7  Warter  v.  Hutchinson,  1  Barn.  &  C.  747. 

8  McLean  v.  McDonald,  2  Barb.  534;  Goodtile  v. 
Jones,  7  Term  Rep.  47;  and  see  Russell  v.  Lewis,  2 
Pick.  510;  Cox  v.  Walker,  26  Me.  504;  Mordecia  v. 
Parker,  3  Dev.  425;  Canoy  v.  Troutman,  7  Ired.  ir.5; 
Beach  v.  Beach,  14  Vt.  28,  39  Am.  Dec.  204;  Lair  v. 
Hunsicker,  28  Pa.  St.  115;  Zabriskie  v.  Morris  etc.  R.  R. 
Co.,  33  N.  J.  Eq.  22. 

9  Appeal  of  Latshaw,  122  Pa.  St.  142,  9  Am.  St  Rep. 
76. 

§  167.    Incidents  to  Estate  of  Trustee. 

The  legal  estate  is  in  the  trustee  so  long  as  the 
execution  of  the  trust  requires  it,  and  no  longer, 
and  then  it  vests  in  the  person  beneficially  enti- 
tled.^    At  common  law,  he  might  convey  or  en- 
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cumber  the  estate  during  his  life,  and  dispose  of  it 
at  his  death,  or,  dying  intestate,  it  would  descend 
to  his  heirs.^  But  in  equity,  whoever  acquires  the 
legal  estate  from  the  trustee  holds  it  himself  as 
trustee  for  the  benefit  of  the  cestui  que  trust,  and 
neither  he  nor  his  grantee  can  encumber  it,  or 
charge  it  with  his  own  debts,  or  render  it  subject 
to  the  dower  or  curtesy  of  his  or  her  wife  or  hus- 
band.* But  a  good  title  to  real  estate  held  in 
trust  may  be  conveyed  to  a  third  person  by  a  joint 
deed  from  the  trustee  and  cestui  que  trust,  if  they 
are  otherwise  competent  parties  to  a  deed."*  If 
the  cestui  que  trust  dies  intestate,  without  heirs, 
the  trustee  retains  the  estate  for  his  own  use.^  By 
the  rule  of  the  common  law,  if  the  king  took  lands 
by  escheat,  he  held  them  discharged  of  the  trust  * 
But  it  is  now  otherwise  by  statute,  in  England;'^ 
and  it  is  thought  that  in  this  country  no  state 
would  now  hold  escheated  lands  discharged  of  the 
trust,  even  in  the  absence  of  statutory  provision 
on  the  subject.®  Persons  dealing  with  a  trustee 
must  take  notice  of  the  scope  of  his  authority.® 

1  NicoU  V.  Walworth,  4  Denio,  385;  Bennett  v.  Gur- 
lock,  10  Hun,  339;  Anderson  v.  Mather,  44  N.  Y.  257; 
Doe  V.  Ewart,  7  Ad.  &,  E.  636;  and  see  Wilson  v.  Leary, 
120  N.  C.  90,  58  Am.  St.  Rep.  778. 

2  Duffy  V.  Calvert,  6  Gill,  487;  Boone  v.  Chiles,  10 
Pet,  213. 

3  2  Washburn  on  Real  Property,  *201,  *205:  and  see 
McBrayer  t.  Cariker,  64  Ala.  50;  Creveling  v.  Fr»tts,  34 
N.  J.  Eq.  134;  Heth  v.  Richmond  R.  R.  Co.,  4  Gratt.  482; 
Robison  v.  Codman,  1  Sum.  121;  Hallett  v.  Collins,  10 
How.  174;  Castor  v.  Clarke,  3  Edw.  Ch.  428;  Den  y. 
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Troutmnn,  7  Tred.  155;  Young  v.  Weed,  154  Pa.  St.  316, 
35  Am.  St.  Rep.  839.  As  a  general  rule,  a  trustee  can- 
not charge  the  trust  estate  by  his  executory  contracts, 
unless  authorized  to  do  so  by  the  terms  of  the  instru- 
ment creating  the  trust:  New  v.  Nicoll,  73  N.  Y.  127, 
29  Am.  Rep.  111.  Compare  Randall  v.  Dusenbury,  63 
N.  Y.  645. 

4  Parker  v.  Converse,  5  Gray,  336.  Validity  of  sales 
by  trustee:  See  Holdsworth  v.  Shannon,  113  Mo.  508,  35 
Am.  St.  Rep.  719;  Stephens  v.  Clay,  17  Colo.  489,  81  Am. 
St.  Rep.  328;  Gindrat  v.  Gas  Light  Co.,  82  Ala.  59G,  00 
Am.  Rep.  769;  Fuller  v.  O'Neal,  69  Tex.  349,  5  Am.  St. 
Rep.  59.  Purchase  of  trust  property  by  trustee:  See  Win- 
ter V.  Truax,  87  Mich.  324.  24  Am.  St.  Rep.  160;  Ens- 
sett  V.  Shoemaker,  46  N.  J.  Eq.  538,  19  Am.  St.  Rep.  435. 

5  Burgess  v.  Wheate,  1  W.  Black.  160;  Matthews  v. 
Ward,  10  Gill  &  J.  443. 

6  4  Kent's  Commentaries,  426;  Pimb's  Case,  Moore, 
196. 

7  Stat.  4  &  5  Wm.  TV,  c.  23. 

8  See  1  Greenleaf  8  Cruise  on  Real  Property,  432,  note; 
4  Kent's  Commentaries,  425,  426;  Matthews  v.  Ward, 
10  Gill  &  J.  443. 

9  Shaw  V.  Spencer,  100  Mass.  382,  97  Am.  Dec.  107, 

1  Am.  Rep.  115;  Kirsch  v.  Tozier,  143  N,  Y.  390,  42  Am, 
St.  Rep.  729. 

§  168.    TTnion  of  Leg^al  and  Equitable  Estates. 

Where  the  legal  and  equitable  estates  unite  in 
one  person,  the  equitable  must  merge  in  the  legal, 
because  a  man  cannot  be  trustee  for  himself.^ 
But  this  rule  must  be  understood  with  the  re- 
striction that  it  applies  only  where  the  legal  and 
equitable  estates  are  coextensive  and  commen- 
surate.^ I 

1    Wade  T.  Papret,  1  Bro.  C.  C.  363;  James  v.  Morey, 

2  Cow.  240,  14  Am.  Dec.  475;  Greene  v.  Greene,  125  N. 
Y.  506,  21  Am.  St.  Rep.  743:  Hopkinson  v.  Dumas,  42 
N.  H.  306.    See  Collier  v.  Walters,  L.  R.  17  Eq.  252. 
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2  Brydges  v.  Brydges,  3  Ves.  126;  and  see  Campbell 
V.  Carter,  14  111.  286;  Healey  v.  Alston,  25  Miss.  190; 
Reed  v.  Latson,  15  Barb.  9;  Simonton  v.  Gray,  34  Me. 
50.  A  legal  and  equitable  estate  are  not  merged  by 
being  united  in  the  same  person,  if  justice  requires  that 
they  shall  be  kept  separate:  Earle  v.  Washburn,  7  Allen, 
95. 

§  169.    Incidents  to  Trusts. 

In  equity,  the  cestui  que  trust  is  recognized  as 
the  real  owner  of  the  land.^  And  where  he  has 
the  absolute  interest  in  the  trust,  and  the  trustee 
is  merely  passive  in  respect  to  it,^  he  can  compel 
the  trustee  to  convey  the  legal  estate  either  to  him- 
self or  to  any  other  person  dn  fee  simple.®  A 
trust  estate  is  alienaible  and  devisable,"*  and  is 
subject  to  curtesy,*^  but  not  to  dower.®  All  grants 
and  assignments  of  trusts  are  required  by  the  stat- 
ute of  frauds  to  be  in  writing,  and  signed  by  the 
party.''  Land  held  in  trust  cannot  be  taken  upon 
execution  against  the  trustee,®  nor  can  the  trustee 
encumber  the  land,  even  for  payment  of  the 
purchase  money .^  But  by  the  English  statute  of 
frauds  (29  Charles  II,  c.  3,  sec.  10),^^  trusts  are 
made  liable  to  the  debts  of  the  cestui  que  trust, 
and  are  declared  to  be  assets  in  the  hands  of  his 
heir.^^  And  such  is  the  law  in  those  states  where 
this  statute  has  been  adopted  or  re-enacted  ;^^ 
though  it  is  held  that  in  order  to  bring  the  case 
within,  its  provisions  it  must  be  a  clear  and  sim- 
ple trust,  for  the  benefit  of  the  judgment  debtor 
only,  and  that  a  trust  created  partly  for  the  bene- 
fit of  the  judgment  debtor  and  partly  for  the  bene- 
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fit  of  the  trustee  or  a  third  person  is  not  affected 
thereby.^^  In  some  of  the  fitates  trust  land  is  lia- 
ble to  process  at  law  against  the  cestui  que  trust  ;^* 
in  others,  it  may  be  reached  by  process  in  equity.^"^ 
All  gains  and  profits  arising  from  land,  which 
come  into  the  hands  of  a  trustee,  or  fiduciary 
agent,  by  means  of  his  position,  belong  to  the 
owner  of  the  land,  and  not  to  the  trustee>^ 

1  Murphy  v.  Grice,  2  Dev.  &  B.  Eq.  199;  Arnold  t. 
Brown,  24  Pick.  89,  35  Am.  Dec.  296;  and  see  Brown  v. 
Wright,  4  Yerg.  57;  Jamison  v.  Glascock,  29  Mo.  191; 
Burgess  v.  Wheate,  1  W.  Black.  161;  Watts  v.  Ball,  1 
P.  Wms.  108;  Cholmondely  v.  Clinton,  2  Jacob  &  W.  148. 

2  See  Vaux  v.  Parke,  7  Watts  &  S.  19;  Battle  v.  Pet- 
way,  5  Ired.  576,  44  Am.  Dec.  59. 

3  Arrington  v.  Cherry,  10  Ga.  429;  Stewart  v.  Chad- 
wick,  8  Iowa,  463.  See  Morton  v.  Southgate,  28  Me.  41; 
Bass  V.  Scott,  2  Leigh,  359. 

4  Elliott  V.  Armstrong,  2  Blackf.  198;  Rogers  v.  Colt, 
21  N.  J.  L.  704;  Newhall  v.  Wheeler,  7  Mass.  189;  Gush- 
ing V.  Blake,  30  N.  J.  Eq.  695;  Zabriskie  v.  Morris  etc. 
R.  R.  Co.,  33  N.  J.  Eq.  22. 

5  Robison  v.  Codman,  1  Sum.  128;  Gushing  v.  Blake, 
30  N.  J.  Eq.  696;  and  see  Bush's  Appeal,  33  Pa.  St.  88; 
Jarvis  v.  Prentice,  19  Conn.  272. 

6  Coke  on  Littleton,  290b;  Ray  v.  Ring,  5  Barn.  &  Aid. 
561;  D'Arcy  v.  Blake,  2  Schoales  &  L.  288;  Danforth  v. 
Lowry,  3  Hayw.  68;  Hamlin  v.  Hamlin,  19  Me.  141; 
Hawley  v.  James,  5  Paige,  452.  But  the  law  has  been 
altered  in  this  respect  in  England,  by  statutes  3  &  4 
William  IV,  chapter  105.  So  if,  immediately  before  his 
marriage,  a  man  secretly  conveys  his  estate  to  a  trustee 
for  himself,  in  order  to  defeat  his  wife  of  dower,  the 
conveyance  will  be  deemed  fraudulent  and  void:  1  Green- 
leaf's  Cruise  on  Real  Property,  396;  and  see  Jenny  v. 
Jenny,  24  Vt.  324;  Brewer  v.  Connell,  11  Humph.  500. 
By  statute,  in  New  Jersey,  a  widow  is  entitled  to  dower 
in  an  equitable  estate  of  her  husband:  Gushing  v.  Blake, 
30  N.  J.  Eq.  696.    See  sec.  61.  ante. 

Boone  Real  Prop.— 38 
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7  See  Strimpfler  v.  Roberts,  18  Pa.  St.  283,  57  Am. 
Dec.  606;  Sturtevnnt  v.  Sturtevant,  20  N.  Y.  39,  75  Am. 
Dec.  371;  Hall  v.  Young,  37  N.  H.  134;  Peabody  v.  Tar- 
bell,  2  Cush.  226. 

8  Williams  v.  Fullerton,  20  Vt.  346. 

9  Wilhelm  v.  Folmer,  6  Pa.  St.  296;  and  see  Robison 
V.  Codman,  1  Sum.  121.  The  legal  estate  in  the  hands 
of  the  trustee  is  not  affected  by  his  bankruptcy  or  in- 
solvency: Kip  V.  Bank  of  New  York,  10  Johnfi.  63;  Hyn- 
son  V.  Burton,  5  Ark.  492. 

10  See,  also.  Stats.  1  &  2  Vict.,  c.  110,  sec.  11. 

11  See  1  Greenleaf's  Cruise  on  Real  Property,  398; 
Williams  on  Real  Property,  140. 

12  See  Coults  v.  Walker,  2  Leigh,  280;  Foote  v.  Col- 
vin,  3  Johns.  216;  Ontario  Bank  t.  Root,  3  Paige,  481; 
Shute  V.  Harder,  1  Yerg.  1. 

13  Harris  v.  Booker,  4  Bing.  96;  Hall  t.  Greenhill,  4 
Barn.  &  Aid.  684;  Ontario  Bank  v.  Root,  3  Paige,  481; 
Davis  V.  Garret,  3  Ired.  459. 

14  See  Pritchard  v.  Brown,  4  N.  ,H.  415,  17  Am.  Dec. 
431;  Hutching  v.  Hey^^ood,  50  N.  H.  491;  Stanley  v. 
Gilmer,  27  Ga.  589;  M'Mehen  v.  Marman,  8  GUI  &  J. 
57;  Bush's  Appeal,  33  Pa.  St.  85. 

15  Gillispie  v.  Walker,  3  B.  Mon.  505;  Mathews  v. 
Stevenson,  6  Pa.  St.  496;  Hopkins  v.  Carey,  23  Miss.  54; 
Russell  V.  Lewis,  2  Pick.  508. 

16  Connecticut  Mut.  etc.  Ins.  Co.  v.  Smith,  117  Mo. 
261,  38  Am.  St.  Rep.  656;  Bent  v.  Priest,  86  Mo.  475; 
and  so,  to  same  effect.  Farmers*  etc.  Bank  v.  Milling  Co., 
1  S.  Dak.  388,  36  Am.  St.  Rep.  739,  applied  to  gains  and 
profits  arising  from  property  impressed  with  a  con- 
structive trust. 

§  170.    Effect  of  Lapse  of  Time  on  Trust. 

As  between  the  trustee  and  cestui  que  trust,  an 
express  trust  will  not  be  barred  by  any  lapse  of 
time.^  As  long  as  there  is  a  continuing  and  sub- 
sisting trust,  acknowledged  or  acted  upon  by  the 
parties,  the    statute  of  limitations   does  not  ap- 
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ply;^  but  if  the  trustee  denies  the  right  of  his 
cestui  que  trust,  and  the  possession  of  the  prop- 
erty becomes  adverse,  lapse  of  time  from  that  pe- 
riod may  constitute  a  bar  in  equity.®  In  other 
words,  the  statute  begins  to  run  from  the  time 
that  the  trust  is  repudiated  or  disclaimed  by  the 
trustee."*  So  in  cases  of  constructive  trusts,  the 
statute  will  begin  to  run  against  the  cestui  que 
trust  from  the  time  he  has  acquired,  or  with  rea- 
sonable diligence  might  have  acquired,  the  knowl- 
edge of  the  fact  upon  which  the  trust  is  founded.** 
But  lapse  of  time  is  only  one  of  the  many  circum- 
stances from  which  the  conclusion  of  laches  must 
be  drawn,  and  each  case  must  be  determined  in 
the  light  of  the  particular  facts  shown.®  When 
the  bar  of  the  statute  of  limitations  is  complete 
against  the  legal  title  vested  in  the  trustee,  it  ap- 
plies also  to  the  equitable  title  of  the  cestui  que 
trust.''^ 

1  Wedderburn  v.  Wedderburn,  4  Mees.  &  C.  52;  Boone 
V.  Chile's,  10  Pet.  223;  Foscue  v.  Foscue,  2  Ired.  Eq.  321; 
Hayward  v.  Gunn,  82  111.  385. 

2  Kane  v.  Bloodgood,  7  Johns.  Ch.  120,  11  Am.  Dec. 
417;  Lov€  v.  Watkins,  40  Cal.  547;  Anderson  v.  Nor- 
throp, 30  Fla.  612. 

3  Kane  v.  Bloodgood,  7  Johns.  Ch.  120,  11  Am.  Dec. 
417;  Mason  v.  Mason,  33  Ga.  435;  Bigelow  v.  Catlin,  50 
Vt.  408;  Wilmerding  v.  Russ,  33  Conn.  67;  Piatt  v.  Oli- 
ver, 2  McLean,  267;  3  How.  333;  White  v.  Tucker,  52 
Miss.  145. 

4  Hoveden  v.  Lord  Amresley,  2  Schoales  &  L.  307; 
Hearst  v.  Pujol,  44  Cal.  230;  Poe  v.  Domic,  54  Mo.  119; 
Nease  v.  Capeheart,  8  W.  Va.  95;  Merriam  v.  Hassam, 
14  Allen,  516;  Chicago  etc.  R.  R.  Co.  v.  Hay,  119  111. 
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493;  Reynolds  v.  Sumner.  126  111.  58,  9  Am.  St.  Rep. 
523;  Fox  v.  Fay,  89  Cal.  339,  23  Am.  St.  Rep.  474.  So 
in  Plass  v.  Plass,  122  Cal.  3,  15,  applied  to  resulting 
trust. 

5  Phalen  v.  Clark,  19  Conn.  421,  50  Am.  Dec.  253; 
Strimpfler  v.  Roberts,  18  Pa.  St.  283;  Starke  v.  Starke, 
3  Rich.  447;  Kane  v.  Bloodgood,  7  Johns.  Ch.  120,  11 
Am.  Dec.  417.  Compare  Manning  v.  Hayden,  5  Saw. 
360. 

6  Carpenter  v.  Canal  Co.,  35  Ohio  St.  307;  Ames  Iron 
Works  V.  West,  24  Fed.  Rep.  313;  Reynolds  v.  Sumner, 
126  111.  58,  9  Am.  St.  Rep.  523;  Griffith  v.  Porter,  25 
Beav.  236. 

7  Collins  V.  McCarty,  68  Tex.  150,  2  Am.  St.  Rep.  475. 

§  171.     Compensation  of  Trustees. 

It  is  a  principle  universally  recognized  in  equity 
that  a  trustee  shall  not  profit  by  his  tru&t;^  and 
formerly  a  trustee  was  not  entitled  to  charge  com- 
pensation for  his  services.*  Chancery  looked  upon 
trusts  as  honorary,  and  a  burden  upon  the  honor 
and  conscience  of  the  trustee,  and  not  undertaken 
upon  mercenary  motives,  though  a  fair  and  open 
bargain  with  the  cestui  que  trust  for  compensa- 
tion would  be  admissible.®  But  although  the  Eng- 
lish rule  is  that  trustees  are  not  entitled  to  any 
compensation  for  their  services,  yet  the  courts  al- 
low them  a  certain  per  diem,  under  the  name  of 
an  indemnity.**  The  English  rule  has  generally 
been  rejected  in  this  country,  and  provision  has 
been  made  by  statute  for  the  compensation  of 
trustees.*^  The  rate  of  compensation  is  not,  how- 
ever, uniform  in  the  different  states,  and  it  varies 
according  to  the  circumstances  of  each  case,  the 
amount  of  the  trust,  and  the  nature  and  the  value 
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of  the  services.®  In  some  of  the  states  trustees 
are  held  to  be  entitled  to  such  compensation,  as 
being  within  the  equity  of  their  statutes  giving 
compensation  to  executors,  etc.''^ 

1  Robinson  v.  Pelt,  3  P.  Wms.  132;  Moore  v.  Frowde, 
3  Mylne  &  C.  50;  and  see  Boyd  v.  Hawkins,  2  Dev.  Eq. 
334. 

2  Moore  v.  Frowde,  3  Mylne  &  G.  50. 

3  AycliflFe  v.  Murray,  2  Atk.  58;  Green  v.  Winter,  1 
Johns.  Gh.  37,  7  Am.  Dec.  475;  Manning  v.  Manning,  1 
Johns.  Gh.  527;  Bowker  v.  Pierce,  130  Mass.  262. 

4  See  Ringgold  v.  Ringgold,  1  Har.  &  G.  11,  18  Am. 
Dec.  250,  2t>8. 

5  See  Gibson's  Gase,  1  Bland,  138,  17  Am.  Dec.  257, 
267,  note. 

6  Urann  t.  Goates,  117  Mass.  41;  Matter  of  Schell,  53 
N.  Y.  263;  Wagstafif  v.  Lowerre,  3  Abb;  Pr.  414;  Boyd 
V.  Oglesby,  23  Gratt.  674;  Mannix  v.  Purcell,  46  Ohio 
St.  102,  15  Am.  St. -Rep.  562. 

7  Meacham  v.  Stearns,  9  Paige,  398;  Boyd  v.  Haw- 
kins, 2  Dev.  Gh.  195;  Granberry  v.  Granberry,  1  Wash. 
(Va.)  250;  Prevost  v.  Gratz,  3  Wash.  G.  G.  434;  Ogden  v. 
Murray,  39  N.  Y.  202;  In  re  Moffat.  24  Hun,  325.  See 
Wistar's  Appeal,  125  Pa.  St.  526,  11  Am.  St.  Rep.  917; 
More  V.  Galkins,  95  Gal.  435,  29  Am.  St.  Rep.  128. 

§  171a.  Constmetion  and  Validity  of  Trusts^ 
Generally. 
Trusts  are  to  be  construed  in  accordance  with 
th-e  intention  of  the  parties,  as  collected  from  the 
whole  instrument.*  A  construction  that  confers 
upon  a  trustee  absolute  and  uncontrollable  pow- 
ers is  never  favored  by  a  court  of  equity.*  And 
the  courts  will  interfere  to  prevent  an  abusive, 
fraudulent,  collusive,  illusive,  or  other  improper 
exercise  of  a  discretionary   power.®    A  court  of 
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equity  will  not  impute  a  triist  where  a  trust  was 
not  in  contemplation.'*  And  although  no  certain 
form  of  declaration  is  required  to  create  a  trust, 
yet  the  intention  must  be  plainly  manifest,  and 
not  derived  from  loose  and  equivocal  expressions 
made  at  different  times.**  A  trust  without  a  cer- 
tain beneficiary  who  can  claim  its  enforcement  is 
void.®  And  the  fact  that  the  trustee  is  competent 
and  willing  to  execute  the  trust  does  not  validate 
it,  since  the  validity  or  invalidity  of  a  trust  can- 
not depend  on  the  will  of  the  trustee.''  But 
trusts  for  charitable  purposes  are  favored  ia 
equity,  and  are  liberally  construed  to  accomplish 
the  intent  of  the  donor.  And  trusts  for  such  pur- 
poses may  be  established  and  carried  into  effect, 
when,  if  not  of  a  charitable  nature,  they  could 
not  be  supported.®  In  considering  the  proper  con- 
struction of  provisions  of  a  will  creating  a  char- 
itable trust,  it  is  allowable  to  transpose  words  or 
limitations,  when  warranted  by  the  immediate 
context  or  general  scheme  of  the  will.®  It  is 
well  settled  in  Pennsylvania  that  it  is  a  lawful 
purpose  upon  the  part  of  a  father  to  protect  his 
bounty  to  a  spendthrift  son,  both  principal  and 
interest,  not  only  against  his  son^s  improvidence, 
but  also  against  his  creditors.^^  But  a  grantor 
cannot  create  a  spendthrift  trust,  making  himself 
or  herself  the  sole  beneficiary  for  life,  with  power 
to  dispose  of  the  trust  property  at  death,  so  as 
to  subject  neither  the  income  nor  the  corpus  of 
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the  estate  to  the  payment  of  his  or  her  debts.^* 
It  is  held,  in  accordance  with  this  doctrine,  that 
a  woman  cannot,  by  a  deed  of  trust  made  in  con- 
templation of  marriage,  provide  that  she  shall  en- 
joy the  income  of  her  property,  and  that  the  same 
shall  not  be  liable  to  her  creditors.-"^*  In  case  of 
a  devise  of  property  in  trust,  and  some  of  the 
trusts  are  valid  and  others  invalid,  the  property 
vests  in  the  trustees,  the  legal  estate  to  be  ap- 
plied to  the  valid  trusts  only>^  A  power  of  sale 
dependent  on  a  void  trust  falls  with  the  trust.^^ 

1  Kerr  v.  Verner,  66  Pa.  St.  326;  Randolph  v.  Land 
Co.,  104  Ala.  355,  53  Am.  St.  Rep.  64. 

2  Haydel  v.  Hunck,  5  Mo.  App.  274;  McDonald  v. 
McDonald,  92  Ala.  54j2. 

3  Read  v.  Patterson,  44  N.  J.  Eq.  211,  6  Am.  St.  Rep. 

877. 

4  Flanders  v.  Blandy,  45  Ohio  St.  108;  Milroy  v.  Lord, 
4  De  Gex,  F.  &  J.  264. 

5  Smithes  Estate,  144  Pa.  St.  428,  27  Am.  St.  Rep. 
641. 

6  Prichard  v.  Thompson,  95  C.  &  Y.  76,  47  Am.  Rep. 
9;  and  see  sec.  165,  ante. 

7  Holland  v.  Alcock,  108  N.  Y.  312,  2  Am.  St.  Rep. 
420;  McHitgh  v.  McCole,  97  Wis.  166,  65  Am.  St.  Rep. 
106;  and  see  Fifield  v.  Van  Wyck,  94  Va.  557,  64  Am. 
St.  Rep.  745,  and  extended  note,  page  756,  treating  of 
the  certainty  and  unity  required  in  charitable  trusts. 

8  Coit  v.  Comstock,  51  Conn.  352.  377,  50  Am.  Rep. 
29;  Raley  v.  Umatilla  County,  15  Or.  172,  3  Am.  St. 
Rep.  142;  Johnson  v.  Johnson,  92  Tenn.  559,  36  Am.  St. 
Rep.  104;  Abend  v.  Endowment  Commission,  174  111. 
96;  and  see  sec.  346,  post. 

9  Woodruff  V.  Marsh,  63  Conn.  125,  38  Am.  St.  Rep. 
346.  See  Barnum  v.  Mayor  etc.,  62  Md.  275,  50  Am. 
Rep.  219;  Sowers  v.  Cyrenius,  39  Ohio  St.  29,  48  Am. 
Rep.  418,  instances  of  charitable  trusts  sustained.    But 
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compare  Fontaine  v.  Thompson,  80  Va.  229,  56  Am.  Rep. 
r»88;  Brown  v.  Caldwell,  23  W.  Va.  187,  48  Am.  Rep. 
376,  cases  of  trusts  held  void  for  uncertainty. 

10  Overman's  Appeal,  88  Pa.  St.  276;  Eberly's  Ap- 
peal, 110  Pa.  St.  95;  Chestnut  etc.  Nat.  Bank  v.  Safe 
Deposit  Co.,  186  Pa.  St.  333,  65  Am.  St.  Rep.  860;  and 
see,  also.  Partridge  v.  Cavender,  96  Mo.  452;  Lampert 
V.  Hay  del,  96  Mo.  439,  9  Am.  St.  Rep.  358;  Smith  v. 
Towers,  69  Md.  77,  9  Am.  St.  Rep.  398. 

11  Ghormley  v.  Smith,  139  Pa.  St.  584,  23  Am.  St. 
Rep.  215. 

12  Brown  v.  Macgill,  87  Md.  161,  67  Am.  St.  Rep. 
334;  Jackson  v.  Van  Zedlitz,  136  Mass.  342. 

13  Greene  v.  Greene,  125  N.  Y.  506,  21  Am.  St.  Rep. 
743. 

14  Penfield  v.  Tower,  1  N.  Dak.  216. 

§  171b.     Termination  of  Trust. 

As  a  general  rule,  trusts  cannot  continue  be- 
yond the  period  required  by  the  purposes  for 
which  they  were  created.  Such  purposes  having 
b«een  fully  accomplished,  the  estate  of  the  trustee 
terminates,  and  the  equitable  estate  of  the  bene- 
ficial owner,  if  in  esse,  is  converted  into  a  legal 
estate.^  Some  trusts  terminate  with  the  death 
of  the  beneficiary.^  And  where  property  is  con- 
veyed to  a  trustee  to  permit  the  grantor  to  take 
the  profits  during  life  and  at  her  death  for  the 
use  of  her  descendants  then  living,  or  in  default 
thereof  for  the  use  of  her  right  heirs,  then,  upon 
the  death  of  the  grantor,  the  trust  is  at  an  end 
and  the  legal  estate  is  vested  in  the  remainder- 
men.^ A  reserved  right  of  revocation  is  not  in- 
consistent with  the  creation  of  a  valid  trust.  If 
the  right  is  not  exercised  during  the  lifetime  of 
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the  donor,  and  according  to  the  terms  in  which 
it  is  reserved,  the  validity  of  the  trust  remains 
unaffected,  as  though  there  never  had  been  a  re- 
served right  of  revocation*  A  trust  cannot  be 
destroyed  by  the  joint  act  or  conveyance  of  the 
trustees  and  beneficiaries  if  the  instrument  cre- 
ating the  trust  has  provided  a  fixed  period  for  its 
existence,  which  has  not  expired.®  It  is  held  in 
New  York  that  the  supreme  court  of  that  state 
has  no  power  to  compel  a  trustee  to  consent  to 
a  destruction  of  the  trust.^ 

1  GrimhnU  v.  Patton,  70  Ala.  626;  Fox  v.  Storrs,  75 
Ala.  265;  Doe  v.  Ladd,  77  Ala.  223;  Yarneirs  Appeal, 
70  Pa.  St.  335. 

2  See  Lynde  v.  Davenport,  57  Vt.  597;  Ex  parte  Stone, 
138  Mass.  476. 

3  Numsen  v.  Lyon,  87  Md.  31.  See  Bristor  v.  Talker, 
135  Pa.  St.  110,  20  Am.  St.  Rep.  853;  Brown  v.  Mer- 
cantile Trust  Co.,  87  Md.  377. 

4  Stone  v.  Hackett,  12  GraV,  227;  Dickerson's  Ap- 
peal, 115  Pa.  St.  198,  2  Am.  St.  Rep.  547;  Lines  v. 
Lines,  142  Pa.  St.  149,  24  Am.  St.  Rep.  487. 

5  In  re  Walkerly,  108  Cal.  627,  649,  49  Am.  St.  Rep. 
97,  108;  and  see  Douglas  v.  Cruger,  80  N.  Y.  15;  Lent 
T.  Howard,  89  N.  Y.  169. 

6  Cnthbert  v.  Chauvet,  136  N.  Y.  326;  and  see  Wood 
V.  Wood,  5  Paig«,  596,  28  Am.  Dec.  451;  Cruge  v.  Jones, 
18  Barb.  467. 
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§  172.    Definition. 

There  are  two  kinds  of  estates  in  expectancy, 
namely,  estates  in  remainder,  and  estates  in  re- 
version;* the  former  are  created  hy  the  act  of  the 
parties,  the  latter  by  the  act  of  law.*  As  defined 
by  Coke,  "a  remainder  is  a  remnant  of  an  estate 
in  lands  or  tenements,  expectant  on  a  particular 
estate,  created  together  with  the  same  at  one 
time."^    It  follows  that  wherever  the  whole  fee 
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is  first  limited,  there  can  be  no  remainder  in  the 
strict  sense  of  the  word."*  A  familiar  instance 
of  a  remainder  is  where  a  man,  seised  of  lands 
in  fee  simple,  grants  them  to  A  for  twenty  years, 
and  after  the  determination  of  that  term  to  B 
and  his  heirs  forever;  in  which  case  A  is  tenant 
for  twenty  years,  with  remainder  to  B  in  fee.' 
An  estate  for  years  is  created  or  carved  out  of  the 
fee  and  given  to  A,  and  the  residue  or  remainder 
of  the  estate  is  given  to  B.  But  both  these  in- 
terests are,  in  fact,  only  one  estate — the  present 
term  for  years  and  the  remainder  after,  when 
added  together,  being  equal  only  to  one  estate  in 
fee.®  The  word  "remainder''  is  not  a  term  of 
art,  and  is  not  necessary  to  create  a  remainder; 
any  other  form  of  expression  of  equivalent  mean- 
ing would  be  sufficient.'^ 

1  2  Blackstone's  Commentaries,  163;  1  Greenleaf's 
Cruise  on  Real  Property,  701;  and  see  Savage  v.  Savage, 
19  Or.  162,  20  Am.  St.  Rep.  795. 

2  4  Kent's  Commentaries,  197;  and  see  sec.  184,  post. 

3  Coke  on  Littleton,  143a;  1  Greenleaf's  Cruise  on 
Real  Property,  702.  Other  definitions:  See  4  Kent's 
Commentaries,  197;  2  Washburn  on  Real  Property,  222; 
2  Blackstone's  Commentaries,  163.  See,  also,  Sayward 
V.  Sayward,  7  Me.  210,  22  Am.  Dec.  191;  Booth  v.  Ter- 
rell, 16  Ga.  20;  Ryan  v.  Monaghan,  99  Tenn.  338.  The 
New  York  Revised  Statutes  define  a  remainder  to  be 
**an  estate  limited  to  commence  in  possession  at  a  future 
day,  on  the  determination,  by  lapse  of  time  or  otherwise, 
of  a  precedent  estate,  created  at  the  same  time":  1  Rev. 
Stats.,  sees.  10,  11,  p.  723;  and  see  Leslie  v.  Marshall, 
31  Barb.  564;  Foley  v.  Foley,  17  Hun,  237;  Sullivan  v. 
SuUivan,  66  N.  Y.  37. 
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4  Sayward  ▼.  Say  ward,  7  Me.  210,  22  Am.  Dec.  191; 
Outland  ▼.  Bowen,  115  Ind.  150,  7  Am.  St.  Rep.  420; 
Palmer  v.  Cook,  169  HI.  300,  50  Am.  St.  Rep.  165;  and 
see  Burbank  v.  Whitney,  24  Pick.  146,  35  Am.  Dec.  312; 
Jackson  v.  Delancy,  13  Johns.  537;  Jackson  v.  Robins, 
16  Johns.  589;  Bradley  v.  Games,  94  Tenn.  27,  45  Am. 
St.  Rep.  696. 

5  2  Blackstone's  Commentaries,  163;  1  Greenleaf  s 
Cruise  on  Real  Property,  702.  There  may  be  any  num- 
ber of  remainders  over,  one  after  the  other,  as  in  the 
case  of  a  grant  to  A  for  years,  remainder  to  B  for  life, 
remainder  to  C  in  tail,  remainder  to  D  in  fee:  4  Kent's 
Commentaries,   198;   Williams  on  Real  Property,  ♦251. 

6  2  Blackstone's  Commentaries,  164;  Wymple  v. 
Fonda,  2  Johns.  288. 

7  1  Greenleaf's  Cruise  on  Real  Property,  703;  Bacon's 
Abridgment,  tit.  Rem.  B. 

§  173.    Vested  or  Gontingfent. 

Eemainders  are  either  vested  or  contingent.* 
A  remainder  is  vested  when  there  is  some  per- 
son in  esse,  known  and  ascertained,  who  would 
have  an  immediate  right  to  take  and  enjoy  the 
estate  upon  the  ceasing  of  the  intermediate  or 
precedent  estate.^  Thus,  if  A  be  tenant  for 
years,  remainder  to  B  in  fee,  B^s  remainder  is 
vested,  which  nothing  can  defeat  or  set  aside.* 
So  there  may  be  successive  remainders,  all  of 
which  shall  be  vested;  as,  if  the  land  be  limited 
to  A  for  life,  remainder  to  B  in  tail,  remainder 
to  C  in  fee,  all  these  remainders  are  vested.* 
The  person  entitled  to  a  vested  remainder  has  an 
estate  in  praesenti,  though  it  is  only  to  take  ef- 
fect in  possession  in  future;*^  and  such  an  estate 
is,  in  general,  subject  to  the  same  dispositions  as 
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an  estate  in  possession.*  A  remainder  is  con- 
tingent when  it  is  limited  to  take  effect  on  an 
event  which  may  never  happen,  or  which  may  not 
happen  till  after  the  preceding  particular  estate 
ends,  or  is  limited  to  a  person  not  in  esse  or  not 
ascertained.''^  A  present  capacity  of  taking  effect 
m  possession,  if  the  possession  were  to  becohie  va- 
cant, and  not  the  certainty  that  the  possession 
will  become  vacant  before  the  estate  limited  in 
remainder  determines,  universally  distinguishes  a 
vested  remainder  from  one  that  is  contingent.® 
In  other  words,  in  the  former  the  enjoyment  is 
uncertain,  in  the  latter  the  right  to  that  enjoy- 
ment is  imcertain.®  As  a  general  rule,  when  the 
question  is  doubtful,  the  law  favors  that  construc- 
tion which  holds  a  remainder  vested,  rather  than 
that  which  considers  it  contingent.^^ 

1  2  Blackstone's  Commentaries,  168;  Foley  v.  Foley, 
17  Hun,  237. 

2  Williamson  v.  Field,  2  Sand.  Ch.  533,  552;  Moore 
V.  Littel,  41  N.  Y.  72;  Leslie  v.  Marshall,  31  Barb.  564; 
Croxall  V.  Shererd,  5  Wall.  268;  Mercantile  Bank  v.  Bal- 
lard, 83  Ky.  481,  4  Am.  St.  Rep.  160;  Harvard  College 
V.  Balch,  171  111.  275;  4  Kent's  Commentaries,  202. 

N^  3  2  Blackston€*s  Commentaries,  169;  1  Greenleaf  s 
Cruise  on  Real  Property,  703,  704;  and  see  Hawley  v. 
James,  4  Paige,  317,  466;  Carter  v.  Hunt,  40  Barb.  89; 
Moore  v.  Littel,  41  N.  Y.  66;  Green  v.  Hewitt,  97  111. 
113,  37  Am.  Rep.  102. 

\  4  1  Greenleaf  s  Cruise  on  Real  Property,  704;  2  Wash- 
burn on  Real  Property,  *222.  See  Howell  v.  Mills,  7 
Lans.  193:  56  N.  Y.  226. 

5    1  Greenleaf  s  Cruise  on  Real  Property,  704;  Pearce 
V.  Savage,  45  Me.  101;  Chapin  v.  Crow,  147  HI.  219,  37 
Am.  St.  Rep.  213;  and  see  Marshall  v.  King,  24  Miss. 
Boone  Real  Prop.— 39 
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90.    One  is  "seised*'  of  an  estate  in  remainder  when  the 
estate  is  vested:  Jenkins  v.  Fahey,  73  N.  Y.  363,  364. 

6  Jackson  v.  Sublett,  10  B.  Mon.  467;  Glidden  v. 
Blodgett,  38  N.  H.  74;  Kelly  t.  Morgan,  3  Yerg.  438; 
Lawrence  v.  Bayard,  7  Paige,  70;  Den  v.  Hillman,  7  N. 
J.  L.  180;  1  N.  Y.  Rev.  Stats.,  p.  723;  Foley  v.  Foley,  17 
Hun,  237;  and  see  Moore  v.  Littel,  41  N.  Y.  66;  Parker 
v.  Converse,  5  Gray,  336;  Ha  ward  v.  Peavey,  128  Dl. 
430,  15  Am.  St.  Rep.  120. 

~>  7  Williamson  v.  Field,  2  Sand.  Ch.  552;  Leslie  v.  Mar- 
shall, 31  Barb.  564;  Ducker  v.  Burnham,  146  111.  9,  37 
Am.  St.  Rep.  135;  Chapin  v.  Crow,  147  111.  219,  37  Am. 
St.  Rep.  213;  Rudy's  Estate,  185  Pa.  St.  359;  Leppes  v. 
Lee,  92  Ky.  16;  Corey  v.  Springer,  138  Ind.  506,  509. 
See  2  Blackstone's  Commentaries,  169;  4  Kent's  Com- 
mentaries, 206;  Brown  v.  Lawrence,  3  Cush.  397;  Moore 
V.  Lyons,  25  Wend.  144;  Thomson  v.  Ludington.  104 
Mass.  193;  Price  v.  Hall,  L.  R.  5  Eq.  399;  Smith  v.  Rice, 
130  Mass.  441. 

~"8  1  Greenleaf's  Cruise  on  Real  Property,  712;  How- 
ell V.  Mills,  7  Lans.  196;  Williamson  v.  Field,  2  Sand. 
Ch.  553;  Brown  v.  Lawrence,  3  Cush.  397;  so,  to  same 
effect,  Johnson's  Estate,  185  Pa.  St.  179,  64  Am.  St.  Rep. 
621;  Faber  v.  Police,  10  S.  C.  387. 

9    Williamson  v.  Field,  2  Sand.  Ch.  553. 

^  10  Olney  v.  Hull,  21  Pick.  313;  Brown  v.  Lawrence, 
3  Cush.  397;  Fay  v.  Sylvester,  2  Gray,  171;  Womrath 
V.  McCormick,  51  Pa.  St.  504;  Moore  v.  Lyons,  25  Wend. 
119;  Wolfe  v.  Van  Nostrand,  2  N.  Y.  436;  Doe  v.  Prigg, 
8  Barn.  &  C.  231;  Doe  v.  Perryn,  3  Term  Rep.  484;  Gar- 
diner v.  Guild,  106  Mass.  28;  Kane  v.  Astor,  5  Sand.  467; 
Chapin  v.  Crow,  147  111.  219,  37  Am.  St.  Rep.  213; 
Hitchcock  V.  Simpkins,  99  Mich.  198;  Coggin's  Appeal, 
124  Pa.  St.  10,  10  Am.  St.  Rep.  565;  Stokes  v.  Weston, 
142  N.  Y.  433;  Harvard  College  v.  Balch,  171  Dl.  275; 
and  see  Weatherhead  v.  Stoddard,  58  Vt.  612,  56  Am. 
Rep.  573;  Gibbens  v.  Gibbens,  140  Mass.  102,  54  Am. 
Rep.  453,  for  applications  of  the  rule. 

§  174.    Different  Kinds  of  Contingent  Bemain- 
ders. 
A  well-known  classification  of  contingent  re- 
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mainders  is  that  made  by  Mr.  Fearne,  who  re- 
duces them  to  four  kinds:*  1.  Where  the  remain- 
der depends  entirely  on  a  contingent  determina- 
tion of  the  particular  estate  itself;*  2.  Where  some 
uncertain  event,  unconnected  with  and  collateral 
to  the  determination  of  the  particular  estate,  is 
by  the  nature  of  the  limitation  to  precede  the 
remainder;'^  3.  Where  the  remainder  is  limited  to 
take  effect  upon  an  event  which,  though  it  cer- 
tainly must  happen  some  time  or  other,  yet  may 
not  happen  till  after  the  determination  of  the 
particular  estate;*  4.  Where  it  is  limited  to  a  per- 
son not  ascertained  or  not  in  being  at  the  time 
when  such  limitation  is  made.^  A  more  compre- 
hensive and  less  complex  division  of  the  subject 
,into  two  classes  is  made  by  Sir  William  Black- 
stone,  namely,  remainders  limited  to  take  effect 
to  a  dubious  and  uncertain  person  or  upon  a  du- 
bious and  uncertain  event.^  An  instance  of  the 
first  class  is  where  a  remainder  is  limited  to  the 
first  son  of  B,  who  has  no  son  then  bom.  This 
is  a  contingent  remainder,  for  it  is  uncertain 
whether  B  will  have  a  son  or  not.''  So  if  an  es- 
tate be  limited  to  two  for  life,  remainder  to  the 
survivor  of  them  in  fee,  the  remainder  is  contin- 
gent because  it  is  uncertain  which  of  them  will 
be  the  survivor.®  An  instance  illustrating  the  sec- 
ond class  is  where  land  is  given  to  A  for  life,  and 
in  case  B  survives  him,  then  with  remainder  to 
B  in  fee.     Here  B  is  a  person  certain,  but  the 
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remainder  to  him  is  a  contingent  remainder,  de- 
pending upon  a  dubious  event  the  uncertainty  of 
his  surviving  A.^  It  was  likewise  declared  by 
Lord  Chief  Justice  Willes,  whose  classification 
Blackstone  followed/^  that  there  were  but  two 
sorts  of  contingent  remainders:  1.  Where  the 
person  to  whom  the  remainder  was  limited  was 
not  in  esse;  2.  Where  the  commencement  of  the 
remainder  depended  on  some  matter  collateral  to 
the  determination  of  the  particular  estate.-*-* 
And  as  an  instance  of  the  latter  the  case  is  put 
of  a  limitation  to  A  for  life,  remainder  to  B  after 
the  death  of  C,  or  when  D  returns  from  Eome.** 
This  class  embraces  the  first  three  species  of  con- 
tingent remainders  above  given  in  the  classifica- 
tion of  Mr.  Fearne.*^  Under  the  New  York  Re- 
vised Statutes,  remainders  are  contingent  whilst 
the  person  to  whom  or  the  event  upon  which  they 
are  limited  to  take  effect  remains  uncertain.*"* 

1  Fearne  on  Contingent  Remainders,  5;  and  see  1 
Greenleaf*s  Cruise  on  Real  Property,  704  et  seq.;  4 
Kent's  Commentaries,  207;  2  Washburn  on  Real  Prop- 
erty, ♦238;  Leslie  v.  Marshall,  31  Barb.  566. 

2  See  Large's  Case,  3  Leon.  182;  Boraston's  Case,  3 
Rep.  19;  1  Greenleaf* s  Cruise  on  Real  Property,  705,  706; 
Weehawken  Ferry  Co.  v.  Si^son,  17  N.  J.  Eq.  475. 

3  See  Coke  on  Littleton,  378a;  Doe  v.  Scudamore,  2 
Bos.  &  P.  289;  1  Greenleafs  Cruise  on  Real  Property, 
707;  Matter  of  Ryder,  11  Paige,  185,  42  Am.  Dec.  109. 

4  Boraston's  Case,  3  Rep.  20a. 

5  See  1  Greenleaf  s  Cruise  on  Real  Property,  707;  4 
Kent's  Commentaries,  207;  Richardson  v.  Wheatland,  7 
Met.  169;  Hunt  v.  Hall,  37  Me.  363. 
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6  2  Blackstone's  Commentaries,  169;  and  eee  Throop 
V.  Williams,  5  Conn.  100. 

7  2  Blackstone's  Commentaries,  169. 

8  Boraston*s  Case,  3  Rep.  19;  Cro.  Car.  102;  and  see 
Olney  v.  Hull,  21  Pick.  311;  Siseon  v.  Seabury,  1  Sum. 
235:  Smith  v.  Rice,  130  Mass.  441. 

9  2  Blackstone's  Commentaries,  170;  and  see  Bam- 
forth  V.  Bamforth,  123  Mass.  282. 

10  See  1  Greenleaf  8  Cruise  on  Real  Property,  706, 
note. 

11  Parkhurst  v.  Smith,  Willes,  338;  3  Atk.  139;  1 
Greenloaf  s  Cruise  on  Real  Property,  715. 

12  Parkhurst  v.  Smith,  Willes,  338;  3  Atk.  139;  4 
Kent's  Commentaries,  208,  note. 

13  See  4  Kent's  Commentaries,  208,  note. 

14  1  Rev.  Stats.,  sec.  13,  p.  123;  and  see  Leslie  y. 
Marshall,  31  Barb.  564. 

§  175.    Event  on  Which  Contingent  Bemainder 
Vests. 

The  event  on  which  a  contingent  remainder 
may  be  limited  must  be  a  legal  one;*  and  there- 
fore it  was  held  that  a  limitation  of  a  remainder 
to  a  bastard  not  in  esse  was  void.*  So  the  event 
must  be  within  a  common  possibility,  such  as  the 
death  of  a  person,  or  death  without  issue,  or 
coverture  and  the  like;*  and  if  it  extend  beyond 
such  a  possibility  a  limitation  thereon  in  the  way 
of  remainder  would  be  void  at  common  law.* 
Thus,  an  estate  made  to  A  for  life,  remainder  to 
the  heirs  of  B,  is  good;  for,  by  common  possibil- 
ity, B  may  die  before  A,  and  the  remainder  then 
immediatelv  vests  in  his  heir,  who  will  be  en- 
titled  to  the  land  on  the  death  of  A.^    But  a  re- 
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mainder  to  the  right  heirs  of  B,  when  there 
is  no  such  person  as  B,  in  esse,  would  be 
void,  as  being  too  remote.^  In  the  third  place, 
the  event  on  which  a  remainder  is  limited  must 
not  operate  so  as  to  abridge,  defeat,  or  determine 
the  particular  estate.''  This  rule  is  founded  on 
the  common-law  maxim  that  no  one  shall  take 
advantage  of  a  condition  but  the  party  from 
whom  the  condition  moves;  that  is,  the  grantor 
and  his  heirs.® 

1  Cholmley's  Case,  2  Rep.  51b. 

2  Blodwell  V.  Edwards,  Cro.  Eliz.  509.  Compare 
Earle  v.  Wilson,  17  Ves.  531;  Arnold  v.  Preston,  18  Ves. 
288;  Bayley  v.  Snelhain,  1  Sim.  &  St.  81. 

3  Cholmley's  Case,  2  Rep.  51b;  Mayor  etc.  v.  Alford, 
Cro.  Car.  576;  and  see  Cole  v.  Sewell,  2  H.  L.  Cas.  186; 
4  Dru.  &  Walsh,  27;  Dennett  v.  Dennett,  40  N.  H.  503; 
Brudenell  v.  Elwes,  1  East,  452. 

4  Hay  v.  Coventry,  3  Term  Rep.  86.  Otherwise  un- 
der the  New  York  statute:  1  Rev.  Stats.,  sec.  26,  p.  724. 

5  Cholmley's  Case,  2  Rep.  51b;  2  Blackstone's  Com- 
mentaries, 169,  170. 

6  2  Blackstone's  Commentaries,  170;  1  Greenleafs 
Cruise  on  Real  Property,  734;  and  see  Jackson  v.  Brown, 
13  Wend.  437. 

7  Sayer  v.  Hardy,  Cro.  Eliz.  414;  1  Greenleafs  Cruise 
on  Real  Property,  737.  In  New  York,  a  remainder  lim- 
ited upon  a  contingency  which  may  operate  to  abridge 
or  defeat  the  precedent  estate  is  construed  as  a  condi- 
tional limitation,  and  is  given  the  same  effect  as  such 
a  limitation  would  have  at  law:  1  Rev.  Stats.,  sec.  27, 
p.  725. 

8  1  Greenleafs  Cruise  on  Real  Property,  737,  738; 
and  see  Parker  v.  Nichols,  7  Pick.  Ill;  Proprietors  etc. 
V.  Grant,  3  Gray,  149,  63  Am.  Dec.  725. 
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§  176.    What  Estate  Will    Sustain    Contingent 
Bemainder. 

It  is  a  general  rule  at  common  law  that  a  free- 
hold contingent  remainder  cannot  he  limited  on 
an  estate  for  years/  or  any  other  particular  es- 
tate less  than  a  freehold.*  The  reason  of  the 
rule  is,  that  in  the  case  of  a  valid  contingent  re- 
mainder the  freehold  passes  out  of  the  grantor 
at  the  time  when  the  remainder  is  created,  and 
must  vest  in  the  particular  tenant.®  Unless, 
therefore,  the  estate  of  such  particular  tenant  be 
of  a  freehold  nature,  the  freehold  cannot  vest  in 
him,  and,  consequently,  the  remainder  is  void."* 
It  is  not,  however,  necessary  that  such  preceding 
estate  continue  in  the  actual  seisin  of  its  rightful 
tenant;*'^  it  is  sufficient  if  there  subsists  a  right 
of  entrv  at  the  time  the  remainder  should  vest.® 
A  contingent  remainder  for  years  does  not  re- 
quire a  preceding  freehold  to  support  it,  since 
no  seisin  passes  out  of  the  grantor  when  he  cre- 
ates it.''  And  where  the  legal  estate  is  in  trus- 
tees there  is  no  necessity  for  any  preceding  par- 
ticular estate  of  freehold  to  support  contingent 
remainders,  because  the  legal  estate  in  the  gen- 
eral trustees  will  be  sufficient  for  that  purpose.® 
The  particular  estate  must  be  created  by  one  and 
the  same  deed  or  instrument  which  creates  the 
remainder;^  and  therefore,  an  estate  for  life  given 
by  one  deed  will  not  support  a  remainder  given 
by  another.^ ^     But  a  particular    estate  may  be 
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created  by  a  will,  and  the  remainder  by  a  codicil, 
and  vice  vexsa.*-*^ 

1  Goodright  v.  Cornish,  1  Salk.  226.  Compare  Elio 
V.  Osborn-e,  2  Vern.  754;  Butler  v.  Butler,  3  Barb.  Ch. 
304. 

2  2  Blackstone's  C/ommentaries,  171;  1  Greenleafs 
Cruise  on  Real  Property,  745.  This  doctrine  never  ob- 
tained in  Pennsylvania:  Stewart  v.  Neely,  139  Pa.  St. 
309,  311;  and  in  many  of  the  states  has  been  changed 
by  statute. 

3  Burton  on  Real  Property,  33. 

4  2  Blackstone's  Commentaries,  171;  Fearne  on  Con- 
tingent Remainders,  281;  1  Greenleaf's  Cruise  on  Real 
Property,   745. 

5  1  Greenleaf's  Cruise  on  Real  Property,  749. 

6  1  Greenleaf's  Cruise  on  Real  Property,  749;  and 
see  Thompson  v.  Leach,  12  Mod.  174;  Da  vies  v.  Bush, 
1  McClel.  &  Y.  58,  88. 

7  Fearne  on  Contingent  Remainders,  285;  1  Green- 
leaf's Cruise  on  Real  Property,  748.  See  Corbet  v.  Stone, 
T.  Raym.  140. 

8  Hopkins  v.  Hopkins,  1  Ves.  Sr.  268;  1  Atk.  581; 
Davies  v.  Bush,  1  McClel.  &  Y.  82;  Gale  v.  Gale,  2  Cox, 
136. 

9  1  Greenleaf's  Cruise  on  Real  Property,  750;  Coke 
on  Littleton,  49a. 

10  Moore  v.  Parker,  Ld.  Raym.  37;  4  Mod.  316;  4 
Kent's  Commentaries,  212. 

11  Hayes  v.  Foorde,  2  W.  Black.  698;  1  Greenleaf's 
Cruise  on  Real  Property,  750,  note. 

§  177.    At  What  Time  Bemainder  Must  Vest. 

It  is  the  general  rule  that  every  remainder 
must  vest  either  during  the  continuance  of  the 
particular  estate,  or  at  the  very  instant  of  its  de- 
termination.* And  if  a  lease  he  made  to  A  for 
life,  and  after  the  death  of  A,  and  one  day  af- 
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ter,  the  land  to  remain  to  B  for  life,  this  re- 
mainder to  B  is  void,  because  it  cannot  take  effect 
immediately  upon  the  determination  of  the  pre- 
ceding estate.*  In  consequence  of  a  strict  con- 
struction of  the  rule,  it  was  formerly  held  that 
where  an  estate  was  limited  to  A  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  a  post- 
humous son  of  A  could  not  take.*  But  this  judg- 
ment was  reversed  by  the  house  of  lords,^  and 
the  rule  as  now  settled  in  England  and  in  this 
country  is,  that  an  infant  en  ventre  sa  mere  is 
deemed  to  be  in  esse  for  the  purpose  of  taking  a 
remainder,*^  or  any  other  estate  or  interest  which 
is  for  his  benefit,  whether  by  descent,  by  devise, 
or  under  the  statute  of  distributions.*  A  con- 
tingent remainder  may,  however,  take  effect  in 
some  and  not  in  all  the  persons  to  whom  it  was 
limited,  by  reason  of  some  not  being  in  esse  be- 
fore  the  determination  of  the  particular  estate;'' 
but  this  rule  seems  to  be  confined  to  limitations 
at  common  law,  and  is  not  applicable  to  devises 
and  uses.® 

1  Plow.  25:  Archer's  Case,  1  Coke.  6fi;  Doe  v.  Morjeran, 
3  Term  Rep.  763:  Purefoy  v.  Rogers,  3  Lev.  39;  2  Saiind. 
388;  and  so,  Madison  v.  Larmon,  170  111.  65,  62  Am.  St. 
Rep.  356:  Kellett  v.  Shepard.  139  111.  433. 

2  1  Greenleaf's  Cruise  on  Real  Property,  754. 

3  2  Blackstone's  Commentaries,  169;  1  Greenleaf's 
Cruise  on  Real  Property,  756. 

4  Reeve  v.  I^ng,  1  Salk.  227. 

5  Stats.  10  &  11  Wm.  Ill,  c.  16.  Under  this  stat- 
ute, a  posthumous  child  is  entitled  to  the  intermediate 
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profits  of  the  lands  settled,  as  well  as  to  the  lands  them- 
selves: See  Basset  v.  Basset,  3  Atk.  203. 

6  4  Kent's  Commentaries,  249;  Thellusson  v.  "V^ood- 
ford,  4  Ves.  321;  11  Ves.  138;  Marsellls  v.  Thalhimer, 
2  Paipe,  35;  Stedfast  v.  Nicoll,  3  Johns.  Cas.  18;  Swift 
V.  Duffleld,  5  Serg.  &  R.  38;  Burke  v.  Wilder,  1  McCord 
Eq.  551. 

7  1  Greenleaf's  Cruise  on  Real  Property,  762;  Grif- 
fith V.  Pownal,  13  Sim.  393;  Wager  v.  Wager,  1  Serg. 
&  R.  374. 

8  Doe  V.  Perryn,  3  Term  Rep.  484;  Doe  v.  Provost, 
4  Johns.  61,  4  Am.  Dec.  249. 

§  177a.    Same — Continued. 

Every  estate  in  remainder  which  is  subject  to 
a  contingency  or  condition  is  not  necessarily  a 
contingent  remainder.  The  condition  may  be 
precedent  or  subsequent.  If  the  former,  the  re- 
mainder cannot  vest  until  that  which  is  contin- 
gent has  happened,  and  thereby  become  certain; 
if  the  latter,  the  estate  vests  immediately,  sub- 
ject to  be  defeated  by  the  happening  of  the  con- 
dition.* Whether  the  condition  is  really  prece- 
dent or  subsequent  will  depend  upon  whether  it 
is  incorporated  into  the  gift  to,  or  description  of, 
the  remainderman,  or  is  added  as  a  separate  clause 
after  words  which  have  already  given  a  vested 
interest.*  If  two  contingent  remainders  are  cre- 
ated, the  one  as  a  substitute  or  alternative  for 
the  other,  the  second  remainder  vests  only  on 
the  failure  of  the  first  to  vest.*  As  a  general 
rule,  when  an  estate  depends  upon  a  double  con- 
tingency, both  must  concur.'*    A  remainder  lim- 
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ited  to  a  class  vests  in  such  as  are  in  esse,  subject 
to  open  up  and  let  in  those  afterward  bom.^ 

1  Manicf  v.  Manice,  43  N.  Y.  380;  Kelso  v.  Lorillard, 
85  N.  Y.  177;  Burnham  v.  Burnham,  79  Wis.  557; 
L'Etourneau  v.  Henquenet,  89  Mich.  428,  28  Am.  St.  Rep. 
310;  Howard  v.  Peavey,  128  111.  430,  15  Am.  St.  Eep. 
120. 

2  Collins  V.  Collins,  40  Ohio  St.  353;  Lenz  v.  Pres- 
cott,  144  Mass.  505;  Ducker  v.  Burnham,  146  111.  9,  37 
Am.  St.  Rep.  135. 

3  Leppes  etc.  v.  Lee,  92  Ky.  16;  Watson  v.  Smith,  110 
N.  C.  6,  28  Am.  St.  Rep.  665. 

4  Phelps  V.  Bates,  54  Conn.  11,  1  Am.  St.  Rep.  92. 

5  Lariverre  v.  Rains,  112  Mich.  276.  See  Kellett  v. 
Shepard,  139  111.  433. 

§  178.    How  Defeated. 

Since  a  legal  remainder  must  vest  either  dur- 
ing the  existence  of  the  particular  estate,  or  at 
the  instant  of  its  determination/  it  follows  that 
every  such  determination  of  the  preceding  estate, 
before  the  contingency  happens,  as  leaves  no  right 
of  entry  must  effectually  destroy  the  remainder 
also.*  Thus,  in  England,  where  there  is  a  ten- 
ant for  life,  with  a  contingent  remainder  expec- 
tant on  his  estate,  if  he  makes  a  feoffment,  or 
lev^ies  a  fine,  or  suffers  a  recovery,*  or  surrenders 
his  life  estate,'*  it  will  destroy  the  remainder.* 
But  a  bargain  and  sale,  or  lease  and  release,  by 
the  tenant  for  life  will  not  destroy  the  contingent 
remainders  thereon,  because  these  conveyances 
only  transfer  what  the  person  seised  of  the  land 
may  lawfully  convey,  and  do  not  devest  any  es- 
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tate.^  Any  alteration  in  the  quantity  of  the  par- 
ticular estate  before  the  remainder  vests  will  de- 
stroy it,  though  it  seems  to  be  otherwise  as  to 
an  alteration  in  its  quality  only  J  A  merger  of 
the  particular  estate  may  in  some  cases  be  effectual 
to  destroy  a  contingent  remainder.®  A  person 
who  has  merely  a  trust  estate  cannot,  by  any 
mode  of  conveyance,  destroy  a  contingent  remain- 
der expectant  on  his  estate.^  The  legal  estate 
being  in  his  trustees,  there  remains  a  right  of 
entry  in  them  which  will  support  the  remain- 
ders»*^ 

1  See  sec.  177,  ante. 

2  Doe  V.  Martin,  4  Term  Rep.  39;  Purefoy  v.  Rogers, 
4  Mod.  284;  2  Saund.  306. 

3  Chudleigh's  Case,  1  Coke,  137b;  Archer's  Case,  1 
Coke,  66.  See  Blosse  v.  Clamnorris,  3  Bligh,  62;  Doe  v. 
Howell,  10  Barn.  &  C.  191;  Abbott  v.  Jenkins,  10  Serg. 
&  R.  296. 

4  Thompson  v.  Leach,  2  Salk.  427. 

5  2  Blackstone's  Commentaries,  171;  1  Greenleaf's 
Cruise  on  Real  Property,  776. 

6  Smith  V.  Clyfford,  1  Term  Rep.  744;  3  Mod.  151; 
and  see  Dennett  v.  Dennett,  40  N.  H.  505;  Smith  v.  Pen- 
dell,  19  Conn.  112,  48  Am.  Dec.  146. 

7  Harrison  v.  Belsey,  T.  Raym.  413;  4  Kent's  Com- 
mentaries, 253;  1  Greenleaf's  Cruise  on  Real  Property, 
778. 

8  Purefoy  v.  Rogers,  2  Saund.  386;  2  Lev.  39;  Crump 
V.  Benson  7  Taunt.  362;  Kent  v.  Harpool,  1  Vent.  306. 
Now  otherwise  by  statute  in  England:  8  &  9  Vict.,  c. 
106,  sec.  8.  And  see  Stewart  v.  Neely,  139  Pa.  St.  809, 
315,  where  the  doctrine  is  repudiated. 

9  1  Greenleaf  s  Cruise  on  Real  Property,  777. 

10  1  Greenleaf  s  Cruise  on  Real  Property,  777;  Dayies 
V.  Bush,  1  McClel.  &  Y.  58. 
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§  178a.    Alienation  of^  etc. 

It  is  held  that  a  contingent  remainder  can  he 
conveyed  only  hy  a  devise;*  that  a  deed  purport- 
ing to  convey  it,  unless  executed  and  delivered 
after  the  contingency  happens,  will  he  operative 
only  as  an  estoppel  of  the  remainderman.*  An 
assignment  of  such  interest,  free  from  fraud  or 
imposition  and  for  a  valuable  consideration,  will 
he  upheld  in  equity,  though  void  at  law.*  And 
the  same  has  been  held  with  respect  to  the  assign- 
ment of  a  mere  possibility,  such  as  the  expectancy 
of  an  heir  in  the  estate  of  his  ancestor.'*  A  tenant 
for  life  cannot  acquire  the  title  of  the  remainder- 
man by  purchase  at  a  tax  sale.*^  And  if  there  be 
an  encumbrance  upon  land,  either  the  life  tenant 
or  the  remainderman  may  purchase  it,  but  can- 
not hold  it  to  the  exclusion  of  the  other,  who  is 
willing  to  contribute  his  share  of  the  amount 
paid  for  the  purchase,  and  this  rule  applies  to  a 
life  estate  in  expectancy.®  The  rights  of  con- 
tingent remaindermen  cannot  be  cut  off  by  judi- 
cial proceedings  to  which  they  are  not  cited  to 
appear,  though  there  is  a  life  tenant  in  possession 
who  is  so  cited.''  By  statute,  in  Michigan,  re- 
mainders are  declared  to  be  descendible,  devisable, 
and  alienable  in  the  same  manner  as  estates  in 
possession.® 

1  Stewart  v.  Neely,  139  Pa.  St.  309. 

2  Stewart  v.  Neely,  139  Pa.  St.  309.    Compare  Bar- 
tholomew V.  Muzzy,  61  Conn.  387,  29  Am.  St.  Rep.  206; 

Boone  Real  Prop. — 40 
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Foster  v.  Hackett,  112  N.  C.  54G;  Walton  v.  Follansbee, 
131  111.  147;  Gregory  v.  Peoples,  80  Va.  355. 

3  Watson  v.  Smith,  110  N.  C.  6,  28  Am.  St.  Rep.  665. 

4  Hale  v.  HoUon,  90  Tex.  427,  59  Am.  St.  Rep.  819; 
and  see  McClure  v.  Raben,  133  Ind.  507,  36  Am.  St.  Rep. 
558.  Contra,  McCall  v.  Hampton,  98  Ky.  166,  56  Am. 
St.  Rep.  335;  and  see  extended  note  thereto,  pages  339- 
361,  discussing  the  subject  of  assignment  of  expectan- 
cies at  length. 

5  Stewart  v.  Matheny,  66  Miss.  21,  14  Am.  St.  Rep. 
538. 

6  Defreese  v.  Lake,  109  Mich.  415,  63  Am.  St.  Rep. 
584;  and  see  Whitney  v.  Salter,  36  Minn.  103,  1  Am. 
St.  Rep.  656. 

7  Wilson  V.  White,  109  N.  Y.  59,  4  Am.  St.  Rep.  420; 
and  see  Young  v.  Young,  97  N.  C.  132;  Monarque  v. 
Monarque,  80  N.  Y.  325. 

8  Defreese  v.  Lake,  109  Mich.  415,  63  Am.  St.  Rep. 
584;  and  so  by  statute  in  other  of  the  states:  See  Good- 
man V.  Simmons,  113  Mo.  122;  Young  v.  Young,  89  Va. 
675;  Havens  v.  Land  Co.,  47  N.  J.  Eq.  365. 

§  179.     Cross-remainders. 

Cross-remainders  arise  where  lands  are  given, 
in  undivided  shares,  to  two  or  more  persons  by 
the  way  of  particular  estates,  by  such  limitations 
that  upon  the  determination  of  the  particular  es- 
tates in  any  of  those  shares,  they  remain  over  to 
the  other  grantees  or  donees  named,  and  the  re- 
mainderman or  reversioner  is  not  let  in  till  the 
determination  of  all  the  particular  estates.^  No 
technical  words  are  necessary  to  create  such  re- 
mainders,^ and  they  may  be  limited  either  by 
deed  or  by  will;*  but  they  cannot  be  raised  in  a 
deed,  as  in  a  will,  by  implication."*  Where  cross- 
remainders  are  to  be  raised  between  two  persons. 
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the  favorable  presumption  is  in  support  of  them;* 
but  where  between  more  than  two,  the  presump- 
tion is  against  them.®  But  the  presumption  may 
in  either  case  be  rebutted  by  circumstances  of 
plain,  manifest  intention.'' 

1  Coke  on  Littleton,  195b;  1  Greenleaf*s  Cruise  on 
Real  Property,  674;  2  Washburn  on  Real  Property,  233; 
4  Kent's  Commentaries,  201.  See  McGee  v.  Hall,  26  S. 
C.  179. 

2  Doe  V.  Waine Wright,  5  Term  Rep.  427;  and  see  Ed- 
wards V.  Alliston,  4  Russ.  78;  Meyrick  v.  Whishaw,  2 
Barn.  &  Aid.  810. 

3  Cook  V.  Gerrard,  1  Wms.  Saund.  186,  note. 

4  Cole  V.  Levingston,  1  Vent.  224;  Doe  v.  Dorvell,  5 
Term  Rep.  521;  Doe  v.  Worsley,  1  East,  416;  Edwards 
V.  Alliston,  4  Russ.  78;  Bnldrick  v.  White,  2  Bail.  442; 
Fenby  v.  Johnson,  21  Md.  117;  Hall  v.  Priest,  6  Gray,  18. 

5  Atherton  v.  Pye,  4  Term  Rep.  710;  Phipard  v.  Mans- 
field, Cowp.  800. 

6  Atherton  v.  Pye,  4  Term  Rep.  710;  Gordon  v.  Gor- 
don, 32  S.  C.  563,  581. 

7  Marryatt  v.  Townly,  1  Ves.  102;  Wright  v.  Engle- 
field,  Amb.  468;  Cowp.  31;  Atherton  v.  Pye,  4  Term  Rep. 
710. 

§  180.    Bule  in  Shelley's  Case. 
It  has  been  an  established  rule   from  a  verv 

ft.' 

early  period  in  the  history  of  the  English  law, 
"that  when  the  ancestor,  by  any  gift  or  convey- 
ance, takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either  me- 
diately or  immediately,  to  his  heirs,  in  fee  or  in 
tail,  that  always  in  such  cases  the  Tieirs  of  the 
body'  are  words  of  limitation  of  the  estate,  and 
not  words  of  purchase."*    This  is  known  as  the 
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rule  in  Shelley's  Case,*  the  substance  of  which, 
as  expounded  «by  the  modern  decisions,  is,  that 
where  lands  are  granted  or  given  by  devise  or 
otherwise  to  one  for  life,  and  afterward  to  his 
heirs,  or  the  heirs  of  his  body,  these  latter  words 
are  to  be  taken  as  words  of  limitation  and  not  of 
purchase;^  and  consequently,  the  first  taker  has 
an  estate  in  fee  simple  or  fee  tail,  unless  it  clearly 
and  unequivocally  appears  that  the  words  are 
used  merely  as  descriptio  personarum."*  The  rule 
constitutes  a  part  of  the  common  law  of  every 
state  where  it  has  not  been  repealed  by  statute, 
and  the  following,  among  similar  expressions, 
have  been  held  to  bring  the  particular  case  within 
the  rule:^  to  one  "in  trust  and  for  the  use  of  his 
heirs  at  law";^  to  one  "to  be  for  his  use  during 
his  life,  and  then  to  fall  to  his  heirs";''  to  one 
"during  his  natural  life,  and  then  to  his  lawful 
heirs'';®  to  one  "during  her  life,"  and  then  "to 
her  eldest  male  heir";^  to  M.  "for  and  during  his 
natural  life,  and  from  and  after  his  decease  to 
his  lawful  issue"  ;^®  to  C  "during  her  lifetime, 
and  after  her  death  to  descend  to  the  heirs  of  her 
body."^*  In  many  of  the  states,  the  rule  has 
been  wholly  abrogated  by  statute;**  in  others, 
onlv  in  cases  of  wills;*®  and  under  statutes  abol- 
ishing  estates  tail,  the  operation  of  the  rule  is 
arrested  so  far  as  such  estates  are  concerned,*"* 
although,  in  the  absence  of  such  statutes,  it  might 
have   been   applied.*^    In  Vermont,  the  rule  is 
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regarded  as  one  merely  of  construction  and  in- 
tention.*^ 

1  Shelley's  Case,  1  Rep.  94,  104;  and  see  1  Green- 
leaf's  Cruise  on  Real  Property,  682;  4  Kent's  Com- 
mentaries. 214;  Polk  V.  Faris,  9  Yerg.  209,  30  Am.  Dec. 
400;  Mclihinny  v.  Mcllhinny,  137  Ind.  411,  45  Am.  St. 
Rep.  186;  Hardage  v.  Stroope,  58  Ark.  303;  Cooper  v. 
Kynock,  L.  R.  7  Ch.  398. 

2  WUliams  on  Real  Property.  ^304;  4  Kent's  Com- 
mentaries, 214;  Findley  v.  Riddle,  3  Binn.  139,  5  Am. 
Dec.  355,  367,  note;  Lyles  v.  Digges,  6  Har.  &  J.  364, 
14  Am.  Dec.  281. 

3  See  Doe  v.  Harvey,  4  Barn.  &  C.  610;  Measure  v. 
Gee,  5  Bam.  &  Aid.  910;  Dot  v.  Cunnington,  1  Bay,  453. 
1  Am.  Dec.  624;  Smith  v.  Chapman,  1  Hen.  &  M.  240; 
In  re  Parry,  31  Ch.  Div.  130;  Simpers  v.  Simpers,  15  Md. 
160;  Brant  v.  Gelston,  2  Johns.  Cas.  384;  Polk  v.  Faris, 
9  Yerg.  209,  30  Am.  Dec.  400;  Baker  v.  Scott,  62  HI.  86; 
Yarnall's  Appeal,  70  Pa.  St.  340;  Haldeman  v.  Halde- 
man,  40  Pa.  St.  29. 

4  Tyler  v.  Moore,  42  Pa.  St.  388;  Daley  v.  Koons,  90 
Pa.  St.  246;  Webster  v.  Cooper,  14  How.  500;  Daniel  v. 
Whartenby,  17  Wall.  639:  Silva  v.  Hopkinson,  158  HI. 
386;  Smith  v.  Collins,  90  Ga.  411;  Starnes  v.  Hill,  112 
N.  C.  1;  Slater  v.  Dangerfield,  15  Mees.  &  W.  263;  Doe 
V.  Davies,  4  Barn.  &  Adol.  43;  Brooks  v.  Evetts,  33  Tex. 
732;  1  Greenleaf's  Cruise  on  Real  Property,  683,  note. 
But  compare  Perrin  v.  Blake,  4  Burr.  2579. 

5  See  Payne  v.  Sale,  3  Bat.  (N.  C.)  465;  Powell  v. 
Brandon,  24  Miss.  364;  Ware  v.  Richardson,  3  Md. 
505:  Thomas  v.  Higgins,  47  Md.  450;  McFeely  v.  Moore, 
5  Ohio,  464,  24  Am.  Dec.  314;  Polk  v.  Faris,  9  Yerg. 
209,  30  Am.  Dec.  400,  415,  note. 

6  Kepple's  Appeal,  53  Pa.  St.  211. 

7  McCray  t.  Lipp,  35  Ind.  116. 

8  Fulton  ▼.  Harman,  44  Md.  251;  and  see  Josettl  v. 
McGregor,  49  Md.  202;  Wayne  v.  Lawrence,  58  Ga.  15. 

9  Brownell  v.  Brownell,  10  R.  I.  509;  and  see  Simpers 
T.  Simpers,  15  Md.  160. 

10  Gonzales  y.  Barton,  45  Ind.  295. 
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11  Andrews  v.  Spurlin,  35  Ind.  262.  Compare  Price 
v.Sis80ii,13N.J.Eq.l77;  Criswell'g  Appeal,  41  Pa.  St.  290; 
Kinsel  v.  Ramsay,  87  Pa.  St.  248;  Carson  v.  Fuhs,  131 
Pa.  St.  256. 

12  1  N.  Y.  Rev.  Stats.,  sec.  28,  p.  725;  Brown  v.  Lyon, 
6  N.  Y.  420;  Cal.  Civ.  Code,  sec.  779;  Barnett  v.  Barnett, 
104  Cal.  298;  Ala.  Rev.  Code,  sec.  1574;  Williams  v.  Mc- 
Connico,  36  Ala.  22;  in  Kentucky:  See  Foster  v.  Shreve, 
6  Bush,  519;  Massachusetts:  See  Hatfield  v.  Sohier,  114 
Mass.  48;  Missouri:  See  Wommack  v.  Whitniore,  58  Mo. 
448;  Godman  v.  Simmons,  113  Mo.  122;  Connecticut: 
See  Goodrich  v.  Lambert,  10  Conn.  454;  in  Georgia:  See 
Wilkerson  v.  Clark,  80  Ga.  367,  12  Am.  St.  Rep.  258; 
Smith  V.  Collins,  90  Ga.  413;  in  New  Hampshire:  See 
Cloutman  v.  Bailey,  62  N.  H.  44;  in  West  Virginia:  See 
Code,  c.  71,  sec.  11;  in  Michigan:  See  Fraser  v.  Chene, 
2  Mich.  93;  in  Tennessee:  Code,  sec.  2008;  Virginia: 
Code,  c.  116,  sec.  11. 

13  Dennett  v.  Dennett,  40  N.  H.  500;  Carter  v.  Red- 
dish, 32  Ohio  St.  1;  Den  v.  Demarest,  21  N.  J.  L.  525; 
Akers  v.  Akers,  23  N.  J.  Eq.  30;  and  see  30  Am.  Dec. 
415,  note;  Ridgeway  v.  Lanphere,  99  Ind.  253. 

14  Butler  v.  Huestis,  68  111.  594,  18  Am.  Rep.  589. 

15  Baker  v.  Scott,  62  HI.  86;  YarnalFs  Appeal,  70 
Pa.  St.  335. 

16  Austin  V.  Railroad  Co.,  45  Vt.  215,  30  Am.  Dec. 
415,  note.  See  Doe  v.  Laming,  2  Burr.  1100;  Perrin  v. 
Blake,  4  Burr.  2579. 

§  180a.     Same — Continued. 

The  rule  in  Shelley's  Case  applies  as  well  to 
trust  estates  as  to  conveyances  of  the  legal  title, 
but  is  operative  only  where  by  the  same  instru- 
ment a  freehold  is  conveyed  to  the  ancestor,  with 
remainder  of  a  like  estate  to  his  heirs,  or  heirs 
of  his  body,  who  take  in  succession,  because  of 
their  character  as  such.* 

1    Cannon  v.  Barry,  59  Miss.  289. 
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§  180b.    Same — Rule  is  Inapplicable  When. 

The  practical  operation  of  the  rule  has  not  met 
with  general  favor  in  this  country,  and  has  sel- 
dom been  enforced  in  all  its  rigor.  It  does  not 
apply  unless  an  estate  is  limited  to  the  heirs,  gen- 
eral or  special,  of  the  same  person  to  whom  a 
preceding  freehold  estate  is  given  or  granted.* 
The  word  ^Tieirs"  is  the  operative  term,  and  is 
necessary  to  justify  the  application  of  the  rule.^ 
But  the  only  method  in  which  an  instrument  em- 
ploying the  word  'Taeirs"  can  be  shown  not  to 
be  within  the  rule  is  by  showing  that  the  word 
was  not  employed  in  its  strict  legal  sense.*  In 
some  of  the  cases,  a  material  distinction  is  made 
between  wills  and  deeds  in  the  application  of  the 
rule;  and  as  to  wills  the  rule  will  not  be  allowed 
to  override  the  manifest  and  clearly  expressed  in- 
tention of  the  testator,  which  will  always  be  car- 
ried into  effect  if  it  can  be  ascertained."* 

1  Smith  v.  Collins,  90  Ga.  411;  and  see  Earnhart  v. 
Earnhart,  127  Ind.  397,  22  Am.  St.  Rep.  652. 

2  See  Estate  ot  Utz,  43  Cal.  200;  Handy  v.  McKim, 
64  Md.  560;  Garrigan  v.  Drake,  36  S.  C.  354;  Boykin  v. 
Ancrum,  28  S.  C.  486,  13  Am.  St.  Rep.  698;  Kuntzle- 
man's  Estate,  136  Pa.  St.  142,  20  Am.  St.  Rep.  909. 

3  Carpenter  v.  Van  Olinder,  127  lU.  42,  11  Am.  St 
Rep.  92;  Silva  v.  Hopkinson,  158  Bl.  386;  Allen  v. 
Craft,  100  Ind.  476,  58  Am.  Rep.  425. 

4  Westcott  V.  Binford,  104  Iowa,  645,  65  Am.  St.  Rep. 
530;  Mcllhinny  v.  Mcllhinny,  137  Ind.  411,  45  Am.  St. 
Rep.  186.  For  instance?  of  the  application  of  the  rule 
in  Shelley's  Case,  see  Trumbull  v.  Trumbull,  149  Mass. 
200;  Hughes  v.  Niklas,  70  Md.  484,  14  Am.  St.  Rep.  377; 
Carpenter  v.  Van  Olinder,  127  111.  42,  11  Am.  St.  Rep. 
92,  and  note,  100  et  seq. 
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§  181.    Nature  of  Contingent  Uses. 

Contingent  uses  are  those  which  are  limited  to 
take  effect  as  remainders/  for  remainders,  whether 
vested  or  contingent,  may  he  limited  by  way  of 
nse,  as  well  as  by  conveyances  at  common  law, 
and  such  is  now  the  usual  way  in  which  they  are 
created.*  The  rule  as  to  the  necessity  of  an  es- 
tate of  freehold  to  support  a  contingent  remain- 
der^ holds  equally  in  the  limitation  of  contingent 
remainders  by  way  of  use,  as  by  common-law  con- 
veyance;* and  consequently,  if  the  preceding  es- 
tate is  not  sufficient  to  support  the  use  limited 
by  way  of  remainder,  such  remainder  will  be 
void.®  Thus,  a  limitation  to  trustees  or  feoffees 
in  fee  to  the  use  of  A  for  ninety-nine  years,  if 
he  so  long  lived,  remainder  to  the  use  of  the 
heirs  male  of  B  in  tail,  was  held  to  be  a  void  re- 
mainder, since  the  preceding  estate  in  A  was  not 
a  freehold.®  In  short,  it  has  been  said  that  fu- 
ture or  contingent  uses  are  placed  precisely  on 
the  same  footing  with  contingent  remainders.'^ 
But  where  a  contingent  remainder  is  limited  by 
way  of  use  to  several  persons,  all  of  whom  do 
not  become  capable  of  taking  at  the  same  time,^ 
it  will  vest  in  the  person  first  becoming  capable, 
subject  to  be  devested  as  to  the  proportion  of  the 
persons  afterward  becoming  capable,  before  the 
determination  of  the  particular  estate;®  and  they 
will  take  jointly,  notwithstanding   the   different 


I  times  of  vesting.® 
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1  See  Gilbert  on  Uses,  152,  note;  4  Kenfs  Commen- 
taries, 298. 

2  1  Greenleafs  Crnise  on  Real  Property,  763;  4 
Kent's  Commentaries,  258. 

3  See  sec.  376,  ante. 

4  1  Greenleaf's  Cruise  on  Real  Property,  766;  Gilbert 
on  Uses,  165. 

5  Coke  on  Littleton,  217;  Burton  on  Realt  Property, 
797;  Goodtitle  v.  Billington,  Doug.  758. 

6  Adams  v.  Savage,  Salk.  679;  2  Ld.  Raym.  854;  2 
Washburn  on  Real  Property,  ♦280.  Compare  State  v. 
Trask,  6  Vt.  363,  27  Am.  Dec.  554. 

7  Gilbert  on  Uses,  177,  note.  See  4  Kent's  Commen- 
taries, 238  et  seq.;  Chudlelgh's  Case,  1  Rep.  132b;  Pen- 
hay  V.  Hurrell,  2  Freem.  258;  Shapleigh  v.  Pilsbury,  1 
Me.  271;  1  Greenleaf's  Cruise  on  Real  Property,  766; 
Faber  v.  Police,  10  S.  C.  376. 

8  1  Greenleaf  s  Cruise  on  Real  Property,  767;  Sussex 
y.  Temple,  1  Ld.  Raym.  311. 

9  1  Greenleaf's  Cruise  on  Real  Property,  767;  and  see 
Dingley  v.  Dingley,  5  Muss.  535;  Carroll  v.  Hancock,  3 
Jones,  471, 

§  182.    Springing  Uses. 

Uses  limited  to  arise  on  a  future  event,  either 
certain  or  contingent,  without  any  preceding  es- 
tate to  support  them,  are  usually  called  springing 
uses.-*-  In  all  cases  of  springing  uses  the  estate 
remains  in  the  original  owner  till  the  use  arises.* 
Thus,  a  grant  to  A  in  fee,  to  the  use  of  B  in  fee, 
after  the  first  day  of  January  next,  is  an  instance 
of  a  springing  use,  and  no  use  arises  until  the 
limited  period;*^  the  use,  in  the  meantime,  result- 
ing to  the  grantor,  who  has  a  determinable  fee.* 
The  distinction  between  a  future  or  contingent 
use  and  a  springing  use  is    thus    explained:  A 
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feoffment  to  the  use  of  A  for  life,  and  after  the 
death  of  A  and  B  to  C  in  fee,  is  a  contingent 
remainder  to  C;  but  a  feoffment  to  the  use  of  O 
in  fee,  after  the  death  of  A  and  B,  is  a  springing 
use.*^  A  use  limited  by  way  of  remainder  will 
not  be  cojistrued  into  a  springing  use.^ 

1  1  Greenleaf  s  Cruise  on  Real  Property,  768;  Mut- 
ton's Case,  Dyer,  274b;  Moo.  517;  Weale  v.  Lower,  Pol. 
65. 

2  1  Greenleaf's  Cruise  on  Real  Property,  770;  and 
see  Shapleigh  t.  Pilsbury,  1  Me.  271. 

3  4  Kent's  Commentaries,  298;  Weale  v.  Lower,  Pol. 
65. 

4  Woodliff  V.  Drury,  Cro.  Eliz.  439;  Mutton's  Case, 
Dyer,  274b;  Moo.  517. 

5  Weale  v.  Lower,  Pol.  65;  2  Washburn  on  Real  Proi)- 
erty,  *283. 

6  Cole  V.  Sewell,  4  Dru.  &  Walsh,  27;  Southcote  v. 
Stowell,  1  Mod.  238;  Carwardine  v.  Carwardine,  1 
Eden,  34. 

§  183.    Shifting  Uses. 

Shifting  or  secondary  uses  are  such  as  take  ef- 
fect in  derogation  of  some  other  estate,  and  are 
either  limited  expressly  hy  the  deed  creating 
them,  or  are  authorized  to  he  created  hy  some 
person  named  in  the  deed.*  They  are  limited  so 
as  to  change  hy  matter  ex  post  facto;^  as  in  the 
case  of  an  ordinary  marriage  settlement,  the  first 
use  is  always  to  the  owner  in  fee  until  the  mar- 
riage,  and  then  it  shifts  to  other  uses  as  they 
arise.^  A  shifting  use  cannot  he  limited  on  a 
«?hifting  use;*  and  such  uses  must   be    confined 
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within  proper  limits,  so  as  not  to  lead  to  a  per- 
petuity?*'^ By  the  English  law,  if  the  time  within 
which  a  shifting  use  be  limited  to  take  effect  may 
exceed  a  period  within  a  life  or  lives  in  being, 
and  twenty-one  years  and  a  fraction  afterward, 
the  limitation  will  be  void.®  But  a  shifting  use 
limited  after  an  estate  tail  is  not  void  within  the 
rule  of  law  against  perpetuities.''^ 

1  Gilbert  on  Uses,  Sugden's  ed.,  152;  4  Kent's  Com- 
mentaries, 296;  Lloyd  v.  Carew,  Show.  P.  C.  1S7; 
Harwell  v.  Lucas,  1  Leon.  264;  Winchelsca  v.  Went- 
worth,  1  Vern.  402. 

2  1  Greenleaf's  Cruise  on  Real  Property,  770. 

3  Williams  on  Real  Property,  ♦279;  4  Kent's  Com- 
mentaries, 297;  Carwardine  v.  Carwardine,  1  Eden,  34. 
-And  see  Carr  v.  Erroll,  14  Ves.  478;  Stanley  v.  Stanley, 
16  Ves.  491;  Doe  v.  Yates,  5  Barn.  &  Aid.  344. 

4  1  Greenleaf  s  Cruise  on  Real  Property,  774. 

5  Gilbert  on  Uses,  Sugden's  ed.,  260,  note. 

6  Cad€ll  v.  iPalmer,  1  Clark  &  F.  372;  and  see  Pro- 
prietors etc.  V.  Grant,  3  Gray,  142,  152,  63  Am.  Dec. 
725. 

7  Spencer  v.  Duke  of  Marlborough,  5  Brown  P.  C.  592; 
Goodwin  v.  Clark,  1  Lev.  35. 


S  184  BXTEBSIONfl.  480 


CHAPTEE  XVIIL 

REVERSIONS. 

§  184.  Definition. 

§  185.  Nature  and  incidents  of« 

§  186.  Merger. 

§  187.  Remedy  for  waste,  etc. 

§  188.  In  case  of  lands  held  by  corporation. 

§  184.    Definition. 

A  reversion  is  the  second  kind  of  estate  in  ex- 
pectancy, and  it  arises  from  constmction  of  law.* 
It  is  defined  to  be  "the  return  of » land  to  the 
grantor  and  his  heirs  after  the  grant  is  deter- 
mined."^ Or,  "it  is  the  residue  of  an  estate  left 
in  the  grantor  or  his  heirs,  or  in  the  heirs  of  a 
testator,  commencing  in  possession  on  the  deter- 
mination of  a  particular  estate  granted  or  de- 
vised.'^ ^  It  is  founded  on  the  principle  that 
where  a  person  has  not  parted  with  his  whole  es- 
tate and  interest  in  a  piece  of  land,  all  that  which 
he  has  not  given  away  remains  in  him,  and  the 
possession  of  it  reverts  or  returns  to  him  upon 
the  determination  of  the  preceding  estate.* 

1  Sec.  172,  ante;  2  Blackstone's  Ck)mmentaries,  175; 
and  see  Hitchman  v.  Walton,  4  Mees.  &  W.  409;  Rochell 
V.  Tompkins,  1  Strob.  Eq.  114. 
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2  Coke  on  Littleton,  142b;  Plow.  161;  4  Kent's  Com- 
mentaries, 353. 

3  1  N.  Y.  Rev.  Stats.,  sec.  12,  p.  743;  and  see  2 
Blackstone's  Commentaries,  175;  Harper  v.  Blean,  3 
Watts,  471,  27  Am.  Dec.  367;  Phoenix  v.  Commissioners 
etc.,  1  Abb.  Pr.  466;  12  How.  Pr.  1. 

4  1  Greenleaf's  Cruise  on  Real  Property,  817;  Coke 
on  Littleton,  183b;  and  see  Payn  v.  Beal,  4  Denio,  411; 
Burton  v.  Barclay,  7  Bing.  745. 

§  185.    Nature  and  Incidents  of. 

A  reversion  is  a  present  vested  estate,  though 
it  is  only  to  take  effect  in  possession  and  profit 
in  futuro.*  It  is  an  incorporeal  hereditament, 
and  may  he  conveyed  in  whole  or  part  hy  grant 
without  livery  of  seisin,*  and  is  subject  to  most 
of  the  liabilities  incident  to  an  estate  in  posses- 
sion^S^  Under  the  English  law,  the  usual  inci- 
ients  to  a  reversion  are  fealty  and  rent;*  and  al- 
though the  former  is  unknown  in  this  country, 
the  latter  is  an  important  incident,  and  passes 
with  a  grant  or  assignment  of  the  reversion.*  It 
may,  however,  be  excepted  by  the  reversioner  from 
a  transfer  of  his  estate.^  And  the  rent  may  be 
assigned  without  the  reversion.'^  A  reversion  ex- 
pectant on  an  estate  for  years  is  said  to  be  sub- 
ject to  curtesy  and  dower;®  otherwise  as  to  a 
reversion  expectant  on  a  freehold.®  Eent  in  ar- 
rear  is  a  chose  in  action  and  does  not  pass  by  a 
conveyance  of  the  reversion.^® 

1    1  Greenleaf  s  Cruise  on  Real  Property,  820;  2  Black- 

Btono's  Commentaries,   175.    A  reversioner  has  neither 

actual  nor  constructive  possession,  or  the  right  to  either, 

but  has  simply  an  estate  in  expectancy,  the  life  estate 

Boone  Real  Prop. — 41 
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interTening:  Metcalfe  v.  Miller,  96  Mich.  459,  35   Am. 
St.  Rep.  617. 

2  Coke  on  Littleton,  49a;  4  Kent's  Commentaries,  354; 
Doe  V.  Cole,  7  Barn.  &  C.  243;  Jones  v.  Roe,  3  Term  Rep. 
J>3.  See  Cook  v.  Hammond,  4  Mason,  467,  485;  Miller 
V.  Miller,  10  Met.  393. 

3  1  Greenleafs  Cruise  on  Real  Property,  820;  and  see 
Smith  V.  Angel,  7  Mod.  40;  Symonds  v.  Cudmore,  4  Mod. 
1:  Whitney  v.  Whitney,  14  Mass.  .91;  Moore  v.  Rich- 
ardson, 37  Me.  438;  Burton  v.  Smith,  13  Pet.  464.  That 
a  reversionary  interest  in  real  estate  may  be  the  sub- 
ject of  levy  and  sale  upon  execution,  see  Woodgate  v. 
Fleet,  44  N.  Y.  1;  44  N.  Y.  21,  note. 

4  2  Blackstone's  Commentaries,  176. 

5  Burden  v.  Thayer,  3  Met.  76,  37  Am.  Dec.  117; 
Kimball  v.  Pike,  18  N.  H.  419;  Peck  v.  Northrop,  17 
Conn.  217;  Demarest  v.  Willard,  8  Cow.  206. 

6  Coke  on  Littleton,  143a;  Demarest  v.  Willard,  8 
Covir.  206. 

7  Coke  on  Littleton,  143a. 

8  Coke  on  Littleton,  29a;  1  Greenleaf's  Cruise  on 
Real  Property,  823. 

9  1  Greenleaf's  Cruise  on  Real  Property,  823;  and  see 
Robison  v.  Codman,  1  Sum.  130. 

10  Winslow  V.  Rand,  29  Me.  362;  Damren  v.  Power 
Co.,  91  Me.  334. 

§  186.    Merger. 

If  the  reversion  -and  the  particular  estate  on 
which  it  depends  coincide,  and  meet  in  one  and 
the  same  person,  the  particular  estate  merges  in 
the  reversion;^  in  other  words,  the  reversion  be- 
comes an  estate  in  possession,  by  the  removal  of 
that  which  interposed  between  the  right  and.  the 
enjo3anent  in  the  reversion.* 

1  1  Greenleaf's  Cruise  on  Real  Property,  827;  2 
Blackstone's  Commentaries,  177.  See  Allen  v.  Ander- 
son, 44  Ind.  325;  sec.  37,  ante. 
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t 

4  2  2  Washburn  on  Real  Property,  894;  and  see  Ste- 
phens V.  Bridges,  6  Madd.  66;  Hughes  v.  Robotham,  Cro. 
Eiiz.  303. 

§  187.    Remedy  for  Waste,  etc. 

A  reversioner  has  such  an  interest  in  the  es- 
tate that  he  can  maintain  an  action  for  an  injury 
done  to  the  inheritance.^  But  to  entitle  him  to 
do  so,  the  injury  must  be  such  as  is  necessarily 
prejudicial  to  his  reversionary  right;^  and  if  the 
act  be  injurious  only  to  the  particular  tenant,  he 
alone  can  maintain  the  action.*  Timber  trees 
cut  without  right  by  the  tenant  for  life  or  a  stran- 
ger become  immediately  upon  severance  the  prop- 
erty of  the  reversioner,  and  he  may  maintain  an 
action  for  them.'*  But  reversioners  entitled  to 
land  only  upon  the  determination  of  a  life  estate 
have  no  right  to  authorize  the  cutting  of  trees 
standing  upon  the  land  during  the  term  for  life.* 

1  Jesser  v.  Gifford,  4  Burr.  2141;  Bartlett  v.  Perkins, 
13  Me.  87;  Ripka  v.  Sargeant,  7  Watts  &  S.  9,  42  Am. 
Dec.  214;  Jlay  v.  Ayers,  5  Duer,  494.    See  sec.  119,  ante. 

2  Randall  v.  Cleveland,  6  Conn.  328;  Little  v.  Palis- 
ter,  3  Me.  6. 

3  Jackson  v.  Pesked,  1  Maule  &  S.  234.  In  New 
York,  by  statute  the  reversioner  or  remainderman  may 
maintain  an  action  of  waste  or  trespass  for  any  injury 
done  to  the  inheritance,  notwithstanding  any  intervening 
estate  for  life  or  years:  1  Rev.  Stats.,  sec.  8,  p.  750; 
and  see  Livingston  v.  Haywood,  11  Johns.  429. 

4  Richardson  v.  York,  14  Me.  216. 

5  Simpson  v.  Bowden,  33  Me.  549.  A  house  built 
and  occupied  by  a  reversioner,  with  the  assent  of  the 
tenant  for  life,  is  not  personal  but  real  estate,  and  a  con- 
veyance thereof  by  the  reversioner  will  not  entitle  the 
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grantee  to  enter  and  occupy  the  house  against  the  ten- 
ant for  life:  Cooper  T.  Adams,  6  Cush.  87. 

§  188.    In  Case  of  Lands  Held  by  Corporation. 

Corporations,  though  limited  in  their  duration, 
may  purchase  and  hold  a  fee,  and  may  sell  such 
real  estate  whenever  they  shall  find  it  no  longer 
necessary  or  convenient  to  hold  it.^  They  have, 
however,  only  a  determinable  fee  for  the  purpose 
of  enjoyment;  and  on  the  dissolution  of  the  cor- 
poration, the  reversion  is  to  the  original  grantor 
or  his  heirs.*  But  the  grantor  will  be  excluded 
by  an  alienation  in  fee  by  the  corporation,  and 
in  that  way  the  possibility  of  a  reversion  be  de- 
feated.^ A  naked  possibility  of  reverter  is  not 
capable  of  alienation  or  devise,  and  if  real  estate 
is  conveyed  to  a  corporation  whose  charter  sub- 
sequently expires  or  is  forfeited,  although  the 
property  reverts  to  the  grantor  and  his  heirs, 
such  reverter  cannot  operate  to  the  advantage  of 
his  assignees  or  devisees.'* 

1    Nicoll  V.  New  York  etc.  R.  R.  Co.,  12  N.  Y.  129. 
See  Boone   on   Corporations,   sees.   95,  250. 

V  2  2  Kent's  Commentaries,  282;  Boone  on  Corporations, 
sec.  250;  and  see  Underhill  v.  Saratoga  etc.  R.  R.,  20 
Barb.  455;  Life  Assn.  v.  Fassett,  102  lU.  315.  This 
doctrine  is  repudiated  in  North  Carolina:  Wilson  v. 
Leavy,  120  N.  C.  90,  58  Am.  St.  Rep.  778.  See,  also, 
Mott  V.  Danville  Seminary,  129  111.  403. 

>  3  2  Kent's  Commentaries,  282;  Buffalo  Pipe  Line  Co. 
V.  New  York  etc.  R.  R.  Co.,  10  Abb.  N.  C.  107;  Mott 
V.  Danville  Seminary,  129  111.  403.  In  case  of  a  deed 
in  perpetuity,  a  clause,  "the  premises  being  hereby  con- 
veyed for  the  uses  and  purposes  of  a  railroad,  and  for 
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no  other  purposes,"  does  not  prevent  the  fee  from  vest- 
ing, nor  restrain  alienation  by  the  grantee,  but  is  only  a 
condition  subsequent,  raising  a  possibility  of  reverter: 
Buffalo  Pipe  Line  Co.  v.  New  York  etc.  R.  R.  Co.,  10 
Abb.  N.  C.  107. 

4    Presbyterian  Church  y.  Venable,  159  111.  215,  50 
Am.  St.  Rep.  159. 
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§  189.    Definition  and  Nature. 

Powers  constitute  an  important  branch  of  the 
law  of  real  property  in  England,  but  the  American 
decisions  on  the  subject  are  few,  and  it  has  not 
been  made,  to  any  great  extent,  the  matter  of 
statutory  regulation  in  the  different  states.*  A 
power  is  defined  to  be  ^^an  authority  enabling  a 
person  to  dispose,  through  the  medium  of  the 
statute  of  uses,  of  an  interest,  vested  either  in 
himself  or  in  another  person."*  Or,  it  is  a 
"method  of  causing  a  use  with  its  accompanying 
estate  to  spring  up  at  the  will  of  a  given  per- 
son."* As  thus  defined,  powers  derive  their  ef- 
fect from  the  statute  of  uses,  and  they  have  been 
classed  under  the  head  of  contingent  uses.*  An 
illustration  of  the  operation  of  a  power  is  where 
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an  estate  is  conveyed  to  A  and  his  heirs,  to  the 
use  of  B  for  life,  remainder  to  such  uses  gener- 
ally, or  to  such  son  of  B  as  B  shall  appoint,  and 
B  appoints  to  the  use  of  his  first  son;  immediately 
upon  the  appointment  the  use  is  executed  in  the 
son.^  The  one  who  confers  the  power  is  called 
the  donor;  the  one  who  executes  it,  the  appointer 
or  donee;  and  the  one  in  whose  favor  it  is  exe- 
cuted, the  appointee.®  A  power  cannot  he  valid 
if  the  purpose  for  which  it  is  created  is  not  legaU 

1  See  2  Greenleaf  s  Cruise  on  Real  Property,  474, 
note:  2  Washburn  on  Real  Property,  312. 

2  Clere's  Case,  6  Coke,  17b;  Sudgen  on  Powers,  82; 
4  Kent's  Commentaries,  316. 

3  1  Williams  on  Real  Property,  245;  and  see  2  Wash- 
bum  on  Real  Property,  *300.  Compare  Hunt  v.  Rous- 
maniere,  8  Wheat.  174;  Mansfield  v.  Mansfield,  6  Conn. 
559,  16  Am.  Dec.  76.  A  power  and  a  right  of  property 
distinguished:  Burleigh  v.  Clough,  52  N.  H.  267,  13  Am. 
Rep.  23;  Ducker  v.  Burnham,  146  Dl.  9,  37  Am.  St.  Rep. 
135.  . 

4  4  Kent's  Commentaries,  315;  1  Williams  on  Real 
Property,  245;  Coke  on  Littleton,  271b,  note;  and  gee 
Burton  on  Real  Property,  sec.  172. 

5  Coke  on  Littleton,  271b,  note;  2  Washburn  on  Real 
Property,  302;  and  see  Rush  v.  Lewis.  21  Pa.  St.  72. 
Powers  of  appointment  distinguished  from  estates:  See 
Potter  V.  Couch,  141  U.  S.  296. 

6  4  Kent's  Conmi^ntaries,  316. 

7  Pottle  V.  Lowe,  99  Ga.  576,  59  Am.  St.  Rep.  246; 
Bates  V.  Bates,  134  Mass.  110,  45  Am.  Rep.  305. 

§  190.     Classification. 

A  power  may  he  given  to  one  who  has  an  in- 
terest in  the  lands  in  respect  to  which  the  power 
is  to  he  executed,  or  it  may  be  given  to  a  stran- 
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ger;^  and  this  is  the  foundation  of  the  general 
division  of  powers  into  those  which  relate  to  the 
land  and  those  which  are  simply  collateral  to  it.* 
The  former  are  again  subdivided  into  powers  ap- 
pendant or  appurtenant  and  powers  in  gross.*  A 
power  appendant  or  appurtenant  is  one  which  the 
donee  of  the  power  is  authorized  to  execute  out 
of  the  estate  limited  to  him;  as,  for  instance, 
where  a  tenant  for  life  has  a  power  of  making 
leases  in  possession.*  A  power  in  gross  is  one 
which  does  not  attach  on  the  interest  of  the  party, 
but  which  enables  him  to  create  an  estate  inde- 
pendent of  his  own.*^  Thus,  if  a  tenant  for  life 
has  a  power  of  creating  an  estate  to  commence 
after  his  own  ends,  as  a  term  for  years  to  com- 
mence after  his  death,  it  is  a  power  in  gross,  be- 
cause the  estate  for  life  has  no  concern  in  it.* 
Powers  simply  collateral  are  those  given  to  mere 
strangers,  who  have  no  interest  in  the  land.**^  A 
more  simple  classification  of  powers  is  into  gen- 
eral and  particular;  the  former  to  be  exercised  in 
favor  of  any  person  whom  the  appointer  chooses, 
the  latter  to  be  exercised  in  favor  of  specific  ob- 
jects.® 

1    2  Greenleaf's  Cruise  on  Real  Property,  475;  2  Wash- 
burn on  Real  Property,  ♦SOS. 

^  2  Greenleaf  s  Cruise  on  Real  Property,  475. 

3  2  Greenleaf  s  Cruise  on  Real  Property,  175;  4  Kent's 
Commentaries,  316,  317. 

4  Burton  on  Real  Property,  sec.  179;  Clere's  Case,  6 
Coke,  17b;  Bergen  v.  Bennett,  1  Cain^s  Cas.  15. 
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5  Burton  on  Real  Property,  sec.  180;  4  Kent's  Com- 
mentaries, 317. 

6  2  Greenleafs  Cruise  on  Real  Property,  476;  Ed- 
wards V.  Sleater,  Hardr.  416;  Wilson  v.  Troup,  2  Cow. 
236. 

7  Bergen  t.  Bennett,  1  Caines  Cas.  15;  Addison  v. 
Bowie,  2  Bland,  618.  Powers  simply  collateral  are  con- 
strued strictly:  Darlington  v.  Pulteny,  Cowp.  260;  Zouch 
V.  Woolston,  2  Burr.  1136;  1  W.  Black.  281. 

8  4  Kent's  Commentaries,  318, 

§  191.    How  Created. 

Powers  may  be  created  either  by  deed  or  by 
will,  by  grant  or  reservation,  and  no  technical 
form  of  words  is  requisite.*  It  is  sufficient  if  the 
intention  of  the  person  who  creates  the  power  be 
clearly  manifested;*  and  the  rule  of  equitable  con- 
struction will  be  applied  in  furtherance  of  that 
intention.^  It  is  indispensable  to  the  creation  of 
a  Talid  power,  either  beneficial  or  in  trust,  that 
the  object  or  objects  to  be  benefited  by  its  execu- 
tion shall  be  specified  in  or  be  clearly  ascertain- 
able from  the  instrument  by  which  the  power  is 
attempted  to  be  created."* 

1  4  Kent's  Commentaries,  319;  1  Sugden  on  Powers, 
96;  Snape  v.  Tourton,  2  Rolle  Abr.  215;  Borland  v.  Dor- 
land,  2  Barb.  80;  Taylor  v.  Mead«,  4  De  Gex,  J.  &  S. 
597. 

2  2  Greenleafs  Cruise  on  Real  Property,  477;  and  see 
Jackson  v.  Shauber,  7  Cow.  187;  Peter  v.  Beverly,  10 
Pet.  532;  Jameson  v.  Smith,  4  Bibb,  307;  Funk  v.  Eggle- 
ston,  92  111.  515,  34  Am.  Rep.  136.  In  the  construction 
of  powers,  the  intention  of  the  parties  governs  the  court: 
Pomerey  v.  Partington,  3  Term  Rep.  665;  Smith  v.  Doe, 
3  Bligh,  290. 

3  Jackson  v.  Veeder,  11  Johns.  169;  Ren  v.  Bulke- 
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ley,  Doug.  293;  Right  v.  Thomas,  3  Burr.  1446;  Griffith 
V.  Harrison,  4  Burr.  749. 

4    Jennings  v.  Conboy,  73  N.  Y.  230;  Sweeney  v.  War- 
ren, 127  N.  .Y.  426,  24  Am.  St.  Rep.  468. 

§  192.     Under  Statute  of  New  York. 

The  New  York  Eevised  Statutes  abolished  the 
existing  law  of  powers,  and  established  new  pro- 
visions for  their  creation,  construction,  and  exe- 
cution.^ They  define  a  power  to  be  an  authority 
to  do  some  act  in  relation  to  lands,  or  the  crea- 
tion of  estates  therein,  or  of  charges  thereon, 
which  the  ow^ner,  granting  or  reserving  such- 
power,  might  himself  lawfully  perform;*  and  they 
classify  powers  as  general  or  special  and  beneficial 
or  in  trust.^  A  power  is  general  when  it  au- 
.thorizes  a  conveyance,  devise,  or  charge  in  fee, 
to  any  person  whatever."*  It  is  special  when  the 
appointee  is  designated,  or  a  lesser  interest  than 
a  fee  is  authorized  to  be  conveyed.^  It  is  bene- 
ficial when  no  person  other  than  the  grantee  is 
interested.^  A  general  power  is  in  trust  when 
some  designated  third  person  is  to  be  benefited 
by  the  execution,  wholly  or  in  part.''  A  special 
power  is  in  trust  when  it  authorizes  dispositions 
only  to  some  person  or  class  other  than  the  gran- 
tee of  the  power,  or  for  the  benefit  of  such  person 
or  class.®  The  statute  uses  the  term  "grantor  of 
a  power"  to  designate  the  person  by  whom  a 
power  is  created;  and  the  term  "grantee  of  a 
power"  to  designate  the  person  in  whom  a  power 
is  vested.^ 
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1  1  Rer.  Stats.,  sec.  73,  p.  732;  and  see  Belmont  v. 
O'Brien,  12  N.  Y.  403;  Cutting  v.  Cutting,  86  N.  Y.  522; 
Hutton  V.  Benkard,  92  N.  Y.  295. 

2  1  Rev.  Stats.,  sec.  74,  p.  732;  Selden  v.  Vermilyea, 
1   Barb.  62. 

3  1  Rev.  Stats.,  sec.  76,  p.  732. 

4  1  Rev.  Stats.,  sec.  77,  p.  732;  Tallmadge  v.  Sill,  21 
Barb.  51,  52;  Selden  v.  Vermilyea,  1  Barb.  62. 

5  1  Rev.  Stats.,  sec.  78,  p.  732;  Barber  v.  Cary,  11 
N.  Y.  402. 

6  1  Rev.  Stats.,  sec.  79,  p.  732;  Jackson  v.  Edwards, 
22  Wend.  498;  Jennings  v.  Conboy,  73  N.  Y.  230. 

7  1  Rev.  Stats.,  sec.  94,  p.  734;  Selden  v.  Vermilyea, 
1  Barb.  62;  Read  v.  Williams,  125  N.  Y.  560,  21  Am. 
St.  Rep.  748. 

8  1  Rev.  Stats.,  sec.  95,  p.  734;  Selden  v.  Vermilyea, 
1  Barb.  58;  Farmers'  Loan  &  Trust  Co.  v.  Carroll,  5 
Barb.  652. 

9  1  Rev.  Stats.,  sec.  135,  p.  738;  Barber  v.  Cary,  11 
N.  Y.  401. 

§  193.    Who  may  Execute. 

Every  person  having  the  capacity  to  dispose  of 
an  estate  actually  vested  in  himself  may  execute 
a  power  over  land.*  Even  an  infant  may  execute 
a  power  simply  collateral;^  and  a  married  woman 
may  execute  any  kind  of  power,  without  her  hus- 
band's  consent,  and  whether  it  was  given  to  her 
before  or  after  marriage.*  And  she  may  even 
execute  it  in  favor  of  her  husband.* 

1  Sugden  on  Powers,  148;  4  Kent's  Commentaries, 
324;  Logan  v.  Bell,  1  Com.  B.  872. 

2  2  Greenleaf  s  Cruise  on  Real  Property,  482;  4  Kent's 
Commentaries,  324;  and  see  1  N.  Y.  Rev.  Stats.,  sec. 
109,   p.  735. 

3  2  Greenleaf 's  Cruise  on  Real  Property,  485:  Sngdea 
on  Powers,  148  et  seq.;  1  N.  Y.  Rev.  Stats.,  sec.  110, 


S  194  P0WEB8.  492 

p.  735;  Wright  v.  Tallmadge,  15  K  Y.  307.    See  Oliver 
V.  Oliver,  10  Ch.  Div.  765;  27  Eng.  Rep.  2C8. 

4  Hoover  v.  Samaritan  Soc,  4  Whart.  445;  Bradish 
V.  Gibbs,  3  Johns.  Ch.  523;  Rush  v.  Lewis,  21  Pa.  St.  72; 
Doe  V.  Eyre,  5  Com.  B.  741. 

§  194.    How  Executed. 

If  the  mode  in  which  a  power  shall  he  executed 
is  not  prescrihed,  it  may  be  done  by  deed  or  will, 
or  even  by  an  unsealed  writing.*  But  if  a  form 
be  prescribed,  the  law  requires  that  the  condi- 
tions annexed  to  the  exercise  of  the  power  be 
strictly  adhered  to.^  A  power  to  appoint  by  deed 
cannot  be  executed  by  will,  nor  vice  versa.^  If 
a  power  is  required  to  be  exercised  by  a  writing, 
"under  hand  and  seal  attested  by  witnesses,'^  it 
is  sufficient  that  witnesses  actually  attested  it, 
though  not  stated  to  be  so  done  in  an  attestation 
clause."*  Ordinarily,  a  power  to  sell  and  convey 
does  not  confer  a  power  to  mortgage.*^  And  a 
power  to  sell  for  a  specific  sum  means  a  cash  sale, 
and  not  one  for  approved  notes,*  unless  there  be 
something  in  the  power  itself  or  usage  of  trade 
varjdng  such  construction.'^  Where  two  or  more 
persons  are  named  as  donees,  all  must  ordinarily 
join  in  the  execution  of  the  power,  unless  the  con- 
trary is  expressed.^  When  the  power  given  to  sev- 
eral persons  is  a  mere  naked  power  to  sell,  not 
coupled  with  an  interest,  it  must  be  executed  by 
all,  and  does  not  survive;®  but  when  the  power  is 
coupled  with  an  interest,  it  may  be  executed  by 
the  survivor.*®     Where  a  power  of  disposal  ac- 
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companies  a  bequest  or  devise  of  a  life  estate, 
whether  such  estate  is  given  expressly  or  by  im- 
plication, the  power  is  limited  to  such  disposition 
as  a  tenant  for  life  can  make,  unless  there  are 
other  words  clearly  indicating  that  a  larger  power 
was  intended.** 

1  '  4  Kent's  Commentaries,  320;  Hawkins  v.  Kemp, 
3  East,  430;  Doe  v.  Peach,  2  Maule  &  S.  576.  See  Port- 
land Y.  Topham,  11  H.  L.  Cas.  32;  Buller  v.  Burt,  6 
Nev.  &  M.  281.  Every  execution  of  a  power  must  have 
a  reference  to  the  orig-inal  instrument  creating  that 
power:  Kobinson  v.  Hardcastle,  2  Term  Rep.  241.  But 
see  South  v.  South,  91  Ind.  221,  46  Am.  Rep.  591; 
Scheldt  V.  Crecelino,  94  Mo.  322,  4  Am.  St.  Rep.  384. 

2  Longford  v.  Eyre,  1  P.  Wms.  740;  Ex  parte  Will- 
iams. 1  Jac.  &  W.  93;  Wright  v.  Wakeford,  17  Ves.  454; 
Doe  V.  Smith,  1  Brod.  &  B.  97;  2  Brod.  &  B.  473;  Ochel- 
tree  v.  McClung,  7  W.  Va.  249;  Thrasher  v.  Ballard,  33 
W.  Va.  285,  25  Am.  St.  Rep.  894. 

3  Darlington  v.  Pulteny,  Cowp.  260. 

4  Vincent  v.  Bishop  of  Sodor  etc.,  5  Ex.  683;  and  see 
Ladd  V.  Ladd,  8  How.  40. 

5  Bloomer  v.  Waldron,  3  Hill,  366;  Hoyt  v.  Jaques, 
129  Mass.  286;  Stokes  v.  Payne,  58  Miss.  614,  38  Am. 
Rep.  340;  Devaynes  v.  Robinson,  24  Beav.  86;  Willis  v. 
Smith,  66  Tex.  31;  Morris  v.  Watson,  15  Minn.  212. 
But  see  contra,  McCreary  v.  Bomberger,  151  Pa.  St.  323, 
31  Am.  St.  Rep.  760;  Zane  v.  Kennedy,  73  Pa.  St.  192. 
A  power  to  "sell  and  exchange"  lands  embraces  a  power 
to  partition:  Phelps  v.  Harris,  101  U.  S.  370.  And  where 
a  party  has  power  to  appoint  a  fee,  in  the  absen<^  of 
words  of  positive  restriction,  a  less  estate  may  be  ap- 
pointed: Butler  V.  Heustis,  68  111.  594,  18  Am.  Rep.  589. 

6  Ives  V.  Davenport,  3  Hill,  373;  4  Kent's  Com- 
mentaries, 331.  Power  to  sell  does  not  include  power  to 
exchange  lands:  Cleveland  v.  State  Bank,  16  Ohio  St. 
268. 

7  Ives  V.  Davenport,  3  Hill,  373. 

8  Coke  on  Littleton,  112b;  2  Washburn  on  Real  Prop- 
Boone  Real  Prop.— 42 
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erty,  322;  Wrip:ht  v.  Dunn,  73  Tex.  293;  Glover  v.  Still- 
son,  56  CJonn.  316;  and  see  Cal.  Civ.  Code,  sec.  860. 

9  Peter  v.  Beverly,  10  Pet.  564;  Franklin  v.  Osgood, 
14  Johns.  553;  2  Johns.  Ch.  19;  Tainter  v.  Clark,  13 
Met.  225;  Brassey  v.  Chalmers,  16  Beav.  231. 

10  Franklin  v.  Osgood.  14  Johns.  553;  Peter  v.  Bev- 
erly, 10  Pet.  564.  See  Mansfield  v.  Mansfield,  6  Conn. 
559,  16  Am.  Dee.  76;  Bergen  v.  Bennett,  1  Caines  Cas. 
16.  Execution  of  power  by  implication:  Mutual  Life 
Ins.  Co.  V.  Shipman,  119  N.  Y.  324.  Intention  to  exe- 
cute a  power  suflBciently  appears,  when:  Terry  v.  Roda- 
han,  79  Ga.  278,  11  Am.  St.  Rep.  420;  Lee  v.  Simpson, 
134  U.  S.  572,  590;  Walker  v.  Moore,  95  Va.  729;  Scott 
V.  Bryan,  194  Pa.  St.  41. 

11  Miller  v.  Potterfield,  86  Va.  876,  19  Am.  St  Rep. 
919. 

§  195.    Delegation  of. 

Tf  the  power  be  accompanied  by  a  personal  trust 
or  confidence,  it  cannot  be  delegated  to  another, 
unless  authority  to  delegate  it  be  expressly  given.*^ 
But  this  rule  has  no  application  to  mere  formal 
acts;^  and,  if  a  power  be  expressly  limited  to  a 
donee  and  his  assigns,  an  execution  of  it  by  an 
assignee  will  in  such  case  be  good,  and  a  devisee 
of  the  donee  will  be  considered  as  within  the 
words  of  the  power.^ 

1  Tainter  v.  Clark,  13  Met.  226;  Berger  v.  Duff,  4 
Johns.  Ch.  368;  Cole  v.  Wade,  16  Ves.  27;  Topham  v. 
Portland,  1  De  Gex,  J.  &  S.  517. 

2  2  Greenleaf  s  Cruise  on  Real  Property,  554;  Cole  v. 
Wade,   16  Ves.  27. 

3  Englefield's  Case,  7  Rep.  11;  2  Greenleaf  s  Cruise 
on  Real  Property,  554. 

§  196.     How  Extinguished. 

Powers,  whether  relating  to  the  land  or  simply 
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collateral  to  it,  may  be  extinguished  by  a  complete 
execution  of  them;^  and  a  power  relating  to  the 
land,  whether  appendant  or  in  gross,  will  be  ex- 
tinguished by  a  total  alienation  of  the  estate.^ 
Any  assurance  which  carries  the  whole  of  the 
grantor's  estate  operates  as  a  total  destruction  of 
all  powers  appendant  to  it.*  But  a  conveyance 
of  a  part  of  the  land  is  an  extinguishment  of  the 
power  as  to  that  part  only,  and  the  power  re- 
mains as  to  the  residue.*  So  a  power  appendant 
may  be  suspended;  as  where  the  donee  of  the 
power  conveys  the  land  only  for  the  purpose  of 
creating  a  particular  estate,  this  suspends  the  exe- 
cution of  the  power  during  the  continuance  of 
the  estate  created.^  A  power  given  to  one  hav- 
ing a  particular  estate  in  the  land  is  held  to  be 
merged  or  extinguished  by  his  acquisition  of  the 
fee.®  Powers  simply  collateral  to  the  land  can- 
not be  extinguished  or  destroyed  by  a  feoffment 
or  any  other  conveyance  of  the  land.'^  The  donee 
of  such  a  power  cannot,  by  any  act  of  his  own, 
extinguish  or  destroy  it.*  A  power  of  sale  can- 
not be  exercised  after  the  necessity  for  it  has 
ceased.^  The  general  rule  is,  that  a  power  ceases 
with  the  life  of  the  person  giving  it,  but,  where 
the  power  is  coupled  with  an  interest,  it  survives 
the  life  of  the  person  giving  it,  and  may  be  exe- 
cuted after  his  death.^^  If  a  power  can  be  exer- 
cised at  a  time  bevond  the  limits  of  the  rule 
against  perpetuities,  it  is  bad.    And  this  happens 
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when  the  donee  of  the  power  and  the  occasion  on 
which  it  can  be  exercised  may  both,  by  possibil- 
ity, be  in  existence  beyond  the  limits  of  the  mle.^* 

1  2  Greenleaf  B  Cruise  on  Real  Property,  576;  and  see 
Zouch  V.  Woolston,  1  W.  Black.  281;  2  Burr.  1136;  Haw- 
kins y.  Kemp,  3  East,  410. 

2  4  Kent*s  Commentaries,  347;  Ren  v.  Bulkeley,  Doug. 
292.  Where  the  owner  of  an  equitable,  executed  fee, 
with  power  of  appointment,  conveys  the  property  in  fee 
simple,  with  covenants  of  general  warranty,  the  power 
is  thereby  extinguished:  Brown  v.  Renshaw,  57  Md.  67. 

3  Sugden  on  Powers,  57;  Barton  v.  Briscoe,  1  Jacob, 
603;  and  see  4  Kent*s  Commentaries,  347. 

4  2  Greenleaf  s  Cruise  on  Real  Property,  578;  Hob. 
313. 

5  Bringloe  v.  Goodson,  4  Bing.  N.  C.  734;  Vincent 
V.  Ennys,  3  Vin.  Abr.  432;  Goodright  v.  Cator,  Doug. 
477. 

6  Maundrell  v.  Maundrell,  7  Ves.  567;  Cross  v.  Hud- 
son, 3  Bro.  C.  C.  30;  and  see  Wilson  v.  Troup,  2  Cow. 
195.  But  see  Clere*B  Case,  6  Coke,  17b;  4  Kent* s  Com- 
mentaries, 348;  2  Greenleaf 's  Cruise  on  Real  Property, 
584,  note. 

7  Diggers  Case,  1  Rep.  174a;  F.  Moore,  605;  2  Green- 
leafs  Cruise  on  Real  Property,  582. 

8  Willis  V.  Sherral,  1  Atk.  474;  West  v.  Barney,  1 
Russ.  &  M.  391;  Tippet  v.  Eyres,  2  Vent.  110;  5  Mod. 
457. 

9  Rudy's  Estate,  185  Pa.  St.  359,  64  Am.  St.  Rep. 
654;  Wilkinson  v.  Buist,  124  Pa.  St.  253,  10  Am.  St.  Rep. 

580. 

10  Carter  v.  Slocomb,  122  N.  C.  475,  65  Am.  St.  Rep. 
714;  and  see,  to  same  effect,  Parker  v.  Beasley,  116  N. 
C.  1;  Barrick  v.  Homer,  78  Md.  253,  44  Am.  St.  Rep. 
283;  Farmers*  etc.  Trust  Co.  v.  Wilson,  139  N.  Y.  284, 
36  Am.  St.  Rep.  696;  Norton  v.  Whitehead,  84  Cal. 
263,  18  Am.  St.  Rep.  172;  Mansfield  t.  Mansfield,  6  Conn. 
559,  16  Am.  Dec.  76. 

11  Johnston's  Estate,  185  Pa.  St.  179,  64  Am.  St  Rep. 
621. 
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9  200.    When  too  remote. 
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§  201.    May  be  assigned,  etc 

§  197.    Definition  and  Nature. 

An  executory  devise,  so  far  as  it  embraces 
lands,  is  defined  to  be  "such  a  limitation  of  a  fu- 
ture estate  or  interest  in  lands  as  the  law  admits 
in  the  case  of  a  will,  though  contrary  to  the  rules 
of  limitation  in  conveyances  at  common  law.'^^ 
When  it  was  clear  that  the  testator  intended  a 
contingent  remainder,  and  it  could  not  operate 
as  such  by  the  rules  of  law,  the  limitation  was 
then,  out  of  indulgence  to  wills,  held  to  be  good 
as  an  executory  devise.*  Executory  devises  are 
not  naked  possibilities,  but  are  in  the  nature  of 
contingent  remainders;*  and  much  of  the  learning 
relating  to  them  consists  in  the  application  of 
rules  distinguishing  them  from  the  latter.*  It 
is  said  that  they  took  their  rise  in  the  time  of 
Elizabeth;*  though  the  law  upon  the  subject  seems 
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not  to  have  been  fully  settled  until  a  much  later 
period.® 

1  Fearne  on  Contingent  Remainders,  386;  and  see  2 
Blackstone's  Commentaries,  172;  4  Kent's  Commentaries, 
263;  2  Washburn  on  Real  Property,  ♦341;  Wead  v.  Gray, 
8  Mo.  App.  515;  Mofifat  v.  Strong",  10  Johns.  12;  Jackson 
V.  Bull,  10  Johns.  19;  Smith  v.  Kimbell,  153  111.  308; 
Outland  v.  Bowon,  115  Ind.  150,  7  Am.  St.  Rep.  420,  424. 

2  4  Kent's  Commentaries,  263;  3  Greenleaf's  Cruise 
on  Real  Property,  451;  Goodtitle  v.  Wood,  Willes,  211; 
Nightingale  v.  Burrell,  15  Pick.  104;  Richardson  v. 
Noyes,  2  Mass.  56,  3  Am.  Dec.  24,  33. 

3  Goodtitle  v.  Wood,  Willes,  211;  Medley  v.  Medley, 
81  Va.  265;  and  see  Jones  v.  Roe,  3  Term  Rep.  88;  Pure- 
foy  V.  Rogers,  2  Wms.  Saund.  388,  note. 

4  2  Washburn  on  Real  Property,  ♦341;  and  see  Night- 
ingale V.  Burrell,  15  Pick.  104;  Dunwoodie  v.  Read,  3 
Serg.   &   R.   440. 

5  Jones  v.  Roe,  3  Term  Rep.  95. 

6  See  Pells  v.  Brown,  Cro.  Jac.  590;  Cadell  v.  Palmer, 
10  Bing.  140;  Thellusson  v.  Woodford,  1  Bos.  &  P.  N. 
R.  357;  2  Washburn  on  Real  Property,  343;  4  Kent's 
Commentaries,   264. 

§  198.     How  Classified. 

Executory  devises  of  freeholds  are  of  two 
kinds:*  1.  Where  an  estate  is  devised  to  one,  but 
upon  some  future  event  that  estate  is  determined, 
and  the  estate  thereupon  is  to  go  to  another;*  as, 
if  there  be  a  devise  to  A  and  his  heirs,  provided 
that  if  he  die  within  age,  then  ^he  land  should 
remain  to  B  and  his  heirs,  B's  interest  is  an  ex- 
ecutory devise.®  2.  Where  the  testator,  without 
parting  with  the  immediate  fee,  gives  a  future 
interest  to  arise  either  upon  a  contingency  or  at  a 
period  certain;*  as  where  A  devised  lands  to  B 
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in  fee,  to  commence  and  take  effect  at  the  end  of 
six  months  after  the  testator's  death,  this  was  ad- 
judged to  be  a  good  executory  devise.'  So  a  de- 
vise to  an  infant,  when  he  should  be  born,  is  good 
as  an  executory  devise  of  this  kind.^  A  third 
class  or  kind  of  executory  devises  comprises  all 
chattel  interests;''  and  most  of  the  rules  which 
are  applicable  to  the  first  two  classes  above  men- 
tioned apply  also  to  this  third  class.® 

1  Fearne  on  Contingent  Remainders,  399;  Scatter- 
wood  V.  Edge,  1  Salk.  229;  and  see  4  Kent's  Commen- 
taries, 268;  2  Washburn  on  Real  Property,  ♦343. 

2  Marks  v.  Marks,  10  Mod.  423;  Nightingale  v.  Bur- 
reU,  15  Pick.  111. 

3  Nightingale  v.  Burrell,  15  Pick.  110;  and  see  Lent 
V.  Archer,  1  Salk.  226;  Purefoy  v.  Rogers,  2  Wms. 
Saund.  388,  note;  Wells  v.  Ritter,  3  Whart.  208;  Lang- 
ley  V.  Heald,  7  Watts  &  S.  96;  Proprietors  etc.  v.  Grant, 
3  Gray,  151;  Jackson  v.  Kip,  2  Paine,  366. 

4  Nightingale  v.  BurreH,  15  Pick.  Ill;  3  Greenleafs 
Cruise  on  Real  Property,  467;  Richardson  v.  Noyes,  2 
Mass.  56,  3  Am.  Dec.  32. 

5  Clarke  v.  Smith,  1  Lutw.  798;  and  see  Lent  v. 
Archer,  1  Salk.  226;  Bate  v.  Amherst,  T.  Raym.  82; 
Chambers  v.  Wilson,  2  Watts,  495;  Leslie  v.  Marshall, 
31  Barb.  567. 

6  3  Greenleafs  Cruise  on  Real  Property,  468;  Doe  v. 
Carleton,  1  Wils,  206,  225. 

7  Fearne  on  Contingent  Remainders,  399;  Hoare  v. 
Parker,  2  Term  Rep.  376;  Burton  on  Real  Property,  sec. 
946. 

8  See  Burton  on  Real  Property,  sees.  955,  956;  2 
Washburn  on  Real  Property,  377. 

§  199.    Execntory  Devise  or  Bemainder. 

An  executory  devise    being  a  disposition  con- 
trary to  the  rules  established  for  the  construction 
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of  conveyances  at  common  law,^  it  has  been 
adopted  as  a  fixed  and  settled  rule  that  whenever 
a  future  interest  in  lands  is  so  devised  that,  con- 
formably to  the  rules  of  law,  it  can  take  effect  as 
a  remainder,  it  shall  be  construed  to  be  a  remain- 
'  der,  and  not  an  executory  devise.*  But  a  re- 
mainder cannot  be  limited  after  a  fee,  while  an 
executory  devise  may  be  so  limited;*  and,  there- 
fore, if  the  prior  estate  is  a  fee  simple,  the  sec- 
ond must  be  an  executory  devise.*  So  a  remain- 
der must  have  a  particular  estate  to  precede  and 
support  it,  which  an  executory  devise  does  not  re- 
quire.' And  a  third  point  of  difference  is,  that 
by  means  of  an  executory  devise,  a  term  for  years 
may  be  limited  over  after  a  life  estate  created  in 
the  same.®  It  may  also  be  observed  that  an  ex- 
ecutory devise  cannot  be  prevented  or  destroyed 
by  any  alteration  in  the  estate  out  of  which  or 
after  which  it  is  limited;'^  but  at  common  law  the 
effect  of  the  destruction  of  the  estate  upon  which 
a  contingent  remainder  depends  before  it  shall 
become  vested  is  to  destroy  the  remainder.® 

1  See  1  Greenleafs  Cruise  on  Real  Property,  457; 
Nightingale  v.  Burrell,  15  Pick.  110. 

2  Purefoy  v.  Rogers,  2  Wms.  Saund.  388;  Doe  v.  Mor- 
gan, 3  Term  Rep.  763;  Wolfe  v.  Van  Nostrand,  2  N.  Y. 
436;  Johnson  v.  Valentine,  4  Sand.  36;  Willis,  v. 
Beecher,  3  Wash.  C.  C.  369;  Manderson  v.  Lukens,  23 
Pa.  St.  31,  62  Am.  Dec.  313;  Hawley  v.  Northampton, 
8  Mass.  3;  Nightingale  v.  BurreU,  15  Pick.  110;  Wat- 
son V.  Smith,  110  N.  C.  6,  28  Am.  St.  Rep.  665. 

3  2  Blackstone's  Commentaries,  173;  Gulliver  v.  Wick- 
ett,  1  Wils.  105;  Richardson  v.  Noyes,  2  Mass.  56,  3  Am. 
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Dec.  32;  Brightman  v.  Bri)?htman.  100  Mass.  238;  Comba 
V.  Combs,  67  Md.  11,  1  Am.  St.  Rep.  359:  Smith  v.  Kim- 
bell,  153  HI.  368. 

4  Nightingale  v.  Burrell,  15  Pick.  111. 

5  2  Blackstone's  Commentaries,  173;  and  see  sees.  172, 
176,   ante. 

6  2  Blackstone's  Commentaries,  173;  4  Kent's  Com- 
mentaries, 270;  Eichelberger  v.  Bernetz,  17  Serg.  &  R. 
293;  Wilkinson  v.  South,  7  Term  Rep.  555;  Doe  v.  Frost, 
3  Barn.  &  Aid.  541;  and  see  Hill  v.  Hill,  74  Pa.  St.  173, 
15  Am.  Rep.  545. 

7  Pells  V.  Brown,  Cro.  Jac.  590;  Bullock  v.  Bennett, 
24  L.  J.  Ch.,  N.  S.,  397;  31  Eng.  L  &  Eq.  463;  Boyd  v. 
Bingham,  4  Pa.  St.  102;  Jackson  v.  Robins,  16  Johns. 
537;  Proprietors  etc.  v.  Grant,  3  Gray,  150;  Downing  v. 
Wherin,  19  N.  H.  9.  ,  Compare  Page  v.  Hay  ward,  2  Salk. 
570;  Den  v.  Cox,  3  Dev.  394. 

8  See  sec.  178,  ante;  Jackson  ▼.  Bull,  10  Johns.  19; 
Doe  V.  Howell,   10  Barn.  &  C.  230. 

§  200.    When  Too  Bemote. 

Where  an  executory  devise  is  limited  on  an 
event  which  may  not  happen  within  the  compass 
of  a  life  01*  lives  in  heing,  and  twenty-one  years 
and  nine  months  after/  it  is  void,  as  being  too 
remote,  and  tending  to  a  perpetuity;*  in  which 
case,  the  first  taker  holds  his  estate  discharged 
of  the  condition  or  limitation  over.*  Thus,  if  the 
prior  limitation  is  to  take  effect  after  a  dying 
"without  heirs,'^  or  "without  issue,'*  or  "on  fail- 
ure of  issue,"  or  the  like,  without  additional  words 
indicating  a  definite  time  at  which  such  failure 
is  to  occur,  the  limitation  is  held  to  be  void,  be- 
cause the  contingency  is  not  to  take  place  until 
after  an  indefinite  failure  of  issue.*  And  a  limita- 
tion which  will  not  necessarily  take  effect,  if  at 
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all,  within  the  time  prescribed  by  the  mle  against 
perpetuities,  will  not  be  made  valid  by  any  events 
happening  subsequently  to  the  time  of  the  crea- 
tion of  the  limitation.*^  But  when  a  limitation 
is  made  to  take  effect  on  the  happening  of  either 
of  two  events,  one  of  which  is  too  remote,  but 
the  other  is  not,  it  will  be  allowed  to  take  effect 
on  the  happening  of  the  latter  event.® 

1  See  3  Greenleaf's  Cruise  on  Real  Property,  452; 
Cadell  V.  Palmer,  10  Bing.  140;  Tudor's  Leading  Cases 
on  Real  Property,  357;  Anderson  v.  Jackson,  16  Johns. 
399;  Proprietors  etc.  t.  Grant,  3  Gray,  152,  63  Am.  Dec. 
725;  Combs  v.  Combs,  67  Md.  11,  1  Am.  St.  Rep.  359. 

2  Nightingale  v.  Barrell,  15  Pick.  Ill;  CadeU  v.  Pal- 
mer, 10  Bing.  140;  1  Clark  &  F.  372;  Tudor's  Leading 
Cases  on  Real  Property,  357;  Proprietors  etc.  v.  Grant, 
3  Gray,  152,  63  Am.  Dec.  725;  Smith  v.  KimbeU,  153 
111.  368. 

3  Beard  v.  Wescott,  5  Barn.  &  Aid.  801;  Proprietors 
etc.  v.  Grant,  3  Gray,  156,  63  Am.  Dec.  725. 

4  4  Kent's  Commentaries,  273;  Tenny  v.  Agar,  12 
East,  253;  Doe  v.  Rivers,  7  Term  Rep.  276;  Irwin  v. 
Dun  woody,  17  Serg.  &  R.  61;  Hall  v.  Priest,  6  Gray, 
20;  Dallam  v.  Dallam,  7  Har.  &  J.  220;  Paterson  v.  Ellis, 
n  Wend.  259.  Compare  Kay  v.  Scates,  37  Pa.  St.  39, 
78  Am.  Dec.  399;  Morgan  v.  Morgan,  5  Day,  517;  Gray 
V.  Bridgeforth,  33  Miss.  312. 

5  Nightingale  v.  Burrell,  15  Pick.  Ill;  Fowler  v.  De- 
pan,  26  Barb.  237;  Proprietor  etc.  v.  Grant,  3  Gray,  152, 
153.  63  Am.  Dec.  725;  and  see  St.  Amour  v.  Rivard,  2 
Mich.  294;  Crompe  v.  Barrow,  4  Ves.  681. 

6  Longhead  v.  Phelps,  2  W.  Black.  704;  Armstrong  v. 
Armstrong,  14  B.  Mon.  333;  Minter  v.  Wraith,  13  Sim. 
62;  Evers  v.  Challis,  7  H.  L.  Cas.  555;  Fowler  v.  Depan, 
26  Barb.  238;  Burrill  v.  Boardman,  43  N.  Y.  254,  3  Am. 
Rep.  694.  Compare  Johnston's  Estate,  185  Pa.  St.  179, 
64  Am.  St.  Rep.  621. 
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§  200a.    Same — ^Perpetuities. 

^Perpetuities  are  grants  of  property  wherein  the 
vesting  of  an  estate  or  interest  is  unlawfully  post- 
poned. And  the  common-law  rule  is,  that  such 
vesting  is  unlawfully  postponed  if  the  power  to 
alienate  may  not  be  exercised  during  lives  in  be- 
ing and  twenty-one  years  and  nine  months  there- 
after.* A  devise  is  void  if  there  is  a  possibility 
that  a  violation  of  the  rule  against  perpetuities  can 
happen,  whether  it  creates  a  legal  or  a  trust  es- 
tate.^ Courts  of  equity  will  not  permit  limita- 
tions of  future  equitable  interests  to  tran- 
scend those  of  legal  interests,  which  are  up- 
held as  executory  devises  and  shifting  and  spring- 
ing uses  at  law.'"^  But  the  rule  against  perpetui- 
ties applies  only  to  future  contingent  estates,  and 
has  no  reference  to  vested  estates.  And  an  inter- 
est is  not  obnoxious  to  the  rule  if  it  begin  within 
a  life  in  being  and  twenty-one  years  thereafter, 
though  it  may  extend  beyond.*  The  time  of  the 
testator's  death  is  the  true  period  at  which  to 
judge  of  the  remoteness  of  the  provisions  of  his 
will.*^  And  a  devise  of  land  to  be  held  in  trust 
for  a  term  of  seventy-five  years  after  the  death  of 
the  testator  is  not  an  attempt  to  create  a  per- 
petuity, and  is  valid,  because  the  estate  com- 
mences and  fully  vests  on  his  death.*  Where  a 
power  of  appointment  is  given  either  by  deed  o^ 
by  will,  the  rule  against  perpetuities  applies  as 
well  to  the  power  as  to  the  appointment,  and,  if 
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the  power  can  be  exercised  at  a  time  beyond  the 
limits  of  the  rule,  it  is  bad/  In  some  of  the 
states,  the  common-law  rule  in  respect  to  per- 
petuities has  been  modified  by  statute.  Thus,  in 
California,  the  time  is  limited  to  lives  in  beiag  ® 
In  Minnesota,  the  absolute  power  of  alienation,  as 
respects  real  estate,  cannot  be  lawfully  suspended 
for  more  than  two  lives  in  being.^  So  in  Michi- 
gan, New  York,  and  Wisconsin.  And  it  is  held 
that  a  devise  of  an  estate  to  A  for  life,  with  re- 
mainder to  B,  does  not  suspend  the  power  of 
alienation  for  a  period  longer  than  two  lives  in 
being,  and  hence  does  not  create  a  perpetuity.*^ 
The  rule  against  perpetuities  does  not  apply  to 
gifts  for  charitable  uses.  Gifts  to  such  uses,  with 
a  direction  that  no  part  thereof  shall  at  any  time 
be  alienated,  does  not  create  a  perpetuity  in  the 
sense  forbidden  by  law,  but  only  a  perpetuity  al- 
lowed by  law  and  equity  in  cases  of  charitable 
trusts.**  The  rule,  so  far  as  it  applies  to  a  trust 
to  establish  and  maintain  a  meeting  house  for  a 
religious  society,  is  expressly  abrogated  by  statute 
in  Minnesota.** 

1  Philadelphia  v.  Girard,  45  Pa.  St.  26,  84  Am.  Dec. 
470;  Johnston's  Estate,  185  Pa.  St.  179,  64  Am.  St. 
Rep.  621;  Coggins*  Appeal,  124  Pa.  St.  10,  10  Am.  St. 
Rep.  565;  Davis  v.  Williams,  85  Tenn.  646.  See  Mijfflin's 
Appeal,  121  Pa.  St.  205,  6  Am.  St.  Rep.  781,  defining 
"perpetuity," 

2  Bigelow  V.  Cody,  171  111.  229,  63  Am.  St.  Rep, 
230;  In  re  Walkerly,  108  Cal.  627,  49  Am.  St.  Rep.  97, 
and  note  117. 
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3  Howe  V.  Hodge,  152  111.  252.  See  Marsh  v.  Reed, 
184  m.   263. 

4  Johnston's  Estate,  185  Pa.  St.  179.  64  Am.  St. 
Rep.  621;  Vanderpoel  v.  Loew,  112  N.  Y.  167;  Heald 
T.  Heald,  56  Md.  300;  Mfnot  v.  Taylor,  129  Mass.  162; 
Hampton  t.  Holman,  5  Ch.  Diy.  183,  188. 

5  Madison  v.  Larmon,  170  111.  65,  62  Am.  St.  Rep. 
356;  and  see  Mc Arthur  v.  Scott,  113  U.  S.  340. 

6  Johnston's  Estate,  185  Pa.  St.  179,  64  Am.  St.  Rep. 
621. 

7  Lawrence's  Estate,  136  Pa.  St.  354,  20  Am.  St.  Rep. 
925;  and  see  sec.  196,  ante. 

8  Cal.  Civ.  Code,  sec.  715. 

9  In  re  Tower's  Estate,  49  Minn.  371. 

10  Defreese  v.  Lake,  109  Mich.  415,  63  Am.  St.  Rep. 
584.     See  Dean  v.  Munford,  102  Mich.  510. 

11  Mills  y.  Dayison,  54  N.  J.  Eq.  659,  55  Am.  St. 
Rep.  594;  so,  to  same  effect,  Phillips  v.  Harrow,  93 
Iowa,  92;  Odell  v.  Odell,  10  Allen,  0;  Jones  y.  Haber- 
sham, 107  U.  S.  174. 

12  Lane  y.  Eaton,  69  Minn.  141,  65  Am.  St.  Rep. 
559.    See  sec.  171a,  ante. 

§  201.    May  be  Assigned^  etc. 

Executory  devises,  and  all  possibilities  coupled 
with  an  interest  where  the  person  to  take  is  as- 
certained and  in  esse,  may  be  assigned  or  devised, 
and  are  transmissible  to  the  representatives  of 
the  devisee,  if  he  dies  before  the  contingency 
happens;^  and  when  the  contingency  does  hap- 
pen, they  vest  in  the  representative  of  the  real  or 
personal  estate,  as  the  case  may  be.*  But  it  is 
otherwise  if  the  person  who  is  to  take  is  not  as- 
certained.* 

1    Goodtitle  y.  Wood,  Willes,  211;  Jones  v.  Rowe,  3 
Term  Rep.  88;  Goodright  v.  Searle,  7  Wils.  29;  Goodtitle 
Boone  Real  Prop.— 43 
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V.  White,  15  East,  174;  Purefoy  v.  Rogers,  2  Wms. 
Saund.  388;  Hall  t.  Robinson-,  3  Jones  Eq.  348;  Kean 
V.  Hoffecker,  2  Harr.  (Del.)  103,  29  Am.  Dec.  336;  Wat- 
son V.  Smith,  110  N.  C.  6,  28  Am.  St.  Rep.  665;  Medley 
V.  Medley,  81  Va.  265. 

2  Pinbury  v.  Elkin,  1  P.  Wms.  563;  Kean  v.  Hoffecker, 
2  Harr.  (Del.)  103,  29  Am.  Dec.  336:  and  see  Edwards 
V.  Varick,  5  Denio,  682;  Lewis  v.  Smith,  1  Ired.  145. 

3  Kean  v.  Hoffecker,  2  Harr.  103,  29  Am.  Dec.  336. 
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§  202.     Definition. 

An  estate  upon  condition  is  defined  to  be  one 
"which  may  be  created,  enlarged,  or  defeated  by 
the  happening  or  not  happening  of  some  contin- 
gent event.^^*  Such  estates  are  more  properly 
qualifications  of  other  estates  than  a  distinct 
species  of  themselves.^  And  it  has  been  said  that, 
at  common  law,  the  only  modification  of  estates 
was  by  condition.** 

1    1  Washburn  on  Real  Property,  445;  and  see  Coke 
on  Littleton,   201a;  2  Blackstone's  Commentaries,   152; 
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4  Kent's  Commeutaries,  121;  Wheeler  v.  Walker,  2 
Conn.  200;  Raley  v.  Umatilla  County,  15  Or.  172,  3  Am. 
St.   Rep.   142. 

2  2  Blackstone's  Commentaries,   152. 

3  Lord  Mansfield  in  Doe  v.  Hutton,  3  Bos.  &  P.  654, 
note. 

§  203.    Express  or  Implied. 

A  condition  annexed  to  an  estate  may  be  either 
express   or  implied.^     An  express   condition,  or 
condition  in  deed,  is  one  which   is   expressed  in 
the  instrument  by  which  the  estate  is  created;* 
as,  for  instance,  a  condition  in  a  lease  reserving 
rent,  payable  on  a  certain  day,  that  if  it  is  not 
paid  on  that  day  the  lessor  may  re-enter.*    An 
implied  condition    or    condition    in   law,  is  one 
which  is  impliedly  annexed  to  an  estate,  although 
no  condition  be  expressed  in  words.*    Thus,  at 
common  law,  if   the    tenant    for    life    or  years 
aliened  his  land  by  feoffment,  it  was  a  forfeiture 
of  the  estate;*^  being  a  breach   of  the  condition 
which  the  law  annexes  thereto,  namely,  that  the 
tenant  shall  not  attempt  to  create  a  greater  es- 
tate than  he  was  entitled  to.®    So  the  law  tacitly 
annexed  to  the  grant  of  every  estate  a  condition 
that  the  grantee  should   not    commit   felony  or 
treason.'^    And  franchises  are  held  to  be  granted 
on  the  tacit  condition  that  a  proper  use  be  made 
of  them,  and  they  may  be   lost   or  forfeited  by 
abuse  or  neglect.® 

1  4  Kent's  Commentaries,  121. 

2  Coke  on  Littleton,  215;  1  Greenleaf  s  Cruise  on  Real 
Property,  466;  Raley  v.  Umatilla  County,  15  Or.  172, 
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3  Am.  St.  Rep.  142;  and  see  Bear  v.  Whisler,  7  Watts, 
144;  Sperry  v.  Pond,  5  Ham.  389.  The  intention  of 
the  parties  to  a  deed  as  to  whether  an  estate  upon  con- 
dition has  been  created  must  be  determined  by  the 
court  from  the  words  of  the  deed  itself,  and  should 
not  be  submitted  to  a  jury:  Hammond  v.  Port  Royal 
etc.  Ry.  Co.,  15  S.  C.  10. 

3  1  Greenleafs  Cruise  on  Real  Property,  466.  See 
Hickman  v.  Cantrell,  9  Yerg.  172,  30  Am.  Dec.  396;  Van 
Rensselaer  v.  Ball,  19  N.  Y.  100. 

4  2  Blackstone's  Commentaries,  152;  Coke  on  Little- 
ton, 215b. 

5  Coke  on  Littleton,  215a,  251b. 

6  2  Blackstone's  Commentaries,  153;  and  see  sec.  39, 
ante. 

7  1  Greenleaf's  Cruise  on  Real  Property,  466;  2  Black- 
stone's  Commentaries,  153. 

8  2  Blackstone's  Commentaries,  153;  and  see  sec.  134, 
ante. 

§  204.    Precedent  or  Subsequent. 

Conditions  are  either  precedent  or  subsequent.* 
The  former  are  such  as  must  take  place  or  be 
performed  before  the  estate  can  vest,  or  be  en- 
larged; while  the  latter  are  such  as,  when  they 
do  take  plac,e,  render  an  estate  already  vested 
liable  to  be  defeated.^  No  technical  form  of 
words  necessarily  makes  a  stipulation  precedent 
or  subsequent,^  and  whether  a  condition  shall  be 
regarded  as  the  one  or  the  other  will  depend  on 
a  fair  construction  of  the  contract  and  the  plain 
intention  of  the  parties.*  It  has,  however,  been 
stated,  as  a  general  rule,  that  if  the  act  or  condi- 
tion required  does  not  necessarily  precede  the 
vesting  of  the  estate,  but  may  accompany  or  fol- 
low it,  and  if  the  act  may  be  as  well  done  after  aa 
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before  the  vesting  of  the  estate,  or  if  from  the 
nature  of  the  act  to  be  performed  and  the  time 
required  for  its  performance  it  is  evidently  the  in- 
tention of  the  parties  that  the  estate  shall  vest, 
and  the  grantee  perform  the  act  after  taking  pos- 
session, then  the  condition  is  subsequent  *  Con- 
ditions subsequent  are  not  favored  in  law,  and  are 
construed  strictly,  for  the  reason  that  they  tend 
to  destroy  estates.®  And  courts  are  averse  to 
construing  conditions  to  be  precedent  where  they 
may  defeat  the  vesting  of  estates  under  a  will.'^ 

1  2  Blackstone's  Commentaries,  154. 

2  Coke  on  Littleton,  201a;  2  Blackstone's  Commenta- 
ries, 154;  and  see,  to  same  effect,  Tompkins  v.  Elliot. 
5  Wend.  497;  Towle  v.  Palmer,  1  Abb.  Pr.,  N.  S.,  81; 
Vanhorne  v.  Dorrance,  3  Dall.  317;  Hayden  v.  Stough- 
ton,  5  Pick.  528:  Towle  v.  Remsen,  70  N.  Y.  303;  Cook 
V.  Wardens  etc.,  5  Hun,  293;  Hihn  v.  Peck,  30  Cal. 
280;  Raley  v.  Umatilla  County,  15  Or.  172,  3  Am.  St. 
Rep.  142;  Evenson  v.  Webster,  3  S.  Dak.  382,  44  Am. 
St.  Rep.  802.  A  condition  precedent,  if  possible  and 
lawful,  must  generally  be  strictly  performed:  Baltimore 
etc.  R.  R.  Co.  V.  Polly,  14  Gratt.  447. 

3  Hotham  v.  East  India  Co.,  1  Term  Re^.  645. 

4  Jones  v.  Barkley,  2  Doug.  691;  Nicoll  v.  New  York 
etc.  R.  R.  Co.,  12  N.  Y.  121;  Thorp  v.  Thorp,  12  Mod. 
464;  Turner  v.  Tebbult,  2  Younge  &  C.  225;  Houston  v. 
Spruance,  4  Harr.  (Del.)  117;  Rabbins  v.  Gleason,  47 
Me.  259;  Gardiner  v.  Corson,  15  Mass.  500;  Lowell  etc. 
V.  Hilton,  11  Gray,  407;  Scovill  v.  McMahon,  62  Conn. 
378,  36  Am.  St.  Rep.  350;  Finlay  v.  King,  3  Pet.  374. 

5  Finlay  v.  King,  3  Pet.  374;  Nicoll  v.  New  York 
etc.  R.  R.  Co.,  12  N.  Y.  130;  Underbill  v.  Saratoga  R. 
R.,  20  Barb.  455;  Bell  County  v.  Alexander,  22  Tex.  350, 
73  Am.  Dec.  268;  In  re  Stickney's  Will,  85  Md.  79,  60 
Am.  St.  Rep.  308;  and  see  Rogan  v.  Walker,  1  Wis. 
527;  Passmore  v.  Moore,  1  J.  J.  Marsh.  591;  Rollins 
V.  Riley,  44  N.  H.  9;  McCuUough  v.  Cox,  6  Barb.  386. 


511  ESTATE   UPON   CONDITION.  §§  205-206 

6  4  Kent's  Commentaries,  129;  NicoU  v.  New  York 
etc.  R.  R.  Co.,  12  N.  Y.  131;  Hoopor  v.  Cummings,  45 
Me.  359;  Bradstreet  v.  Clark,  21  Pick.  389;  Sharon  Iron 
Co.  V.  Erie,  41  Pa.  St.  341;  Gadberry  v.  Sheppard,  27 
Miss.  203;  Wheeler  v.  Walker,  2  Conn.  200;  Wilson  v. 
Gait,  IS  111.  431;  Southard  t.  Central  R.  R.  Co.,  26  N. 
J.  L.  13;  Rawson  v.  School  Dist.,  7  Allen,  125,  83  Am. 
Dec.  670;  Emerson  v.  Simpson,  43  N.  H.  475,  82  Am. 
Dec.  108;  Post  v.  Weil.  115  N.  Y.  361,  12  Am.  St.  Rep. 
809;  Scovill  v.  McMahon,  62  Conn.  378,  30  Am.  St. 
Rep.  350;  Kilpatrick  v.  Baltimore,  81  Md.  179,  48  Am. 
St.  Rep.  509. 

7  Pennington  v.  Pennington,  70  Md.  418;  Dulany  v. 
Middleton,  72  Md.  75;  In  re  Stickney's  Will,  85  Md.  79, 
(K)  Am.  St.  Rep.  308. 

§  205.    May  be  Annexed  to  Any  Estate. 

A  condition  may  be  annexed  to  any  species  of 
estate  or  interest  in  real  property,  whether  an  es- 
tate in  fee,  in  tail,  for  life,  or  years,  in  any  lands 
or  tenements.^ 

1  Coke  on  Littleton,  201a;  2  Blackstone's  Commenta- 
ries, 152;  1  Greenleaf  s  Cruise  on  Real  Property,  468. 

§  206.     When  Created. 

As  it  respects  things  executed,  it  has  been  said 
that  a  condition  must  be  created  and  annexed  to 
the  estate  at  the  time  of  making  it;*  and,  if  a 
condition  is  made  by  a  separate  deed,  it  must  be 
sealed  and  delivered  at  the  same  time  with  the 
principal  deed.*  But  things  executory,  as  rents, 
leases,  etc.,  may  be  restrained  by  conditions  an- 
nexed to  them  by  consent  of  both  parties  after 
the  execution  of  the  instruments  of  conveyance.^ 

1  1  Greenleaf's  Cruise  on  Real  Property,  468.  A  deed 
with  a  condition  written  upon  the  back,  and  executed  by 
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the  grantee,  is  a  conveyance  upon  condition,  if  there 
be  nothing  in  the  instrument  or  condition  to  the  con- 
trary: Barker  v.  Cobb,  36  N.  H.  344. 

2  Coke  on  Littleton,  236b.  A  deed  absolute  on  its 
face  cannot  be  avoided  by  a  subsequent  condition  or 
defeasance  resting  upon  a  parol  agreement:  Rogers  v. 
Sebastian,   21  Ark.  440. 

3  Coke  on  Littleton,  237a;  1  Greenleaf  s  Cruise  on 
Real  Property,  468. 

§  207.    Words  Implying  a  Condition. 

Words  which  imply  a  condition  in  a  grant  may 
he  various,  since   their  operation  depends   upon 
the  sense  which  they  carry. ^     Land  granted  to  a 
person  "on  condition/^  or  "provided  always,"  or 
"if  it  shall  so  happen,''  or  "so  that  he  pay  to  an- 
other a  specific    sum   within  a   specified   time," 
vests  a  conditional  estate  in  the  grantee.®    And 
the  words  "to  pay"  in  a  will  have  been  considered 
as  constituting   a   condition.*    An   estate   upon 
condition  cannot  be  created  by  deed,  except  where 
the  terms  of  the  grant  will  admit  of  no   other 
reasonable  construction.'*    A   condition  will   not 
be  raised  by  implication  from  a  mere  declaration 
in  the  deed  that  the  grant  is  made  for  a  special 
and   particular  purpose,  without  being   coupled 
with  words   appropriate   to   make  such  a  condi- 
tion.*'^   A  recital  in  a  deed  that  it  is  in  consider- 
ation of  a  certain  sum,  and  that  the  grantee  is  to 
do  certain  things,  is  not  an  estate  upon  condition 
unless  it  contains  a  clause  of  re-entry  or  forfeit- 
ure.®   A  conveyance  for  the  use  of  school  pur- 
poses only  was  held  not  to  create  a  condition.'' 
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So  the  words  in  the  habendum  clause  of  the  deed, 
"to  have  and  hold  for  the  use  of  said  religious 
Society  of  Friends,  so  long  as  it  may  be  needed 
for  meeting  purposes,  then  said  premises  to  fall 
back  to  the  original  tract,^'  held  not  to  create  a 
condition  subsequent.®  And  so,  generally,  mere 
words  should  not  be  deemed  sufficient  to  consti- 
tute a  condition,  and  to  entail  the  consequences 
of  the  forfeiture  of  the  estate,  imless,  from  the 
proof,  such  appears  to  have  been  the  distinct  in- 
tention of  the  grantor  and  the  necessary  under- 
standing of  the  parties  to  the  instrument.*  If 
it  be  doubtful  whether  a  certain  clause  should  be 
construed  as  a  covenant  or  a  condition,  the  courts 
incline  in  favor  of  the  former.*^ 

1  See  Bagshaw  v.  Sponcer,  1  Ves.  Sr.  147;  sec.  198, 
ante;  Gibert  v.  Peteler,  38  N.  Y.  168,  97  Am.  Dec.  785. 
Conditions  are  not  favored  by  the  law  and  hence  they 
must  be  clearly  expressed:  Craig  v.  Wells  11  N.  Y.  315. 

2  Coke  on  Littleton,  203a;  Wheeler  v.  Walker,  2  Conn. 
201;  Raley  v.  Umatilla  County.  15  Or.  172,  3  Am.  St. 
Rep.  142. 

3  Crickmere  v.  Patorson,  Cro.  Eliz.  146;  and  see 
Wheeler  v.  Walker,  2  Conn.  201. 

4  Cullen  v.  Sprigg,  83  Cal.  56;  Poitevent  v.  Super- 
visors, 58  Miss.  810;  Raley  v.  Umatilla  County,  15  Or. 
172,  3  Am.  St.  Rep.  142. 

5  Packard  v.  .Ames,  16  Gray,  327;  and  so,  to  game 
effect,  Barker  v.  Barrows,  138  Mass.  580;  Greene  v. 
O'Connor,  18  R.  I.  56;  Wier  v.  Simmons,  55  Wis.  637; 
Higbee  v.  Rodman,  129  Ind.  244;  Kilpa trick  v.  Mayor 
etc.,  81  Md.  179,  48  Am.  St.  Rep.  509;  Scovill  v.  Me- 
Mahon,  62  Conn.  378,  36  Am.  St.  Rep.  350;  Faith  v. 
Bowles,  86  Md.  13,  63  Am,  St.  Rep.  489;  Blanchard 
V.  Morey,  56  Vt.  170;  Brown  v.  Caldwell,  23  W.  Va.  187; 
48  Am.  Rep.  376;  Post  v.  Weil.  115  N.  Y.  301,  12  Am. 
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St.  Rep.  809;  Vail  v  Railroad  Co.,  106  N.  Y.  283,  60  Am. 
Rep.  449. 

6  Raley  v.  Umatilla  County,  15  Or.  172,  3  Am.  St. 
Rep.  142. 

7  Taylor  v.  Binford,  37  Ohio  St.  262;  so,  to  same 
effect,  Faith  t.  Bowles,  86  Md.  13,  63  Am.  St.  Rep. 
489. 

8  Carter  t.  Branson,  79  Ind.  14.  See,  also,  Risley  v. 
McNiece,  71  Ind.  434;  First  M.  E.  Church  v.  Public 
Ground  Co.,  103  Pa.  St.  608. 

9  Post  V.  Weil,  115  N.  Y.  361,  12  Am.  St.  Rep.  809; 
Scovill  V.  McMahon,  62  Conn.  378,  36  Am.  St.  Rep.  350. 

10  Woodruff  T.  Woodruff,  44  N.  J.  Eq.  349;  Peden  v. 
Railway  Co.,  73  Iowa,  328,  5  Am.  St.  Rep.  680. 

§  208.     Void  Conditions. 

Conditions  which  are  impossible/  or  unlaw- 
ful,^ or  repugnant  to  the  nature  of  the  estate  to 
which  they  are  annexed,  are  void.*  But  although 
void,  their  effect  is  often  materially  different,  ac- 
cordingly as  they  are  in  their  nature  precedent  or 
subsequent.*  Thus  a  condition  precedent  being 
one  which  must  take  place  before  the  estate  can 
vest  or  be  enlarged,  if  it  becomes  impossible  of 
performance,  the  estate  dependent  upon  it  fails* 
and  the  grant  or  devise  becomes  wholly  void.'^ 
But  when  a  condition  subsequent  becomes  im- 
possible to  be  performed,  it  is  the  condition  itself 
that  becomes  void,  leaving  an  absolute  estate  in 
the  grantee  or  devisee.®  A  condition  annexed 
to  the  creation  of  an  estate  in  fee,  that  the  ten- 
ant shall  not  alienate,  is  void  because  repugnant 
to  the  estate;'''  and  the  same  principle  is  applica- 
ble to  estates  for  life,®  or  years.^    A  condition  re- 
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straining  the  operation  of  an  attachment  and  levy 
of  an  execution  is  void  for  the  same  reason,  and 
also  because  it  is  contrary  to  law  that  a  man's 
property  should  not  be  liable  for  the  payment  of 
his  debts.*^  But  a  condition  that  the  grantee  or 
devisee  shall  not  alienate  for  a  particular  time,  or 
to  a  particular  person  or  persons,  is  good.**  And 
although  conditions  in  restraint  of  marriage  gen- 
erally are  void,*^  yet,  if  the  restraint  is  only  in 
respect  to  time,  place,  or  person,  such  conditions 
are  not  utterly  to  be  rejected.**  A  condition  in 
a  deed  that  the  grantee  shall  not  use  or  suffer 
the  premises  to  be  used  for  the  manufacture  or 
sale  of  intoxicating  liquors  thereon  is  valid,  and 
not  repugnant  to  the  grant;**  and  so  conditions 
that  a  schoolhouse  should  not  be  erected  on  the 
premises,  or  a  distillery,  or  a  blast-furnace,  or  a 
livery-stable  or  a  machine  shop  for  iron  manu- 
facture or  a  powder  magazine,  or  a  hospital,  or  a 
cemetery,  have  been  held  to  be  valid.** 

1  Whitney  v.  Spencer,  4  Cow.  39;  People  etc.  v.  So- 
ciety etc.,  1  Paine,  652;  Hughes  v.  Edwards,  9  Wheat. 
493. 

2  Mitchel  v.  Reynolds,  1  P.  Wms.  189;  Harvey  t. 
Ashton,  1  Atk.  361;  Raley  v.  Umatilla  County,  15  Or. 
172,  3  Am.  St.  Rep.  142. 

3  Harvey  v.  Ashton,  1  Atk.  361;  Canal  Bridge  v. 
Methodist  Soc,  13  Met.  335;  Murray  v.  Green,  64  Cal. 
363;  Ricketts  v.  Railway  Co.,  91  Ky.  221,  34  Am.  St. 
Rep.  176;  Bassett  v.  Budlong,  77  Mich.  338.  18  Am. 
St.  Rep.  404;  Haeussler  v.  Iron  Co.,  110  Mo.  188,  33 
Am.  St.  Rep.  431;  Maker  v.  Lazell,  83  Me.  562,  23  Am. 
St.  Rep.  795;  Plumb  v.  Tubbs.  41  N.  Y.  446;  Tavlor 
V.  Mason,  9  Wheat.  350;  Newkirk  v.  Newkirk,  2  Cai'nes, 
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345;  Anderson  v.  Gary,  36  Ohio  St.  506,  38  Am.  Rep. 
602;  Hardy  v.  Galloway,  111  N.  C.  519,  32  Am.  St.  Rep. 
828. 

4  See  Coke  on  Littleton,  206;  Whitney  v.  Spencer,  4 
Cow.  39;  Vanhorne  v.  Dorrance,  2  Dall.  317. 

5  Taylor  v.  Mason,  9  Wheat.  350;  Mizell  v.  Burnett, 
4  Jones,  249;  Martin  v.  Ballon,  13  Barb.  132;  Van- 
home  V.  Dorrance,  2  Dall.  317;  Whitney  v.  Spencer,  4 
Cow.  39. 

6  Martin  v.  Ballon,  13  Barb.  132;  United  States  v. 
Arredondo,  6  Pet.  745;  Barks<iale  v.  Elam,  30  Miss.  694; 
Taylor  v.  Sutton,  15  Ga.  103.  Illegal  conditions  in  a 
grant  are  simply  nugatory,  and  leave  an  absolute  es- 
tate in  the  grantee:  Barksdale  v.  Elam,  30  Miss.  694. 

7  Coke  on  Littleton,  206;  Brandon  v.  Robinson,  18 
Ves.  429;  Gadberry  v.  Sheppard,  27  Miss.  203;  M' Will- 
iams V.  Nisby,  2  Serg.  &  R.  513,  7  Am.  Dec.  654;  Doeb- 
ler*s  Appeal,  64  Pa.  St.  623;  McCleary  v.  Ellis,  54  Iowa, 
311,  37  Am.  Rep.  205.  Compare  Mandlebaum  v.  Mc- 
Donell,  29  Mich.  78.  18  Am.  Rep.  61;  De  Peyster  v. 
Michael,  6  N.  Y.  467;  Laflfan  v.  Naglee,  9  Cal.  676. 

8  Rochford  v.  Hackman,  16  Jur.  212;  10  Eng.  L.  & 
Eq.  64;  McCleary  v.  Ellis,  54  Iowa,  311,  37  Am.  Rep.  205. 

9  Blackstone  Bank  v.  Davis,  21  Pick.  42,  32  Am.  Dec. 
241. 

10  Blackstone  Bank  v.  Davis,  21  Pick.  42,  32  Am. 
Dec.  241. 

11  Coke  on  Littleton,  223a;  At  water  v.  Atwater,  18 
Beav.  330;  Langdon  v.  Ingram,  28  Ind.  360;  Smithwick 
V.  Jordon,  15  Mass.  113;  Blackstone  Bank  v.  Davis,  21 
Pick.  42. 

12  Bertie  v.  Falkland,  2  Freem.  Ch.  220;  Randall  v. 
Marble,  69  Me.  310;  Clarke  v.  Parker,  19  Ves.  1;  1 
Story's  Equity  Jurisprudence,  sec.  280.  Compare  Com- 
monwealth V.  Stauffer,  10  Pa.  St.  350;  Grace  v.  Webb, 
15  Sim.  384;  Binnerman  v.  Weaver,  8  Md.  517;  Williams 
v.  Cowden,  13  Mo.  211. 

13  Perrin  v.  Lyon,  9  East,  170;  Lloyd  v.  Lloyd,  2 
Sim.,  N.  S.,  255;  10  Eng.  L.  &  Eq.  139;  Shackleford  v. 
Hall,  19  ni.  212;  Mann  v.  Jackson,  84  Me.  400,  30  Am. 
St.  Rep.  358;  Jenner  v.  Turner,  16  Ch.  Div.  188;  Reuff 
v.   Coleman,   30   W.  Va.   171;   1   Story's   Equity   Juris- 
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prudence,  s<?c.  280.  A  condition  imposed  in  restraint  of 
a  second  marriage  of  a  woman,  and  a  like  condition,  in 
restraint  of  a  second  marriage  of  a  man,  are  alike  valid 
and  effectual:  Bostwick  v.  Blades,  59  Md.  231,  43  Am. 
Rep.  548. 

14  Plumb  V.  Tubbs,  41  N.  Y.  442;  Collins  Mfg.  Co. 
V.  Marcy,  25  Conn.  212;  O'Brien  v.  Wetherill,  14  Kan. 
616,  9  Am.  Dec.  202,  note;  Co  well  v.  Springs  Co.,  100 
U.  S.  55;  Sioux  City  etc.  R.  R.  Co.  v.  Singer,  49  Minn. 
301,  32  Am.  St.  Rep.  554;  Atlantic  Dock  Co.  v.  Leavitt, 
54  N.  Y.  35,  13  Am.  Rep.  556;  Smith  v.  Barrie,  56  Mich. 
314,  56  Am.  Rep.  391. 

15  Plumb  V.  Tubbs,  41  N.  Y.  442;  Craig  v.  Wells,  11 
N.  Y.  315;  Collins  v.  Marcy,  25  Conn.  242;  Hoyt  v. 
Ketchum,  54  Conn.  60;  and  see  Stines  v.  Dorman,  25 
Ohio  St.  580;  Warner  v.  Bennett,  31  Conn.  468;  French 
V.  Old  South  Soc,  106  Mass.  479.  The  reservation  of 
a  perpetual  yearly  rent  as  a  condition  of  the  grant  of 
an  estate  in  fee  is  valid:  Van  Rensselaer  v.  Barringer, 
39  N.  Y.  9. 

§  209.    Performance  of  Condition. 

A  distinction  is  also  made  between  conditions 
precedent  and  subsequent  with  regard  to  their 
performance.*  The  former,  which  create  an  es- 
tate, are  construed  liberally,  and  are  to  be  per- 
formed according  to  the  intent  and  meaning,  al- 
though the  words  of  the  condition  cannot  be  per- 
formed;* but  the  latter,  which  destroy  an  estate, 
are  to  be  construed  with  great  strictness,*  except 
in  certain  special  cases.'*  If  "a  condition  prece- 
dent consists  of  several  parts  united  by  copula- 
tives, the  whole  must  be  performed  before  the  es- 
tate can  arise.*^  As  a  general  rule,  any  person 
who  has  an  interest  in  the  condition,  or  in  the 
estate  to  which  it  relates,  may  perform  it;®  and, 
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once  performed,  it  is  gone  forever.'''    If  no  time 
is  fixed   for  the  performance  of   a   condition,  it 
must  be  performed  either  during  the  life  of  the 
person  in  whose  favor  it  is  reserved,  or  within  a  • 
reasonable  and  convenient  time,  according  to  the 
circumstances  of  the  case;®  but  if  such  person 
dies  without  performing  it,  the  right  will   not 
descend  to  his  heir;^  though  it  is  otherwise  where 
a  particular  time   is   appointed  for  the  perform- 
ance.-^^    If  a  particular  place  is  appointed  for  the 
performance  of  a  condition,  the  party  who  is  to 
perform  must  be  at  that  place;^*  and  if  no  place 
is  appointed,  and  the  condition  is  to  pay  money,  he 
must  seek  for  the  other  party  if  he  be  within  the 
realm.^^     If  the  condition  is  to  deliver  cumbrous 
articles,  and  a  place  of  performance  is  not  desig- 
nated, the  presumed  intention  is  that  the  deliv- 
ery may  be  at  any  place  which  the  party  to  whom 
the  condition  is  to  be  performed  may  reasonably 
appoint.  ^^ 

1  See  Ludlow  t.  New  York  etc.  R.  R.  Co.,  12  Barb. 
443. 

2  Coke  on  Littleton,  219b;  Hogeboom  v.  Hall,  24 
Wend.  146;  Merrifield  v.  Cobleigh,  4  Cush.  178. 

3  Ludlow  V.  New  York  etc.  R.  R.  Co.,  12  Barb.  444; 
Laberee  v.  Carleton,  53  Me.  211;  and  see  sec.  198,  ante. 

4  Coke  on  Littleton,  219b;  1  Greenleafs  Cruise  on 
Real  Property,  490. 

5  Wood  V.  Southampton,  2  Freem.  Ch.  186;  Show.  P. 
C.  83;  Vanhorne  v.  Dorrance,  2  DaU.  317.  See  Has- 
brook  V.  Paddock,  1  Barb.  635. 

6  Simonds  v.  Simonds,  3  Met.  558;  Wilson  v.  Wilson, 
38  Me.  20;  Vermont  v.  Society  etc.,  2  Paine,  548. 
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7  1  Greenleaf  s  Cruise  on  Real  Property,  495;  and  see 
Dickey  v.  McCullough,  2  Watts  &  S.  100. 

8  Finlay  v.  King,  3  Pet.  374;  Ross  v.  Tremain,  2  Met. 
495;  Williams  v.  Angell,  7  R.  I.  152;  Hamilton  v.  Elliott, 
5  Serg.  &  R.  375;  Hay  den  v.  Stoughton,  5  Pick.  528. 
Performance  may  be  presumed  from  lapse  of  time:  Fox 
V.  Phelps,  17  Wend.  393. 

9  1  Greenleaf  s  Cruise  on  Real  Property,  493. 

10  Marks  v.  Marks,  1  Abr.  Cas.  Eq.  106. 

11  1  RoUe's  Abridgment,  444;  1  Greenleaf  s  Cruise 
on  Real  Property,   493. 

12  Coke  on  Littleton,  210b;  1  Greenleaf  s  Cruise  on 
Real   Property,    493. 

13  1  Rollers  Abridgment,  444.  See  Aldrich  v.  Albee, 
1  Me.  120;  Lamb  v.  Lathrop,  13  Wend.  95,  27  Am.  Dec. 
174. 

§  210.    Who  Bound  by  Condition. 

One  who  accepts  an  estate  upon  condition  is 
bound  to  the  performance  of  the  condition,  al- 
though such  performance  be  attended  with  a  loss.^ 
And  one  not  having  the  capacity  to  incur  a  mere 
personal  obligation,  as  an  infant  or  married 
woman,  will  be  bound  to  perform  a  condition,  be- 
cause it  does  not  charge  the  person,  but  the  land.^ 
And  a  condition  annexed  to  the  estate,  as  a  part 
of  the  tenure,  binds  the  estate  into  whose  hands 
soever  it  may  pass.^  Every  purchaser  of  an  es- 
tate has  constructive  notice  of,  and  is  bound  by, 
conditions  subsequent  contained  in  a  conveyance 
through  which  he  derives  title.'* 

1  Attorney  General  v.  Andrews,  3  Ves.  633;  Attorney 
General  v.  Christ's  Hospital,  3  Bro.  C.  C.  165;  Rowell 
V.  Jewett,  71  Me.  408.  See,  also,  Hickey  v.  Railway  Co., 
.51  Ohio  St.  40,  46  Am.  St.  Rep.  545;  Blood  v.  Crew 
Levick  Co.,  177  Pa.  St.  606,  55  Am.  St.  Rep.  742. 
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2  1  Greenleafs  Cruise  on  Real  Property,  495;  Cross 
V.  Carson,  8  Blackf.  138,  44  Am.  Dec.  742;  Garrett  v. 
Scontew,  3  Denio,  340;  and  see  Parker  v.  Lincoln,  12 
Mass.  18;  Fonda  v.  Sage,  46  Barb.  109. 

3  Hogsboom  y.  Hall.  24  Wend.  146;  Pickering  v.  Pick- 
ering, 15  N.  H.  281;  Hickey  v.  Railway  Co.,  51  Ohio  St. 
40,  46  Am.  St.  Rep.  545;  Wilson  v.  Wilson,  38  Me.  18; 
61  Am.  Dec.  227;  Taylor  v.  Sutton,  15  Ga.  103,  60  Am. 
Dec.  682. 

4  Sioux  City  etc.  R.  R.  Co.  v.  Singer,  49  Minn.  301, 
32  Am.  St.  Rep.  554. 

§•  211.    When  Condition  is  Excused  or  Waived. 

Various  circumstances  may  operate  to  excuse 
the  nonperformance  of  a  condition;  as  where  per- 
formance becomes  impossible  by  the  act  of  God,* 
or  is  prohibited  by  law,*  or  the  party  to  be  bene- 
fited by  the  condition  refuses  to  accept  perform- 
ance.* So  performance  may  be  waived  by  the 
party  who  is  to  have  the  benefit  of  a  condition,* 
and  acts  which  are  inconsistent  with  the  claim  of 
forfeiture  are  held  to  be  sufficient  evidence  of 
such  waiver;*  though  it  is  otherwise  as  to  a  mere 
silent  acquiescence.® 

1  Vanhorne  v.  Dorrance,  2  Dall.  317;  Merrill  ▼. 
Emery,  10  Pick.  507;  and  see  Laughter's  Case,  5  Rep. 
21;  sec.  204,  ante. 

2  Anglesea  v.  Church  Wardens,  6  Q.  B.  114;  Fidelity 
etc.  Trust  Co.  v.  Fridenberg,  175  Pa.  St.  500,  52  Am. 
St.  Rep.  851. 

3  Coke  on  Littleton,  206;  Jackson  v.  Crafts,  18  Johns. 
110;  1  Greenleaf's  Cruise  on  Real  Property,  498.  Or 
has  rendered  performance  impossible  or  unnecessary: 
Jones  V.  Chesapeake  etc.  R.  R.  Co.,  14  W.  Va.  514;  Cape 
Fear  etc.   Co.   v.   Wilcox,   7  Jones,   481. 

4  Bailey  v.  Homan,  3  Bing.  N.  C.  915;  Enfield  Co. 
V.  Connecticut  River  Co.,  7  Conn.  45;  O'Brien  v.  Wag- 
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ner,  94  Mo.  93,  4  Am.  St.  Rep.  3C2;  Farley  v.  Farley, 
14  Ind.  331;  Wheeler  v.  Dunning,  33  Hun,  206. 

5  Andrews  v.  Senter,  32  Me.  394;  and  see  Fidelity 
etc.  Trust  Co.  v.  Fridenberg,  175  Pa.  St.  500,  52  Am. 
St.  Rep.  851;  Scovill  v.  McMahon,  62  Conn.  378,  36 
Am.  St.  Rep.  350. 

6  Jackson  v.  Crys-ler,  1  Johns.  Cas.  126;  Moorefield  v. 
Cobleigh,  4  Cush.  184.  See  Ludlow  v.  New  York  etc. 
R.  R.,  12  Barb.  440;  Carbon  Block  Coal  Co.  v.  Murphy, 
101  Ind.  118. 

§  212.    Enforcement  of  Condition. 

Upon  breach  of  a  condition,  the  party  who  has 
a  right  to  enforce  it  becomes  entitled  to  the  es- 
tate to  which  the  condition  was  annexed;*  but  he 
may  decline  to  take  advantage  of  the  breach,  and, 
if  so,  the  estate  is  not  defeated.*  At  common 
law,  the  only  mode  by  which  advantage  could  be 
taken  of  the  breach  of  a  condition  was  by  entry;* 
and  as  conditions  subsequent  can  only  be  reserved 
for  the  benefit  of  the  grantor  and  his  heirs,  no 
others  can  by  entering  take  advantage  of  a  breach 
of  them."*  But  the  assignee  of  a  lessor  may  take 
advantage  of  the  breach  of  an  implied  condition.* 
It  is  universally  true  that  a  stranger  cannot  avail 
himself  of  a  condition.®  The  estate  of  the  locator 
or  owner  of  a  mining  claim  before  a  patent  is  is- 
sued is  a  conditional  estate,  subject  to  be  defeated 
by  the  failure  to  perform  the  required  annual 
work  upon  the  claim,  and  any  qualified  person 
may  take  advantage  of  the  failure  to  perform  the 
condition  and  relocate  the  claim.'' 

1    1  Greenlears  Cruise  on  Real  Property,  604;  and  see 
Ksk   v.   Chandler,   30  Me.   79,   50   Am.   Dec.   612.     A 
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breach    of   condition    forfeits   the   estate:   Woodruff    t. 
Water  Power  Co.,  10  N.  J.  Eq.  489. 

2  Atkins  v.  Chilson,  9  Met.  G2;  Tallman  v.  Snow, 
35  Me.  342;  Phelps  v.  Chesson,  12  Ired.  19i;  Webster 
T.  Cooper,  14  How.  501. 

3  Coke  on  Littleton,  218a;  Nicoll  v.  New  York  etc 
R.  R.  Co.,  12  N.  Y.  131;  Tallman  v.  Snow,  35  Me.  342; 
Sperry  v.  Sperry,  8  N.  H.  477;  Chalker  v.  Chalker.  1 
Conn.  79,  6  Am.  Dec.  206.  Compare  Hamilton  v.  El- 
liott, 5  Serg.  ft  R.  375;  Andrews  v.  Senter,  32  Me.  3»4; 
Austin  T.  Cambridgeport  Parish,  21  Pick.  215;  Plumb 
V.  Tubb.  41  N.  Y.  442;  Sioux  City  etc.  R.  R.  Co.  ▼. 
Singer,  49  Minn.  301,  32  Am.  St.  Rep.  554;  Stearns  ▼. 
Harris,  8  Allen,  597;  Mott  v.  DanyiUe  Seminary,  129  HI. 
415. 

4  Nicoll  T.  New  York  etc.  R.  R.  Co..  12  N.  Y.  131; 
Gray  v.  Blanchard,  8  Pick.  2M;  Boone  v.  Qark,  129 
ni.  466;  and  see  Cross  ▼.  Carson,  8  Blackf.  138;  Hooper 
Y.  Cummings,  45  Me.  359;  Jackson  ▼.  TopiHng,  1  Wend. 
388.  Where  the  grantor  or  his  heirs  are  in  possession 
of  the  land,  upon  breach  of  condition  subsequent  the 
estate  will  reTest  in  them  at  once,  without  any  formal 
act  on  their  part:  Adams  y.  Ore  E^nob  Copper  Co.,  4 
Hughes,  589.  7  Fed.  Rep.  634;  O'Brien  v.  Wagner,  94 
Mo.  93,  4  Am.  St.  Rep.  362. 

5  Coke  on  Littleton,  215a. 

6  Buckalew  y.  EsteU,  5  Cal.  108;  Smith  y.  Brannan, 
13  Cal.  107;  Dewey  v.  WiUiams,  40  N.  H.  222,  77  Am. 
Dec.  70S;  Norris  y.  Milner,  20  Ga.  563;  Boyer  y.  Tress- 
ler,  18  Ind.  260. 

7  Elder  y.  Horseshoe  etc.  Milling  Co.,  9  S.  Dak.  636, 
62  Am.  St.  Rep.  895.  See  Golden  Fleece  etc.  Co.  y. 
Mining  Co.,  15  NeY.  450;  Russell  Y.  Brousseao,  65  Cat 
605. 

§  213.    Belief  on  Breach  of  Condition. 

Equity  will  in  some  cases  interpose  relief  where 
a  forfeitnre  has  been  incurred  at  law,  even  in 
favor  of  the  heir  of  the  party  who  was  to  have 
performed  the  condition.*  But  such  relief  is  re- 
stricted to  cases  where  compensation  can  be  made 
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in  damages,  and  the  grantor  placed  in  the  same 
situation  as  if  the  occurrence  had  not  happened;* 
as  where  a  lessee  neglects  to  pay  his  rent  at  the 
time  specified  in  his  lease,  and  a  right  of  re-entry 
to  avoid  the  lease  accrues  to  the  lessor.*  If  the 
nature  of  the  case  be  such  as  to  afford  no  rule  for 
the  assessment  of  damages  by  way  of  compensa- 
tion, equity  will  not  relieve;'*  as,  for  instance, 
where  the  forfeiture  is  incurred  by  the  tenant's 
aliening  or  assigning  a  term,*  or  by  his  neglect- 
ing to  repair®  or  insure  the  premises,'^  or  by  ex- 
ercising a  forbidden  trade  thereon,®  and  the  like.® 

1  Hay  ward  v.  Angel,  1  Vern.  222;  Popham  v.  Bamp- 
feld,  1  Vern.  83;  Bethlehem  v.  Annis,  40  K  H.  34,  77 
Am.  Dec.  7(X);  Liickett  t.  White,  10  Gill  &  J.  480;  City 
Bank  v.  Smith,  3  Gill  &  J.  265;  Bacon  v.  Huntington,  14 
Conn.  92. 

2  Woodman  v.  Blake,  2  Vern.  222;  Henry  v.  Tupper, 
29  Vt.  358:  Walker  v.  Wheeler,  2  Conn.  299;  Stone  v. 
Ellis,  9  Cash.  95;  Dunklce  v.  Adams,  20  Vt.  415,  50  Am. 
Dec.  44;  Carpenter  v.  Westcott,  4  R.  I.  225. 

3  Smith  V.  Parks,  10  Mod.  383;  Hill  v.  Barclay,  16 
Ves.  405;  18  Ves.  56;  Atkins  v.  Chilson,  11  Met  112. 
See  Hancock  v.  Carlton,  6  Gray,  52. 

4  Descarlett  v.  Dennett,  9  Mod.  22;  Elliott  v.  Turner, 
13  Sim.  485. 

5  Hill  V.  Barclay,  18  Ves.  56;  Wafer  v.  Mocato,  9 
Mod.  112. 

6  Hill  V.  Barclay,  18  Ves.  56. 

7  Rolfe  V.  Harris,  2  Price,  206,  note;  Green  v.  Bridges, 
4  Sim.  96. 

8  Macher  v.  Foundling  Hospital,  1  Ves.  &  B.  188.  See 
sec.  208,  ante. 

9  See  Descarlett  v.  Dennett,  9  Mod.  22;  Lovat  v.  Lord 
Ranclagh,  3  Ves.  &  B.  24;  Wadman  v.  Calcraft,  10  Ves. 
67. 
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§  214.     Conditional  Limitation. 

A  distinction  is  made  in  law  between  a  condi- 
tion and  a  conditional  limitation.-^     The  former 
determines  an  estate  after  breach,  upon  entry  or 
claim  by  the   grantor   or   his   heirs;*  the  latter 
marks  the  period  which  determines    the  estate, 
without  any  act  on  the  part  of  him  who  has  the 
next  expectant  estate.*    An  estate  on  condition 
leaves  in  the  grantor  a  vested  right,  which,  by  its 
very  nature,  is  reserved  to  him  as  a  present  exist- 
ing interest,  transmissible  to  his  heirs;*  while  a 
limitation  passes  the  whole  interest  of  the  grantor 
at  once,  and  creates  an  estate  to  arise  and  vest 
in  a  third  person  upon  a  contingency,  at  a  future 
and  uncertain   period   of   time.*^    As   a   general 
rule,  if  there  be  express  words   of  condition  an- 
nexed  to   the  estate,  it   cannot   be  construed  a 
limitation;®  but  there  are  exceptions  to  this  rule, 
and  it  is  held  that  although  the  words  be  proper 
to  create  a  condition,  yet,  if  upon  the  nonper- 
formance thereof  the  estate  be  limited  over  to  an- 
other person,  this  shall  be  a  limitation.'^    Under 
the  general  head  of  conditional  limitation  may  be 
included  every  limitation  which  is  to  vest  an  in- 
terest in  a  third  person  on  condition,  or  upon  an 
event  which  may  or  may  not  happen.®    When  a 
limitation   over  is  void,  the   estate  of  the  first 
taker  continues  unimpaired.® 

1    See  2  Blackstone's  Commentaries,  155;  1  Greenleaf  ■ 
Cruise  on  Real  Property,  511. 
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2  Sec.  212,  ante;  Bo  wen  v.  Bo  wen,  18  Conn.  535. 

3  Proprietors  etc.  v.  Grant,  3  Gray,  147,  63  Am.  Dec. 
725;  Ashley  v.  Warner,  11  Gray,  43;  Henderson  v.  Hun- 
ter, 59  Pa.  St.  340;  Martin  v.  Seigler,  32  S.  C.  267;  Sum- 
mit V.  Yount,  109  Ind.  508;  Wiederanders  v.  State.  64 
Tex.  140.  And  see  Outland  v.  Bowen,  115  Ind.  150,  7 
Am.  St.  Rep.  420;  Coppage  v.  Alexander,  2  B.  Hon.  316; 
Portington*s  Case,  10  Rep.  42. 

4  Proprietors  etc.  v.  Grant,  3  Gray,  147,  63  Am.  Dec. 
725.  Compare  Cornelius  v.  Ivins,  26  N.  J.  L.  386;  Nicoll 
T.  New  York  etc.  R.  R.  Co.,  12  N.  Y.  139;  Hooper  v. 
Cummings,  45  Me.  359. 

5  Proprietors  etc.  v.  Grant,  3  Gray,  147,  63  Am.  Dec. 
725;  Portington's  Case,  10  Rep.  42;  and  see  Outland  v. 
Bowen,  115  Tnd.  150,  7  Am.  St.  Rep.  420;  Miller  v.  Levi, 
44  N.  Y.  489;  Mayor  etc.  v.  Stuyvesant,  17  N.  Y.  34. 

6  Portington's  Case,  10  Rep.  42. 

7  Fry's  Case,  1  Vent.  203;  and  see  Wellock  t.  Ham- 
mond, Cro.  Eliz.  204;  Stearns  v.  Godfrey,  16  Me.  160; 
Fifty  Associates  v.  Howland,  11  Met.  103. 

8  Pr<»rietors  etc.  v.  Grant,  3  Gray,  149,  63  Am.  Dec. 
725. 

9  Outland  v.  Bowen,  115  Tnd.  150,  7  Am.  St.  Rep.  420; 
Leonard  t.  Burr,  18  N.  Y.  96. 
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§  234a.  Same — Continued. 
§  235.    Merger. 
§  236.    Subrogation. 
§  237.    Insurance. 

§  238.    When  a  violation  of  condition  in  policy  of  insur- 
ance. 
§  239.    Construction  and  validity  of. 
5  240.    Illegality  of  consideration,  etc. 
§  240a.  Same — Continued. 
§  241.    Nature  of  foreclosure. 
§  241a.  Same — Continued. 
§  242.    Effect  of  foreclosure. 
§  242a.  Same — Continued. 
§  243.    Power  of  sale  in  mortgage. 
§  243a.  Trust  deeds. 

§  243b.  Conduct  of  sales  under  powers,  etc. 
§  244.    Accounting  by  mortgagee. 
§  244a.  Same — Continued. 
§  245.    Discharge  of  mortgage  lien. 

§  215.    Definition  and  Nature  of. 

It  is  said  to  be  dangerous  to  attempt  to  define 
the  precise  relation  in  which  mortgagor  and  mort- 
gagee stand  to  each  other  in  any  other  terms 
than  those  very  words."^  A  mortgage  at  common 
law  is,  however,  described  to  be  an  estate  created 
by  a  conveyance,  absolnte  in  form,  but  designed 
as  a  pledge  or  security  for  the  payment  of  money 
or  the  performance  of  some  other  act,  and  to  be- 
come void  upon  such  payment  being  made  or  act 
performed,  agreeably  to  the  terms  prescribed  at 
the  time  of  the  conveyance.^  It  is  in  substance 
but  a  securitv  for  a  debt  or  an  oblifration  to  which 
it  is  collateral.^    The  one  who  gives  a  mortgago 
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is  called  the  mortgagor,  and  the  one  who  takes 
the  mortgagee.*  Until  condition  broken,  the 
mortgagee  is  deemed  to  be  seised  of  a  defeasible 
estate;*^  but  upon  failure  by  the  mortgagor  to  per- 
form the  condition  at  the  time  appointed,  the  es- 
tate effectually  vests  at  law  in  the  mortgagee, 
though  subject  in  equity  to  the  right  of  redemp- 
tion.® In  many  of  the  states,  however,  a  mort- 
gage is  now  regarded,  both  at  law  and  in  equity, 
as  merely  a  lien  upon  the  property;''  the  deht  or 
obligation  is  considered  as  the  principal  thing, 
and  the  mortgage  as  only  the  incident.®  A  mort- 
gage is  not  a  conveyance  within  the  statute  against 
selling  pretended  titles.®  Nor  is  a  mortgage  of 
insured  property  an  alienation  of  it  within  the 
meaning  of  a  provision  in  a  charter  or  policy 
making  the  policy  void  if  the  property  is  "alien- 
ated by  sale  or  otherwise.^^*^ 

1  Lord  Denman,  in  Doe  v.  Barton,  11  Ad.  &  E.  314. 

2  See  1  Washburn  on  Real  Property,  475;  4  Kent's 
Commentaries,  133;  Williams  on  Real  Property,  349;  1 
Greenleaf's  Cruise  on  Real  Property,  548;  Mitchell  v. 
Burnham,  44  Me.  286;  Moore  v.  Esty,  5  N.  H.  469;  Dex- 
ter V.  Harris,  2  Mason,  531;  Baker  v.  Thrasher,  4  Denio. 
495;  Carter  v.  Taylor,  3  Head,  30;  Cross  v.  Robinson,  21 
Conn.  387;  W^elsh  v.  Phillips,  54  Ala.  309;  Trimm  v. 
Marsh,  54  N.  Y.  599,  13  Am.  Rep.  623. 

3  Brobst  V.  Brock,  10  Wall.  529;  Killebrew  v.  Hines, 
104  N.  C.  182,  17  Am.  St.  Rep.  672;  Lindlay  v.  O'Reilly, 
50  N.  J.  L.  636,  7  Am.  St.  Rep.  802;  Heburn  v.  Warner, 
112  Mass.  273.  A  mortgage  is  but  an  incident  of  the 
debt:  Blackwell  v.  Barnett,  52  Tex.  326. 

4  See  Brigham  v.  Winchester,  1  Met.  390;  Cooper  v. 
Whitney,  3  Hill,  95;  Austin  v.  Downer,  25  Vt.  558. 
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5  Lund  V.  Lund,  1  N.  H.  39;  Fay  v.  Cheney,  14  Pick. 
399;  Middletown  Sav.  Bank  v.  Bates,  11  Conn.  523; 
Couard  v.  Atlantic  Ins.  Co.,  1  Pet.  386;  Hancock  v.  Carl- 
ton, 6  Gray,  39. 

6  Fay  v.  Cheney,  14  Pick.  399;  Waterman  v.  Matte- 
son,  4  R.  I.  545;  Breese  v.  Bange,  2  E.  D.  Smith,  486; 
Johnson  v.  Watson,  87  111.  535;  Hagar  v.  Brainerd,  44 
Vt.  294;  Hemphill  v.  Ross,  66  N.  C.  477;  Wood  v.  Trask, 
7  Wis.  566;  Shields  v.  Lozear,  34  N.  J.  L.  496;  Cotton  v. 
Carlisle,  85  Ala.  175,  7  Am.  St.  Rep.  29,  and  note;  Bar- 
rett V.  Hinckley,  124  111.  32,  7  Am.  St.  Rep.  331. 

7  See  Kidd  v.  Teeple,  22  Cal.  255;  Trimm  v.  Marsh, 
54  N.  Y.  599;  Roberts  v.  Sutherlin,  4  Or.  219;  Elfe  v. 
Cole,  26  Ga.  197;  Vason  v.  Ball,  56  Ga.  268;  Berthold  v. 
Fox,  13  Minn.  501;  Hurley  v.  Estes,  6  Neb.  386;  Orr  v. 
Broad,  52  Neb.  490;  Savings  etc.  Soc.  v.  McKoon,  120 
Cal.  179;  Fuller  v.  O'Neal,  69  Tex.  349,  5  Am.  St.  Rep. 
59;  Woolley  v.  Holt,  14  Bush,  788. 

8  McMillan  v.  Richards,  9  Cal.  365;  Glass  v.  Ellison, 
9  N.  H.  69;  Timms  v.  Shannon,  19  Md.  296.  Compare 
Hubbell  V.  Moulson,  53  N.  Y.  225;  Blackwell  v.  Barnett, 
52  Tex.  326;  Coler  v.  Barth,  24  Colo.  31. 

9  Hartal  v.  Leverty,  50  Conn.  46,  47  Am.  Rep.  608. 

10  Pollard  v.  Insurance  Co.,  42  Me.  225;  Rice  v. 
Tower,  1  Gray,  426;  Marts  v.  Insurance  Co.,  44  N.  J. 
L.  481;  Virginia  etc.  Ins.  Co.  v.  Feagin,  62  Ga.  519.  See 
sec.  238,  post. 

§  216.    Meaning  of  Term. 

The  nature  of  the  estate  created  by  a  mort- 
gage is  said  to  he  implied  in  the  name  itself,  be- 
ing the  French  translation  of  the  Latin  mortium 
vadium,  that  is,  dormant  or  dead  pledge.*  It  is 
called  mortgage  (dead  pledge),  because  it  is  doubt- 
ful whether  the  grantor  will  perform  at  the  day 
limited,  and,  if  he  does  not,  then  the  land  which 
is  put  in  pledge  upon  condition  is  taken  from  him 
forever,  and  so  dead  to  him  upon  condition;^  and 
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also  to  distinguish  it  from  that  which  was  called 
vivTim  vadium  or  living  pledge.*  The  latter  was 
a  conveyance  of  lands  by  a  debtor  to  his  creditor, 
to  hold  until  the  rents  and  profits  should  amount 
to  the  sum  borrowed,  and  then  to  revert  to  the 
borrower.'*  It  was  in  use  in  the  early  periods  of 
the  English  law,  but  has  been  superseded  by  the 
mortium  vadium,  or  common-law  mortgage.*^ 
Another  kind  of  pledge  in  early  use,  but  now  ob- 
solete, was  called  a  Welsh  mortgage,  where  the 
mortgagee  entered  and  received  the  rents  in  satis- 
faction of  the  interest  upon  the  sum  loaned,  the 
principal  generally  remaining  undisturbed.® 

1  See  1  Greenlears  Cruise  on  Real  Property,  545;  1 
Washburn  on  Real  Property,  476;  2  Blackstone*s  Com- 
mentaries, 157;  Breese  v.  Range,  2  E.  D.  Smith,  486. 

2  Coke  on  Littleton,  see.  332. 

3  Coke  on  Littleton,  205a;  Breese  v.  Bange,  2  E.  D. 

Smith,  487. 

4  See  2  Blackstone*s  Commentaries,  157;  Howell  v. 
Price,  1  P.  Wms.  291;  Livingston  v.  Story,  11  Pet.  388; 
Spect  v.  Spect,  88  Cal.  437,  22  Am.  St.  Rep.  317. 

5  4  Kent's  Commentaries,  137;  1  Washburn  on  Real 
Property,  ♦476. 

6  1  Greenleaf  s  Cruise  on  Real  Property,  553;  Angier 
V.  Masterson,  6  Cal.  61;  Rankert  v.  Clow,  16  Tex.  9. 

§  217.    Who  Entitled  to  Possession. 

At  common  law,  in  the  absence  of  any  agree- 
ment between  the  parties  as  to  the  possession  of 
the  premises,  the  mortgagee  is  entitled  to  enter 
immediately  upon  the  execution  of  the  mort- 
gage, and  hold    the    estate    until   the  condition 
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is  performed.*  But  in  those  states  where  a 
mortgage  is  considered  a  security  only,  and  as  not 
passing  the  legal  title  to  the  mortgagee,*  he  is 
not  entitled  to  possession  until  foreclosure,  unless 
the  right  of  possession  is  given  by  express  stipu- 
lation.* The  mortgagee  may  b.e  given  the  right 
to  the  possession  as  additional  security  for  his 
debt,  and  this  may  be  done  by  parol  agreement.* 
But  this  right  to  retain  the  possession  of  the  land 
is  not  coincident  with  a  right  to  foreclose  the 
mortgage,  or  dependent  upon  such  right,  but  de- 
pends solely  upon  the  existence  of  the  debt.*^ 

1  Vance  v.  Johnson,  10  Humph.  214;  Jamiesoni  v. 
Bruce,  6  Gill  &  J.  72,  26  Am.  Dec.  557;  Terry  v.  Rossell, 
32  Ark.  478;  Stewart  v.  Scott,  54  Ark.  191;  Stewart  v. 
Barrow,  7  Bush,  368;  Annapolis  etc.  R.  R.  Co.  v.  Gantt, 
39  Md.  115;  Jackson  v.  Warren,  32  111.  331;  Tryon  v. 
Munson,  77  Pa.  St.  250. 

2  See  sec.  215,  ante;  Morton  v.  Noble,  22  Ind.  160; 
Wagar  v.  Stone,  36  Mich.  364. 

3  Bes»ser  v.  Hawthorne,  3  Or.  129;  Drake  v.  Root,  2 
Colo.  685;  Walker  v.  Johnson,  37  Tex.  129;  Chick  v. 
Willetts,  2  Kan.  384;  Courtney  v.  Carr,  6  Iowa,  239; 
Skinner  v.  Buck,  29  Cal.  253;  Berthold  v.  Fox,  13  Minn. 
501;  McMahon  v.  Russell,  17  Fla.  698;  Berlack  v.  Halle, 
22  Fla.  236,  1  Am.  St.  Rep.  185;  Rogers  v.  Benton,  39 
Minn.  39,  12  Am.  St.  Rep.  613;  Grether  v.  Clark,  75  Iowa, 
383,  9  Am.  St.  Rep.  491;  Orr  v.  Broad,  52  Neb.  490; 
Fontaine  v.  Lumber  Co.,  109  Mo.  55,  32  Am.  St.  Rep. 
648;  and  see  Waring  t.  Smyth,  2  Barb.  Ch.  135;  Nixon 
V,  Bynum,  1  Bail.  148. 

4  Fogarty  v.  Sawyer,  17  Cal.  589;  Edwards  v.  Wray, 
31  Biss.  251;  Bullion  etc.  Bank  v.  Otto,  59  Fed.  Rep.  257. 

6  Spect  V.  Spect,  88  Cal.  437,  22  Am.  St.  Rep.  314. 
Compare  McPherson  v.  Hay  ward,  81  Me.  329;  Rodrigues 
V.  Haynes,  76  Tex.  226. 
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§  218.    Equity  of  Bedemption. 

By  the  strictness  of  the  ancient  common  law, 
an  estate  mortgaged  was  absolutely  forfeited  and 
lost  if  the  condition  was  not  really  and  bona  fide 
performed.*  But  this  doctrine  being  deemed 
contrary  to  the  principles  of  justice,  the  court  of 
chancery  interposed,  and  resolved  that  a  condi- 
tion of  this  kind  was  in  the  nature  of  a  penalty 
which  ought  to  be  relieved  against;*  and  accord- 
ingly established  it  as  a  rule,  that  although  the 
condition  was  not  strictly  performed  by  which  the 
estate  was  forfeited  at  law,  yet  the  mortgagor 
might  in  equity  be  allowed  still  to  reclaim  it  upon 
payment  of  his  debt  with  interest  within  a  reason- 
able time.®  This  right  to  reclaim  or  redeem  a 
mortgaged  estate,  after  breach  of  the  condition, 
is  called  an  "equity  of  redemption";*  and  it  is  a 
necessary  incident  to  every  mortgage.*  Mort- 
gages at  the  present  day  are  therefore  possessed 
of  a  twofold  nature,  the  one  created  by  and 
known  to  the  common  law,  the  other  created  by 
and  known  only  to  equity.®  In  a  court  of  com- 
mon law  a  mortgage  is  an  estate,  while  in  a  court 
of  equity  it  is  regarded  as  a  mere  security  for  a 
debt  or  obligation.'^  The  reserved  estate  of  an 
equity  of  redemption  is  regarded  as  an  estate  dis- 
tinct from  the  right  vested  in  the  mortgagee,  and 
is  indefinite  in  its  duration,  and  the  legislature 
has    power   to    regulate    it,    within    reasonable 


583  MORTGAGE.  §  219 

bounds,  so  as  to  protect  the  interests  and  equities 
of  both  debtor  and  creditor.® 

1  Goodall's  Case,  5  Rep.  95;  Wade's  Case,  5  Rep.  115; 
1  Spence's  Equity  Jurisdiction,  601;  Parsons  v.  Welles, 
17  Mass.  421;  1  Greenleaf  s  Cruise  on  Real  Property,  516; 
Lansing  v.  Goelet,  9  Cow.  401;  Hag»r  v.  Brainerd,  44 
Vt.  294. 

2  See  1  Spence's  Equity  Jurisdiction,  603;  Story's 
Equity  Jurispruden-ce,  sec.  1005;  Willett  v.  WinneU,  1 
Vera.  488. 

3  1  Greenleafs  Cruise  on  Real  Property,  546,  547; 
4  Kent's  Commentaries,  158;  How  v.  Vigures,  1  Rep.  in 
Ch.  32;  Bowen  v.  Edwards,  1  Rep.  in  Ch.  222;  and  see 
Shields  v.  Lozear,  34  N.  J.  L.  496. 

4  Emanuel  College  v.  Evans,  1  Rep.  in  Ch.  10;  4 
Kent's  Commentaries,  158;  1  Greenleaf  s  Cruise  on  Real 
Property,  547;  Parsons  v.  Welles,  17  Mass.  421;  Clapp 
V.  Titus,  9  Vt.  211;  Norwich  v.  Hubbard,  22  Conn.  587. 

5  Newcomb  v.  Bonham,  1  Vern.  7;  Holridge  v.  Gilles- 
pie, 2  Johns.  Ch.  34;  Plato  v.  Roe,  14  Wis.  453;  Lee  v. 
Evans,  8  Cal.  424;  King  v,  Warrington.  2  N.  Mex.  318; 
Lindley  v.  O'Reilly,  50  N.  J.  L.  636,  7  Am.  St.  Rep.  802; 
Keith  V.  Burrows,  1  C.  P.  Div.  722,  731;  Pritchard  v. 
Elton,  38  Conn.  434;  Batty  v.  Suook,  5  Mich.  231;  Johns- 
ton V.  Gray,  16  Serg.  &  R.  361,  16  Am.  Dec.  577;  Wil- 
merding  v.  Mitchell,  42  N.  J.  L.  476. 

6  See  Williams  on  Real  Property,  ^421;  1  Washburn 
on  Real  Property,  ♦478. 

7  Jackson  v.  Willard,  4  Johns.  41;  Timms  v.  Shan- 
non, 19  Md.  296;  Brobst  v.  Brock,  10  Wall.  519;  Glass  v. 
Ellison,  9  N.  H.  69;  Ledyard  v.  Butler,  9  Paige,  132; 
White  V.  Rittenmyer,  30  Iowa,  268.    See  sec.  215,  ante. 

8  Beverly  v.  Barnitz,  55  Kan.  466,  49  Am.  St.  Rep. 
257. 

§  219.    Who  may  Hake. 

Any  person  having  the  legal  capacity  to  act  for 
himself,  and  who  has  an  interest  in  the  land  at 
the  time  of  the  transaction/  may  make  a  mort- 
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gage,  or  employ  another  to  do  so  in  his  behalf.^ 
A  mortgage  given  by  an  infant  is  voidable  only, 
and  not  void,^  and  may  be  ratified  by  him  on  his 
coming  of  age.**    So  a  mortgage  given  by  a  per- 
son of  weak  intellect  is  yalid,  provided  it  was  not 
procured  through  any  undue  advantage  taken  of 
the  mortgagor's  weakness.*^    At  common  law,  a 
married  woman  could    not    make  a    mortgage;® 
but  in  England  her  separate  property  is  held  lia- 
ble in   equity  for   her   debts  and   engagements, 
whether  in  writing  or  not,'^  and  this  doctrine  has 
been  adopted  in  some  of  the  states.®    In  many  of 
the  states  the  wife's  capacity  to  make  contracts 
has  been  enlarged  by  statutes,  the  provisions  of 
which  enable  her  to  bind  herself  and  her  prop- 
erty as  if  she  were  a  feme  sole.®    A  corporation 
may,  through  its  agents,-^^  execute  a  mortgage 
upon  the  corporate  property,  unless  the  power  is 
expressly  denied,  or  its   exercise   is   inconsistent 
with  the  public  obligations  of  the  corporation.** 
Power   is   sometimes   conferred  by  statute  upon 
guardians  and  persons  acting  in  a  representative 
capacity  to  mortgage    the   real    estate  of    their 
wards,  etc.;*'^  but  the  power  in  such  cases  must 
be  strictly  exercised  in  accordance  with  the  re- 
quirements of  the  statute.*^    A  solvent  corpora- 
tion may  borrow  money  of  an  officer  or  director 
of  the  corporation,  and  give   a  mortgage  on  its 
property  to  secure  the  payment  thereof,  and  the 
transaction,  though  viewed  with  suspicion  by  a 
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court  of  equity,  will  be  upheld,  if  it  is  fair  and 
free  from  fraud.*"* 

1  Payne  v.  Patterson,  77  Pa.  St.  134. 

2  See  Page  t.  Cooper,  16  Beav.  396;  Zane  v.  Ken- 
nedy, 73  Pa.  St.  182;  Contant  v.  Servoss,  3  Barb.  128; 
Campbell  v.  Tompkins,  32  N.  J.  Eq.  170. 

3  Ix)omer  v.  Wheelwright,  3  Sand.  Ch.  135;  Harner  v. 
Dipple,  31  Ohio  St.  72,  27  Am.  Rep.  496;  Allen  v. 
Poole,  54  Miss.  323;  Roberts  v.  Wiggin,  1  N.  H.  73,  8 
Am.  Dec.  38;  Callis  v.  Day,  38  Wis.  643;  Flynn  v.  Pow- 
ers, 36  How.  Pr.  289.  But  a  mortgage  made  by  an  in- 
fant feme  covert  to  S€Kiure  the  debt  of  her  husband  is 
absolutely  void:  Chandler  v.  McKinney,  6  Mich.  217. 

4  Dana  v.  Coombs,  6  Me.  89;  Allen  v.  Poole,  54  Miss. 
323;  Bigelow  v.  Kinney,  3  Vt.  353;  Palmer  v.  Miller,  25 
Barb.  399;  Keegan  v.  Cox,  116  Mass.  289;  Davis  v.  Dud- 
ley, 70  Me.  236,  35  Am.  Rep.  318;  Gillespie  v.  Bailey,  12 
W.  Va.  70,  29  Am.  Rep.  445. 

5  Marmon  v.  Marmon,  47  Iowa,  121;  Day  v.  Seely,  17 
Vt.  542;  Van  Horn  v.  Keenan,  28  111.  445;  Dahlem's  Es- 
tate. 175  Pa.  St.  455,  52  Am.  St.  Rep.  848. 

6  See  Martin  v.  Dwelly,  6  Wend.  9,  21  Am.  Dec.  245; 
Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  236,  19  Am. 
Dec.  71;  Savage  v.  Holyoke,  59  Me.  365. 

7  Hulme  v.  Tenant,  1  Bro.  C.  C.  16;  Stead  v.  Nelson, 
2  Beav.  245;  Peacock  v.  Monk,  2  Ves.  Sr.  190;  Murray 
V.  Barlee,  3  Mylne  &  K.  209;  Shattock  v.  Shattock,  L.  R. 
2  Eq.  182;  Matthewman's  Case,  L.  R.  3  Eq.  781;  Pride  v. 
Bubb,  L.  R.  7  Ch.  64. 

8  See  Deering  v.  Boyle,  8  Kan.  525;  Jaques  v.  Meth- 
odist etc.  Church,  17  Johns.  548,  8  Am.  Dec.  447;  Todd 
V.  Lee,  15  Wis.  365;  Hobson  v.  Hobson,  8  Bush,  665; 
Webb  V.  Hoselton,  4  Neb.  308;  Elliott  v.  Gower,  12  R.  I. 
79,  34  Am.  Rep.  600;  Johnson  v.  Cummins,  16  N.  J.  Eq. 
97;  Smith  v.  Thompson,  2  McAr.  291,  29  Am.  Rep.  621; 
Willard  v.  Eastham,  15  Gray,  328,  77  Am.  Dec.  366. 

9  See  Wilson  v.  Herbert,  41  N.  J.  L.  454,  32  Am.  Rep. 
243;  Kroushop  v.  Shontz,  51  Wis.  204,  37  Am.  Rep.  817; 
Northwestern  Mut.  Life  Ins.  Co.  v.  AUis,  23  Minn.  337; 
Layman  v.  Shultz,  60  Ind.  541;  Short  v.  Battle,  52  Ala. 
456;  Nourse  v.  Henshaw,  123  Mass.  96;  Corn  Exchange 
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Ins.  Co.  T.  Babcock,  42  N.  Y.  613,  1  Am.  Rep.  601;  Moore 
V.  Fuller,  6  Or.  272.  A  voluntary  mortgage  by  a  wife 
of  her  lands  to  secure  her  husband's  debt  is  valid:  Camp- 
bell V.  Tompkins,  32  N.  J.  Eq.  170;  Heburn  v.  Warner, 
112  Mass.  271,  17  Am.  Rep.  86;  Hall  v.  Tay,  131  Mass. 
192;  Dzyialynski  v.  Bank  of  Jacksonville,  23  Fla.  346; 
Ballard  v.  Lippman,  32  Fla.  481;  Post  v.  First  Nat.  Bank, 
38  111.  App.  259;  138  Dl.  559.  Contra,  Aultman  v.  Rush, 
26  S.  C.  517. 

10  Boone  on  Corporations,  sec.  54;  Holbrook  v.  Cham- 
berlin,  116  Mass.  155. 

11  Boone  on  Corporations,  sees.  40,  177,  275. 

12  See  Edwards  v.  Taliafero,  34  Mich.  13;  Black  v. 
Dressell,  20  Kan.  153. 

13  Edwards  v.  Taliafero,  34  Mich.  13. 

14  Jones  v.  Hale,  32  Or.  465;  3  Thompson  on  Corpora- 
tions, sec.  4068;  and  see  Beach  v.  Miller,  130  111.  162,  17 
Am.  St.  Rep.  291;  Ten  Eyck  v.  Railroad  Co.,  74  Mich. 
226,  16  Am.  St.  Rep.  633. 

§  220.    Who  may  Take. 

Anyone  who  has  the  capacity  to  hold  real  es- 
tate may,  of  course,  take  a  mortgage;*  and  an  in- 
fant or  a  married  woman  may  at  common  law  be 
a  mortgagee.^  So  a  corporation  may  be  a  mort- 
gagee;^ and  even  an  alien  is  capable  of  holding 
and  enforcing  a  mortgage.* 

1  See  Appleton  v.  Boyd,  7  Mass.  131;  Fay  v.  Cheney, 
14  Mass.  399. 

2  Parker  v.  Lincoln,  12  Mass.  16;  and  see  Tucker  v. 
Fenno,  110  Mass.  311;  Boston  Bank  v.  Chamberlin,  15 
Mass.  220. 

3  Boone  on  Corporations,  sec.  182. 

4  Hughes  V.  Edwards,  9  Wheat.  489. 

§  221.    What  may  be  Mortgaged. 

Every  kind  of  interest  in  the  land  itself  which 
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is  capable  of  being  transferred  may  be  mort- 
gaged.* Eights  in  remainder  and  reversion,*  a 
contingent  interest,  or  a  possibility  coupled  with 
an  interest,^  may,  therefore,  be  the  subject  of  a 
mortgage."*  .  The  interest  of  a  mortgagee  may  it- 
self be  mortgaged.*'^  So  the  obligee  of  a  bond  for 
title  has  an  interest  which  he  may  mortgage.® 
And  land  held  by  right  of  pre-emption  is  the  sub- 
ject of  mortgage,'^  though  the  right  of  pre-emp- 
tion itself  is  not.®  And  a  mere  possibility  or  ex- 
pectancy of  acquiring  property,  without  a  present 
interest  in  it,  is  not  a  subject  of  mortgage.^  At 
common  law,  a  man  cannot  grant  or  charge  that 
which  he  has  not  at  the  time  of  the  transaction.*^ 
But  the  rule  is  otherwise  in  equity,**  and  courts 
of  equity  will  sustain  assignments  of  contingent 
interests  and  expectations,  and  of  things  which 
have  no  present  actual  existence,  but  rest  in 
possibility  only,  provided  the  agreements  are 
fairly  entered  into,  and  it  would  not  be  against 
public  policy  to  uphold  them.**  Thus  a  mort- 
gage of  a  growing  crop,*'^  or  of  a  crop  to  be  raised, 
the  seed  of  which  has  not  been  planted,*'*  is  held 
to  be  valid.-"'^  And  where  a  mortgage  is  made 
by  a  railroad  company  to  secure  bonds,  and  the 
mortgage  declares  that  it  shall  include  all  present 
and  future  acquired  property,  as  soon  as  the  prop- 
erty is  acquired  the  mortgage  operates  upon  it.*® 
The  mortgage  of  a  building  will,  in  general,  carry 
with  it  the  land  on  which  it  stands,  and  which  is 
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essential  to  its  use.*''  And  a  mortgage  of  the 
land  will  cover  such  articles  as  are  essential  to 
the  use  of  the  realty,  and  without  which,  or  simi- 
lar articles,  the  realty  would  cease  to  he  of 
value.**  A  huilding  erected  upon  the  lands  af- 
ter the  giving  of  the  mortgage  is  subject  to  the 
lien  thereof;**^  but  a  building  severed  and  re- 
moved from  mortgaged  lands,  of  which  lands  it 
.formed  a  part  when  the  mortgage  was  given,  is 
held  to  be  disencumbered  of  the  lien.^^  A  mort- 
gage by  a  railroad  company  which  contains  the 
"after-acquired  property^'  clause  is  valid  as  to 
such  after-acquired  property,*^*  and  the  mortgage 
is  made  thereby  to  cover  not  only  property  then 
owned  by  the  company  and  described  in  it,  but 
also  property  coming  within  the  words  of  descrip- 
tion and  subsequently  acquired,  whether  by  a 
legal  title  or  by  a  full  equitable  title.** 

1  Cal.  Civ.  Code,  sec.  2947;  Miller  v.  Tipton,  6  Blackf. 
238;  Bull  v.  Sykes,  7  Wis.  449;  Dorsey  v.  Hall,  7  Neb. 
460;  Hagar  v.  Brainerd,  44  Vt.  294;  Wilson  v.  Russ,  17 
Fla.  691 ;  Neligh  v.  Mechenor,  11  N.  J.  Eq.  539. 

2  Curtis  V.  Root,  20  111.  522;  McGuire  v.  Van  Pelt,  55 
Ala.  344;  Flanders  v.  Greely,  64  N.  H.  357. 

3  Wilson  v.  Wilson,  32  Barb.  328. 

4  Neligh  v.  Mechenor,  11  N.  J.  Eq.  539;  Hosmer  v. 
Carter,  68  111.  98;  Massey  v.  Papin,  24  How.  362;  Van 
Rensselaer  v.  Dennison,  35  N.  Y.  393;  Lanfair  v.  Lan- 
fair,  18  Pick.  304. 

5  Henry  v.  Davis,  7  Johns.  Ch.  40;  Cutts  v.  York 
Mfg.  Co.,  18  Me.  190;  Graydon  v.  Church,  7  Mich.  59; 
Murdock  v.  Chapman,  9  Gray,  156. 

6  Baker  v.  Bishop  etc.,  45  111.  264;  and  see  Bank  of 
Louisville  v.  Baumeister,  87  Ky.  6;  Digenan  v.  McCollum, 
47  Mo.  377. 
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7  Whitney  v.  Buckman,  13  Cal.  536;  Kirkaldie  v.  Lar- 
rabee,  31  Cal.  457,  89  Am.  Dec.  206;  Stewart  v.  Powers, 
98  Cal.  520;  Norris  v.  Heald,  12  Mont.  287.  33  Am.  St. 
Kep.  586;  Gilkerson-Sloss  Com.  Co.  v.  Forbes,  64  Ark. 
148,  26  Am.  St.  Rep.  29. 

8  Gilbert  v.  Penn,  12  La.  Ann.  235. 

9  Baylee  v.  Commonwealth,  40  Pa.  St.  37;  and  see 
Low  V.  Pew,  108  Mass.  347,  11  Am.  Pvep.  357;  Skipper  v. 
Stokes,  42  Ala.  255. 

10  Payne  v.  Patterson,  77  Pa.  St.  134;  Barnard  v. 
Eaton,  2  Ciish.  295;  Ross  v.  Wilson,  7  Bush,  29;  Booker 
V.  Jones,  55  Ala.  266;  Looker  v.  Peck  well,  38  N.  J.  L. 
253;  Pierce  v.  Emery,  32  N.  H.  484;  Parker  v.  Jacobs,  14 
S.  C.  112,  37  Am.  Rep.  724. 

11  See  Field  v.  Mayor  etc.,  6  N.  Y.  179;  Mitchell  v. 
Winslow,  2  Story,  630;  Lan^on  v.  Horton,  1  Hare,  549; 
Ackerman  v.  Hunsicker,  85  N.  Y.  43,  39  Am.  Rep.  621. 

12  Stover  v.  Eycleshimer,  3  Keyes,  620;  Mitchell  v. 
Winslow,  2  Story,  630;  Seymour  v.  Canandaigua  etc.  R. 
R.  Co.,  25  Barb.  284;  and  see  Frazer  v.  Hilliard,  2  Strob. 
309;  McCaffrey  v.  Woodin,  65  N.  Y.  459,  22  Am.  Rep. 
644;  Williams  v.  Briggs,  11  R.  L  476,  23  Am.  Rep.  518. 

13  Catten  v.  Willoughby,  83  N.  C.  75,  35  Am.  Rep. 
564;  Kimball  v.  Sattley,  55  Vt.  285,  45  Am.  Rep.  614; 
and  see  Lehman  v.  Marshall,  47  Ala.  363;  Mayer  v. 
Taylor,  69  Ala.  403,  44  Am.  Rep.  522;  McGee  v.  Fitzer, 
37  Tex.  27. 

14  Moore  v.  By  rum,  10  S.  C.  452,  30  Am.  Rep.  58; 
Wyatt  V.  Wntkins,  16  Alb.  L.  J.  205,  30  Am.  Rep.  C3; 
Sellers  v.  Lester,  48  Miss.  513;  Everman  v.  Robb,  52 
Miss.  653;  Shexart  v.  Taylor,  7  How.  Pr.  251. 

15  See  Apperson  v.  Moore,  30  Ark.  56,  21  Am.  Rep. 
170;  Stadeker  v.  Loeb,  67  Miss.  200;  Arques  v.  Wasson, 
51  Cal.  630,  21  Am.  Rep.  718;  Ellett  v.  Butt,  1  Woods, 
214;  19  Wall.  544;  Bryant  v.  Pennell,  61  Me.  108.  But 
compare  Hutchinson  v.  Ford,  9  Bush,  318,  15  Am.  Rep. 
711. 

16  Benjamin  v.  Elmira  etc.  R.  R.  Co.,  49  Barb.  441; 
54  N.  Y.  675;  Pierce  v.  Milwaukee  etc.  R.  R.  Co.,  24  Wis. 
551,  1  Am.  Rep.  203;  Philadelphia  etc.  R.  R.  Co.  v. 
Woelper,  64  Pa.  St.  366,  3  Am.  Rep.  596:  PuUan  v. 
Cincinnati  etc.  R.  R.  Co.,  4  Biss.  35;  Galveston  R.  R.  Co. 
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V.  CJowdrey,  11  Wall.  481;  and  see  McGourkey  v.  Rail- 
way Co.,  146  U.  S.  536;  Wade  v.  Railroad  Co.,  149  U.  S. 
327;  Irrigation  Co.  v.  Garland,  164  U.  S.  1;  Harris  v. 
Bridge  Co.,  90  Fed.  Rep.  322. 

17  Greenwood  v.  Murdock,  9  Gray,  20;  Wilson  v. 
Hunter,  14  Wis.  83. 

18  Bond  V.  Coke,  71  N.  C.  97;  Hoyle  v.  Plattsburgh 
etc.  R.  R.  Co.,  51  Barb.  45;  and  see  Johnston  v.  Mor- 
row, 60  Mo.  339;  Cross  v.  Commiss-ion  Co.,  153  HI.  499, 
46  Am.  St.  Rep.  902;  Clore  v.  Lambert,  78  Ky.  224; 
Union  Co.  v.  Murphy  Co.,  22  Cal.  620;  Meux  v.  Jacobs, 
L.  R.  7  H.  L.  Cas.  481;  13  Eng.  Rep.  14;  In  re  McManus, 
L.  R.  10  Ch.  1;  12  Eng.  Rep.  743;  Allen  v.  Woodard.  125 
Mass.  400,  28  Am.  Rep.  250.  Hop-poles  upon  a  farm  are 
covered  by  a  mortgage  of  the  land:  Sullivan  v.  Toole, 
26  Hun,  203.  Until  they  are  severed,  the  crops  growing 
on  mortgaged  land  are  covered  by  the  mortgage,  whether 
planted  before  or  after  its  execution:  Rankin  v.  Kinsey, 
7  111.  App.  215. 

19  Buckout  V.  Swift,  27  Cal.  433;  and  see,  to  same 
effect,  Milton  v.  Colby,  5  Met.  78;  Raht  v.  Attrill,  106 
N.  Y.  423,  60  Am.  Rep.  456;  20  Abb.  N.  C.  26;  Wharton 
V.  Moore,   84  N.  C.  479,  37  Am.  Rep.  627. 

20  Buckout  V.  Swift,  27  Cal.  433;  and  see  Hill  v. 
Gwin,  51  Cal.  47;  Gardner  v.  Finley,  19  Barb.  317.  But 
compare  Hamlin  v.  Parsons,  12  Minn.  108;  Hutchins  v. 
King,  1  Wall.  59. 

21  Thompson  t.  Railroad  Co.,  132  U.  S.  68. 

22  Toledo  etc.  R.  R.  Co.  v.  Hamilton,  134  U.  S.  296; 
Central  Trust  Co.  v.  Kneeland,  138  U.  S.  414.  See  Ven- 
ner  v.  Loan  etc.  Co.,  90  Fed.  Rep.  348. 

§  222.    Form  and  Requisites  of. 

A  statutory  form  of  mortgage  is  provided  in 
some  of  the  states/  but  no  particular  form  is 
necessary  to  be  followed  in  order  to  constitute  a 
mortgage.^  Sealing  is  an  essential  formality  to 
the  execution  of  a  mortgage  at  common  law;^  and 
in  many  of  the  states  it  must  be  witnessed  and 
acknowledged  in  order  to  be  admitted  to  record.** 


541  liOBTGAGX.  9  202 

So  there  is  no  mortgage  without  a  delivery  there^ 
of,*^  and  it  must  also  be  accepted  by  the  mort- 
gagee.* The  terms  upon  which  the  conveyance 
may  be  defeated  are  usually  inserted  in  the  deed, 
and  this  is  the  preferable  mode;''  it  is,  however, 
sufficient  if  it  be  done  in  a  separate  instrument  of 
defeasance,®  which,  at  common  law,  should  be  of 
as  high  a  nature  as  the  deed  itself  which  is  to  be 
defeated.'*  The  two  deeds  must  be  delivered  con- 
temporaneously, but  they  need  not  bear  the  same 
date.-^^  The  date  is  no  part  of  the  substance  of 
a  mortgage,  and  may  be  contradicted.*^  The 
description  of  the  land  sought  to  be  mortgaged 
must  be  definite  and  certain,  or  the  mortgage  will 
be  invalid.**  A  description  by  reference  to  otlier 
deeds  is,  however,  sufficient.*^  A  formal  descrip- 
tion of  the  debt^  to  secure  the  payment  of  which 
the  mortgage  is  given,  is  not  essential;*"*  but  a 
mortgage  which  contains  no  covenant  or  promise 
to  pay  the  money  secured  by  it,  nor  any  express 
acknowledgment  of  indebtedness  by  the  mort- 
gagor, creates  no  personal  liability.**^ 

1  See  Cal.  Civ.  Code,  sec.  2948;  Porter  v.  Muller,  53 
Cal.  677;  Beverly  v.  Barnitz,  55  Kan.  466,  49  Am.  St. 
Rep.  257. 

2  De  Leon  v.  Higuera,  15  Cal.  483;  Mason  v.  Moody, 
26  Miss.  184;  Cotterell  v.  Long,  20  Ohio,  464;  Burnside 
V.  Terry,  45  Ga.  621. 

3  Hebron  v.  Centre  Harbor,  11  N.  H.  571;  Erwin  v. 
Shuey,  8  Ohio  St.  510;  In  re  St.  Helen  Mill  Co.,  3  Saw. 
88;  Racouillat  v.  Rene,  32  Cal.  450.  See  Woods  v.  Wal- 
lace, 22  Pa.  St.  171.    Signing  is,  of  course,  one  of  the 
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requisites  of  a  mortgage:  Goodman  v.  Randall,  44  Conn. 
321;  Freeman  v.  Peay,  23  Ark.  439.  But  the  mortgagor's 
signature,  made  by  another  in  his  presence  and  by  his 
direction,  is  sufficient:  Fouch  v.  Wilson,  59  Ind.  93;  and 
see  Johnson  v.  Davis,  95  Ala.  293. 

4  See  Sanborn  v.  Robinson,  54  N.  H.  239;  Ross  v. 
Worthington,  11  Minn.  438;  Harper  v.  Barsh,  10  Rich. 
Eq.  149;  Moore  v.  Thomas,  1  Or.  201;  Van  Thornily  v. 
Peters,  26  Ohio  St.  471:  Gardner  v.  Moore,  51  Ga.  268; 
Jones  V.  Berkshire,  15  Iowa,  248;  Jacoway  v.  Gault,  20 
Ark.  190;  Frost  v.  Beekman,  1  Johns.  Ch.  288;  Todd  v. 
Outlaw,  79  N.  C.  235. 

5  Freeman  v.  Peay,  23  Ark.  439;  Croft  v.  Bunster,  9 
Wis.  503;  Bell  v.  Farmer's  Bank,  11  Bush,  34,  21  Am. 
Rep.  205;  Tisher  v.  Beck  with,  30  Wis.  55,  11  Am.  Rep. 
546. 

6  Freeman  v.  Peay,  23  Ark.  439;  Evans  v.  White,  53 
Ind.  1. 

7  See  Baker  v.  Wind,  1  Ves.  160;  Elliott  v.  Wood,  53 
Barb.  285;  Whitney  v.  French,  25  Vt.  663. 

8  Perkins  v.  Dibble,  10  Ohio,  33;  Archambau  v.  Green, 
Hi  Minn.  520;  Corpman  v.  Baccastow,  84  Pa.  St.  363; 
Edrington  v.  Harper,  3  J.  J.  Marsh.  353,  20  Am.  Dec. 
145;  Scott  V.  Henry,  13  Ark.  112;  Baxter  v.  Dear,  24 
Tex.  17;  Warren  v.  Lovis,  53  Me.  463;  Ogden  v.  Grant, 
6  Dana,  473;  Lynch  v.  Jackson,  123  111.  360;  Bunker  v. 
Barrow,  79  Me.  62,  1  Am.  St.  Rep.  282;  and  see  Odell  v. 
Montross,  68  N.  Y.  499;  Lanahan  v.  Sears,  102  U.  S. 
318;  Clement  v.  Bennett,  70  Me.  207. 

9  Eaton  v.  Green,  22  Pick.  526;  Richardson  v.  Wood- 
bury, 43  Me.  206;  Warren  v.  Lovis,  53  Me.  463;  Watson 
V.  Dickens,  12  Smedes  &  M.  608;  Kelly  v.  Thompson,  7 
Watts,  401;  and  see  Guthrie  v.  Kahle,  46  Pa.  St.  331. 

10  Scott  V.  McFarland,  13  Mass.  309;  Haines  v.  Thom- 
son, 70  Pa.  St.  434;  Hale  v.  Jewell,  7  Me.  435;  Cotton  v. 
McKee,  68  Me.  486;  Bryan  v.  Co  wart,  21  Ala.  92;  Bap- 
tist Soc.  V.  Clapp,  18  Barb.  36;  Harrison  v.  Phillips' 
Academy,  12  Mass.  456. 

11  Lyon  V.  Mcllvaine,  24  Iowa,  9;  Hoit  v.  Russell, 
56  N.  H.  559. 

12  Cochran  v.  Utt,  42  Ind.  267;  Nolte  v.  Libbert,  34 
Ind.  163;  Peck  t.  Mallams,  10  N.  Y.  505;  Boyd  v.  Ellis. 
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11  Iowa,  97;  Keiffer  v.  Starn,  27  La.  Ann.  282;  and  see 
Snyder  v.  Partridge,  138  111.  173,  32  Am.  St.  Rep.  130. 

13  Slater  v.  Breese,  36  Mich.  77;  Robinson  ▼.  Bren- 
nan,  115  Mass.  582. 

14  Oilman  v.  Moody,  43  N.  H.  239;  Seymour  v.  Dar- 
row,  31  Vt.  122;  Rice  v.  Rice,  4  Pick.  349;  Ricketson  v. 
Richardson,  19  Cal.  330;  Paine  v.  Benton,  32  Wis.  491. 

15  Coleman  v.  Van.  Rensselaer,  44  How.  Pr.  368;  Weed 
V.  Covin,  14  Barb.  242. 

§  222a.    Same — Continued. 

The  statute  of  frauds  does  not  permit  a  mort- 
gage to  be  created  on  land  without  a  writing.^ 
And  a  mortgage  lien  cannot  be  changed  or  ex- 
tended by  a  verbal  promise.^  Delivery  is  as  nec- 
essary to  the  completion  of  the  transaction  as  the 
signing,  sealing,  or  acknowledging  of  the  mort-. 
gage.^  Delivery,  to  be  valid,  must  be  voluntary;'* 
and  cannot  take  place  when  the  mortgagee  has 
no  knowledge  thereof.*'^  The  fact  that  the  mort- 
gage has  been  returned  to  the  mortgagor  for 
safekeeping,  after  it  has  been  delivered  to  the 
mortgagee,  does  not  defeat  its  delivery.®  A 
mortgage  must  not  only  be  delivered  to,  but  must 
also  be  accepted  by,  the  mortgagee.  But  where  a 
mortgage  beneficial  to  the  mortgagee  therein  is 
voluntarily  executed  and  placed  upon  record  by 
the  mortgagor,  the  acceptance  of  the  mortgagee 
will  be  presumed.'^ 

1  Bogert  V.  Bliss,  148  K  Y.  194,  51  Am.  St.  Rep.  684; 
McCue  V.  Smith,  9  Minn.  252,  86  Am.  Dec.  100. 

2  Porter  v.  MuUer,  112  Cal.  355. 

3  Fain  v.  Smith,  14  Or.  82,  58  Am.  Rep.  281;  Freeman 
V.  Peay,  23  Ark.  439. 
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4  Tieher  v.  Beckwith,  30  Wis.  55,  11  Am.  Rep.  546. 

5  National  State  Bank  v.  Morse,  73  Iowa,  174,  5 
Am.  St.  Rep.  670;  Shirley  v.  Burch,  16  Or.  83,  8  Am.  St. 
Rep.  273. 

6  Bradtf  eldt  v.  Cooke,  27  Or.  194,  50  Am.  St.  Rep.  701. 

7  Atwood  V.  Marshall,  52  Neb.  173. 

§  223.    Indebtedness  Secured  by. 

In  order  to  render  a  mortgage  valid  against  a 
creditor  or  a  purchaser  for  a  valuable  considera- 
tion, it  should,  so  far  as  is  reasonably  practicable, 
set  out  the  amount  of  the  debt  for  the  payment 
of  which  the  parties  intend  it  as  a  security.^ 
Though,  if  the  amount  of  the  debt  may  be  ascer- 
tained by  reference  to  some  other  instrument,  as 
a  note  or  bond,  this  has  generally  been  held  suffi- 
cient to  put  subsequent  purchasers  upon  inquiry;^ 
and  the  amount  of  the  note  need  not  be  specified 
in  the  mortgage  if  it  is  otherwise  sufficiently 
described.^  A  mortgage  made  to  secure  an  un- 
liquidated debt  is  good,'*  and  so  of  a  mortgage  to 
secure  future  advances  if  it  be  in  other  respects 
valid.'*^  But  where  it  is  optional  with  the  mort- 
gagee to  make  the  advances  or  not,  and  he  has 
actual  notice  of  a  later  mortgage  upon  the  same 
property  for  an  existing  debt  or  liability,  such 
later  mortgage  will  take  precedence  of  the  prior 
one  as  to  all  advances  made  after  notice  of  such 
later  mortgage.®  And  a  mortgage  given  in  bad 
faith  for  a  greater  sum  than  is  due,  to  secure 
both  a  present  indebtedness  and  future  advances 
as  a  pretended  security,  is  invalid.''    A  mortgage 
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is  security  only  for  the  debt  thereby  secured,  and 
cannot  be  held  for  other  debts  of  the  mortgagor, 
even  as  against  him.® 

1  Pearce  ▼.  Hall,  12  Bush,  209;  Hart  v.  Chalker,  14 
Conn.  77;  Brick  v.  Scott,  47  Ind.  299;  and  see  Booth  v. 
Bamum,  9  Conn.  290;  Metropolitan  Bank  v.  Godfrey,  23 
111.  604.  As  to  the  necessity  of  a  debt  to  be  secured,  see 
Fisher  v.  Green,  142  111.  80;  Helberg  v.  Schumann,  150 
111.  12,  41  Am.  St.  Rep.  339. 

2  Pike  V.  Collins,  33  Me.  38;  and  compare  Doyle  v. 
White,  26  Me.  341;  Michigan  Ins.  Co.  v.  Brown,  11 
Mich.  2G5;  Hurd  v.  Robinson,  11  Ohio  St.  242. 

3  Somersworth  Bank  v.  Roberts,  38  N.  H.  22;  and  see 
Follett  V.  Heath,  15  Wis.  601;  Partridge  v.  Swazey,  46 
Me.  414;  Hough  ▼.  Bailey,  32  Conn.  2£8;  Stanford  v. 
Andrews,  12  Ileisk.  664;  Hull  v.  Lee,  61  Mo.  160. 

4  Esterly  v.  Purdy,  50  How.  Pr.  350;  Stoughton  v. 
Pasco,  5  Conn.  442;  De  Mott  v.  Benson,  4  Edw.  Ch.  297. 

5  Hubbard  t.  Savage,  8  Conn.  215;  Brackett  v.  Sears, 
15  Mich.  244;  Farnum  v.  Burnett,  21  N.  J.  Eq.  87;  Holt 
V.  Creamer,  34  N.  J.  Eq.  188;  Witczinski  v.  Everman,  51 
Miss.  841;  Summers  t.  Roos,  42  Miss.  749,  2  Am.  Rep. 
653;  Murray  v.  Barney,  34  Barb.  336;  Robinson  v.  Will- 
iams, 22  N.  Y.  380;  Ackerman  v.  Hunsicker,  85  N.  Y. 
47;  Taylor  v.  Cornelius,  60  Pa.  St.  187;  Foster  v.  Rey- 
nolds, 38  Mo.  553;  Burgess  v.  Eve,  L.  R.  13  Eq.  450. 

6  Rolt  V.  Hopkinson,  9  H.  L.  Cas.  514;  3  De  Gex  &  J. 
177;  Heintze  v.  Bentley,  34  N.  J.  Eq.  562;  Lanahan  v. 
Lawton,  50  N.  J.  Eq.  276;  Boswell  v.  Goodwin,  31  Conn. 
74.  Compare  Hall  v.  Crouse,  13  Hun,  557;  Brinkmeyer  v. 
Browneller,  55  Ind.  487;  Bank  of  Montgomery's  Appeal, 
36  Pa.  St.  170. 

7  Fassett  v.  Smith,  23  N.  Y.  252;  Tully  v.  Harloe,  35 
Cal.  302;  and  see  Tapia  v.  Demartini,  77  Cal.  386,  11  Am. 
St.  Rep.  290;  Clement  v.  Hartzell,  57  Kan.  490;  Adams 
V.  Langel,  144  Ind.  613;  Mendes»v.  Freiters,  16  Nev.  397. 

8  Beardsley  v.  Tuttle,  11  Wis.  74. 


9§  223a-224  icobtqagb.  546 

^  223a.    Same— Continned. 

liiteral  accuracy  in  describing  the  debt  secured 
by  mortgage  is  not  required,  but  the  description 
must  be  correct  so  far  as  it  goes,  and  full  enough 
to  direct  attention  to  the  sources  of  correct  in- 
formation in  regard  to  it,  and  be  such  as  not  to 
mislead  or  deceive  as  to  the  nature  or  amount  of 
it  by  the  language  used.*  A  description  of  the 
note  secured,  by  giving  the  date,  amount,  time  of 
payment,  and  rate  of  interest,  is  sufficient,  with- 
out giving  the  names  of  maker  or  makers.^  Ee- 
newal  notes  given  for  notes  not  described  in  a 
mortgage,  or  notes  given  for  an  indebtedness  not 
secured  by  mortgage,  are  not  secured  by  such 
mortgage.^  The  condition  of  a  mortgage  may  be 
the  payment  of  a  debt,  the  indemnity  of  e^  surety, 
or  the  doing  or  not  doing  any  other  act.  And  a 
deed  with  a  condition  for  the  support  of  a  per- 
son for  life,  and  to  be  void  on  the  performance  of 
the  condition,  is  held  to  be  a  mortgage.** 

1  Curtis  V.  Flinn,  46  Ark.  70;  Lashbrooks  v.  Hathe- 
way,  52  Mich.  124;  New  v.  Sailors,  114  Ind.  407,  5  Am. 
St.  Rep.  632;  Bowen  v.  Ratclifle,  140  Ind.  393,  49  Am.  St. 
Rep.  203,  and  note  207;  Clementz  v.  Jones  Co.,  82  Tex. 
428;  Fetes  v.  O'Laughlin,  62  Iowa,  534. 

2  Ogborn  v.  Eliason,  77  Ind.  393. 

3  Bowen  v.  Ratclifif,  140  Ind.  393,  49  Am.  St.  Rep.  203. 

4  Cook  V.  Bartholomew,  60  Conn.  24, 

§  224.    Equitable  Mortgages. 

There  are  many  deeds  and  contracts  which,  al- 
though wanting  some  of    the  characteristics  of 
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common-law  mortgages,  are  nevertheless  intended 
as  securities  for  debts  or  obligations,  and  such 
conveyances  are  called  equitable  mortgages.* 
And  the  general  rule  is,  that  whenever  a  convey- 
xince  transferring  an  estate  is  originally  intended 
as  a  security,  whether  this  intention  appears  from 
the  same  instrument  or  any  other,  it  is  always 
considered  in  equity  as  a  mortgage.*  Even  a 
deposit  of  the  title  deeds  as  a  security  will,  in 
England  and  in  some  of  the  states,  create  an 
equitable  mortgage.*  Equity  looks  upon  things 
agreed  to  be  done  as  actually  performed;*  there- 
fore, an  agreement  based  upon  a  valuable  consid- 
eration to  give  a  mortgage  will  be  treated  in 
equity  as  a  mortgage.^  Even  an  imperfect  agree- 
ment intended  as  a  security  will  be  supported  in 
equity  as  a  mortgage*.®  In  short,  if  a  transaction 
resolve  itself  into  a  security,  whatever  may  be 
its  form,  and  whatever  name  the  parties  may 
choose  to  give  it,  it   is   in   equity  a  mortgage.'^ 

1  See  Woods  V.  Wallace,  22  Pa.  St.  171;  Gale  v. 
Morris,  29  N.  J.  Eq.  222;  De  Leon  v.  Higuera,  15  Cal. 
483. 

2  Elliott  v.  Wood,  53  Barb.  285;  Wilcox  v.  Morris,  1 
Murph.  116,  3  Am.  Dec.  678;  Wilson  v.  Dnimrite,  21  Mo. 
325;  Woodworth  v.  Guzman,  1  Cal.-  203;  Bigelow  v.  Top- 
liff,  25  Vt.  273;  Breckinridge  v.  Auld,  1  Rob.  (Va.)  148; 
Klinck  v.  Price,  4  W.  Va.  4,  6  Am.  Rep.  268. 

3  Russel  V.  Riissel,  1  Bro.  C.  0.  269;  Shaw  v.  Foster, 
L.  R.  5  H.  L.  Gas.  321;  2  Eng.  Rep.  1;  Lacon  v.  Allen,  3 
Drew.  582;  Baynard  v.  Woolley,  20  Beav.  583;  Jarvis  v. 
Butcher,  16  Wis.  307;  Carey  v.  Rawson,  8  Mass.  159; 
Mandeville  v.  Welch,  5  Wheat.  277;  Gale  v.  Morris,  29 
N.  J.  Eq.  222;  Hutzler  v.  Phillips,  26  S.  C.  136,  4  Am.  St. 
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Rep.  687;  Ex  parte  Holthansen,  9  Ch.  App.  728.  Com- 
pare Davis  V.  Davis,  88  Ga.  191;  Parker  v.  Savings  Bank, 
53  S.  C.  583,  69  Am.  St.  Rep.  888;  Sydney  v.  Stevenson, 
11   Pbila.   178. 

4  Chase  v.  Peck,  21  N.  Y.  581;  Daggett  v.  Rankin,  31 
Cal.  321;  Beverly  v.  Blackwood,  102  Cal.  91;  Wright  t. 
Shumway,  1  Wis.  23;  Bank  v.  Carpenter,  7  Ohio,  21. 

5  Morrow  v.  Turney,  35  Ala.  131;  Biirdick  v.  Jackson, 
7  Hun,  488;  Adams  v.  Johnson,  41  Miss.  258;  Miller  v. 
Moore,  3  Jones   Eq.  431. 

6  Gill  V.  Clark,  54  Mo.  415;  Love  v.  Mining  Co.,  32 
Cal.  G39,  91  Am.  Dec.  605;  Lake  v.  Doud,  10  Ohio,  415; 
Remington  v.  Higgins,  54  Cal.  624;  Bensimer  v.  Fell,  35 
W.  Va.  15,  29  Am.  St.  Rep.  774;  Martin  v.  Nixon,  92 
Mo.  26;  Peers  v.  McLaughlin,  88  Cal.  294,  22  Am.  St. 
Rep.  oU6;  Delaire  v.  Keenan,  3  Desaus.  Eq.  74,  4  Am. 
Dec.  604. 

7  Story,  J.,  in  Flagg  v.  Mann,  2  Sum.  533;  and  see 
Black  V.  Gregg,  58  Mo.  5G5;  Barroilhet  v.  Battelle,  7  Cal. 
450;  Dwen  v.  Blake,  44  111.  135;  Fessler's  Appeal,  75  Pa. 
St.  483;  Kinports  v.  Boynton,  120  i?a.  St.  300,  6  Am.  St. 
Rep.  706;  Curtis  v.  Buckley,  14  Kan.  449;  Jones  v.  Lap- 
ham,  lo  Kan.  540;  Purdy  v.  Bullard,  41  Cal.  444:  Hill  v. 
Eldred,  49  Cal.  .398;  Case  v.  McCabe,  35  Mich.  100; 
Campbell  v.  Roddy,  44  N.  J.  Eq.  244,  6  Am.  St.  Rep.  889; 
Wood  V.  Manufacturing  Co.,  100  Ala.  326,  46  Am.  St. 
Rep.  56;  Dulaney  v.  Willis,  95  Va.  606,  64  Am.  St.  Rep. 
815;  Bell  v.  Pelt,  51  Ark.  433,  14  Am.  St.  Rep.  306,  giv- 
ing numerous  illustrations. 

§•  225.    Conditional  Sale  or  Uortgage. 

In  all  doubtful  cases,  a  court  of  equity  will 
construe  the  conveyance  to  be  a  mortgage  rather 
than  a  conditi  ^nal  'sale.*  But  a  conditional  sale, 
if  really  intended,  is  valid,*  and  whether  a  con- 
veyance be  a  mortgage  or  a  conditional  sale  must 
be  decided  in  view  of  the  peculiar  circumstances 
which  belong  to  each  case  and  mark  its  charao- 
ter.^  The  only  true  test  is  the  intention  of  the 
parties,  to  be  gathered  from  their  situation  and 
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the  surrounding  facts,  as  well  as  from  the  written 
memorials  of  the  transaction.^  The  inadequacy 
of  the  consideration  paid  is  a  weighty  circum- 
stance to  be  considered  in  favor  of  treating  the 
transaction  as  a  mortgage;*  but  this  alone  is  not 
controlling  unless  the  inadequacy  be  gross.®  As 
a  general  rule,  a  deed,  though  absolute  in  form, 
if  intended  to  secure  the  payment  of  money,  and 
the  relation  of  debtor  and  creditor  exists  between 
the  grantor  and  the  grantee  at  the  time  of  its 
execution,  will  be  treated  as  a  mortgage;''  but  if 
no  such  relation  exists,  and  the  grantor  and 
grantee,  at  the  time  of  the  execution  of  the  deed, 
agree  in  writing  that  the  grantor  shall  have  the 
option  of  repurchase  in  a  given  time  at  a  certain 
price,  the  transaction  is  a  conditional  sale.*  If 
the  transaction  was  a  mortgage  at  its  inception, 
it  remains  so;  and  if  it  was  then  a  conditional  sale, 
no  lapse  of  time  will  convert  it  into  a  mortgage.® 

1  Davis  v.  Stonestrcet,  4  Ind.  101;  McNeill  v.  Nors- 
worthy,  39  Ala.  156;  Kent  v.  Lasley,  24  Wis.  654;  Con- 
way V.  Alexander,  7  Cranch,  218;  King  v.  M'Carthy,  50 
Minn.  225;  Keithley  v.  Wood,  151  111.  566,  42  Am.  St. 
Rep.  265;  Rockwell  v.  Humphrey,  57  Wis.  412;  Snavely 
V.  Pickle,  29  Gratt.  27;  Russell  v.  Southard,  12  How.  139; 
King  V.  Newman,  2  Munf.  40;  Honore  v.  Hutchings,  8 
Bush,  687;  Sears  v.  Dixon,  33  Cal.  326. 

2  Henley  v.  Hotaling,  41  Cal.  22;  Goodman  v.  Grier- 
son,  2  BaU  &  B.  278. 

3  Robertson  v.  Campbell,  2  CaH,  421;  Cornell  v.  Hall, 
22  Mich.  383;  Heath  v.  Williams,  30  Ind.  495;  King  v. 
McCarthy,  50  Minn.  225. 

4  Steel  V.  Steel,  4  Allen,  417:  OMhflm  v.  Halley,  2  J. 
J.  Marsh.  114;  Hn-hos  v.  Sheaff,  19  Iowa,  335;  Cornell 
V.  Hall,  22  Mich.  383. 
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5  Brown  v.  Dewey,  2  Barb.  28;  Matthews  v.  Porter, 
16  Fla.  466;  Campbell  v.  Dearborn,  109  Mass.  144;  Gibbs 
V.  Penny,  43  Tex.  560;  Wharf  v.  Howell,  5  Binn.  499; 
Davis  V.  Thomas,  1  Ryan  &  M.  506;  Langton  v.  Horton, 
5  Beav.  9.  Compare  Hill  v.  Grant,  46  N.  Y.  ^96;  Carr  v. 
Rising,  62  111.  19;  Slowey  v.  McMurray,  27  Mo.  113. 

6  Elliott  V.  Maxwell,  7  Ired.  Eq.  246;  and  see  Free- 
man V.  Wilson,  51  Miss.  329. 

7  Slutz  V.  Desenberg,  28  Ohio  St.  371;  Montgomery  v. 
Spect,  55  Cal.  352;  and  see  sec.  218,  ante. 

8  Slutz  V.  Desenberg,  28  Ohio  St.  371;  and  see  Mc- 
Caulay  v.  Porter,  71  N.  Y.  173;  Conway  v.  Alexander, 
7  Cranch,  218;  Farmer  v.  Grose,  42  Cal.  169;  Phillips  v. 
Hulszier,  20  N.  J.  Eq.  308;  Budd  v.  Van  Orden,  33  N.  J. 
Eq.  143. 

9  Tibbs  V.  Morris,  44  Barb.  138;  Kearney  v.  Macomb, 
16  N.  J.  Eq.  189;  and  see  Jackson  v.  Richards,  G  Cow. 
r>19;  Peugh  v.  Davis,  96  U.  S.  332;  Morrison  v.  Brand,  5 
Daly,  40. 

§  225a.    Deed  Absolute  in  Form. 

A  deed,  absolute  in  form,  intended  merely  to 
secure  a  debt,  is  in  effect  a  mortgage.^  And  this 
is  so,  although  the  parties  may  have  agreed  that, 
upon  default  in  payment,  the  deed  should  become 
absolute.^  The  maxim,  "Once  a  mortgage  al- 
ways a  mortgage,"  controls,  and  the  agreement  to 
turn  a  mortgage  into  an  absolute  deed  in  case  of 
default  is  one  that  finds  no  favor  in  equity.*  A 
deed  absolute  and  a  defeasance  executed  at  the 
same  time  constitute  a  mortgage.'*  And  when  a 
deed  absolute  in  its  terms  was  intended  by  the 
parties  as  security  for  a  debt,  but  the  agreement 
operating  as  a  defeasance  was  not  recorded  with 
the  deed,  the  transaction  is  nevertheress  to  be 
treated  as  a  mortgage,  and  equity  has  jurisdiction 
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to  decree  a  sale  of  the  property  to  enforce  pay- 
ment of  the  grantee^s  lien.*^  Where  a  mortgagor, 
threatened  with  foreclosure,  conveys  the  mort- 
gaged premises  to  the  mortgagee,  in  consequence 
of  an  agreement  that  the  latter  would  sell  the 
land,  or  permit  the  former  to  do  so,  and,  after 
paying  the  mortgage  debt,  interest  and  expenses, 
pay  the  surplus  to  the  mortgagor,  such  convey- 
ance is  a  mortgage.^  And  it  is  held  that  a  deed 
taken  from  a  debtor  whose  debt  is  not  surren- 
dered, canceled,  nor  otherwise  discharged,  must 
be  regarded  as  a  mortgage.''  But  there  is  no 
presumption  of  law,  from  the  mere  fact  that  one 
person  was  indebted  to  another,  that  a  convey- 
ance of  land  by  the  debtor  to  his  creditor,  abso- 
lute in  form,  was  or  was  not  intended  as  a  mort- 
gage.» 

1  Wallace  v.  Smith.  155  Pa.  St.  78,  35  Am.  St.  Rep. 
868;  McClarkan  v.  Thompson,  69  Pa.  St.  305;  Peck  v. 
Insurance  Co.,  16  Utah,  121,  67  Am.  St.  Rep.  600. 

2  State  Bank  v.  Mathews,  45  Neb.  659,  50  Am.  St. 
Rep.  565. 

3  Carr  v.  Carr,  52  N.  Y.  251;  Macauley  v.  Smith,  132 
N.  Y.  524. 

4  Baker  v.  Insurance  Co.,  79  Cal.  34;  Meigs  v.  Mc- 
Farlan,  72  Mich.  194;  sec.  222,  ante. 

5  Harrison  v.  Morton,  87  Md.  671. 

6  Tower  t.  Fetz,  26  Neb.  706,  18  Am.  St.  Rep.  795; 
Ferris  v.  Wilcox,  51  Mich.  105,  47  Am.  Rep.  551. 

7  Wallace  v.  Smith,  155  Pa.  St.  78,  35  Am.  St.  Rep. 
868;  so,  to  same  effect,  Keithley  v.  Wood,  151  III.  566, 
42  Am.  St.  Rep.  265. 

8  Crowell  v.  Keene,  159  Mass.  352. 
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§  225b.    Deed  of  Trust. 

Whether  an  instrument  is  a  mortgage  or  a 
deed  of  trust  is  determined  from  ascertaining  the 
real  intention  of  the  parties  as  expressed  in  the 
writing.*  And  the  fact  that  the  instrument  is 
made  directly  to  a  creditor  of  the  grantor,  and 
not  to  a  third  party,  is  held  to  be  immaterial.* 
If  the  conveyance  is  to  a  third  person,  in  trust, 
as  security  for  a  debt,  and  it  is  provided  that,  in 
case  of  default,  the  trust  is  to  be  executed  by  the 
creditor,  the  trustee  having  no  authority  to  per- 
form any  act  in  relation  to  the  trust  property, 
such  conveyance  is,  according  to  the  obvious  in- 
tent of  the  parties,  a  mortgage,  and  will  be  so  con- 
sidered.* A  trust  deed  purporting  to  be  exe- 
cuted for  the  purpose  of  securing  a  specified  sum, 
but  omitting  the  name  of  the  trustee,  is  never- 
theless, sufficient  as  an  equitable  mortgage,  and 
is  enforceable  as  such.'*  And  it  is  very  generally 
held  that  a  deed  of  trust  designed  as  security  for 
monev  advanced  or  to  be  advanced,  for  the  bene- 
fit  of  another,  has  no  other  or  greater  effect  than 
a  mortgage.    In  legal  effect  it  is  a  mortgage.*^ 

1  Reece  v.  Allen,  5  Gilm.  236,  48  Am.  Dec.  336:  ond 
see  Savings  etc.  Soc.  v.  Burnett,  106  Cal.  528;  National 
Bank  v.  Kreig,  21  Nev.  408;  Dupee  t.  Rose,  10  Utah,  311. 

2  More  v.  Calkins,  95  Cal.  435,  29  Am.  St  Rep.  128. 

3  Merrill  v.  Hurley,  6  S.  Dak.  592,  55  Am.  St.  Rep. 
859. 

4  Dulaney  v.  Willis,  95  Va.  606,  64  Am.  St.  Rep.  815; 
Bensimer  v.  Fell,  35  W.  Va.  15,  29  Am.  St.  Rep.  774. 


553  MOBTGAGE.  S  226 

5  Wobb  V.  Hoselton,  4  Neb.  308,  19  Am.  Rep.  e38; 
Black  well  v.  Barnett,  52  Tex.  326;  Thompson  v.  Mar- 
shall, 21  Or.  171;  Cross  v.  Fombey,  54  Ark.  179;  Fon- 
taine V.  Lumber  Co.,  109  Mo.  55,  32  Am.  St.  Rep.  648. 

§  226.    Parol  Evidence  to  Explain  or  Vary. 

It  is  generally  agreed  that  in  a  court  of  law 
parol  evidence  is  inadmissible  to  show  that  an  ab- 
solute deed  of  land  was  intended  only  as  a  mort- 
gage.* But  a  court  of  equity,  in  the  exercise  of 
its  peculiar  jurisdiction,  may  allow  it  to  be  shown 
by  parol  evidence  that  the  object  of  the  convey- 
ance, as  intended  and  understood  by  the  parties, 
was  to  create  a  securitv  for  a  debt,  and  therefore 
H  mortgage.^  In  accordance  with  this  doctrine, 
the  admissibility  of  parol  proof  to  show  a  deed 
absolute  on  its  face  to  be  a  mortgage  has  become 
an  established  rule  in  nearly  every  state ;^  and  the 
same  rule  is  declared  by  the  supreme  court  of  the 
United  States."*  In  England,  such  evidence  is 
admissible  in  equity  in  cases  of  fraud,  accident, 
or  mistake.*^  But  a  conveyance  absolute  on  its 
face  is  presumed  to  be  what  it  purports  to  be, 
and  the  burden  of  proof  is  on  the  party  attempt- 
ing to  overcome  this  presumption.®  And  he  can 
prevail  only  upon  clear,  precise,  and  indubitable 
evidence  that  the  deed  was  intended  by  both  par- 
ties thereto  to  operate  only  as  a  mortgage. "^  Such 
evidence  must  be  clear,  satisfactory,  and  convinc- 
ing.® But  when  it  is  shown  by  evidence  of  this 
character,  whether  documentary,  circumstantial, 
or  from  the  mouths  of  credible  witnesses,  that  a 
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conveyance  absolute  in  form  was  executed,  deliv- 
ered,  accepted,  and  intended  by  the  parties  merely 
as  collateral  to  secure  the  payment  of  a  debt, 
such  conveyance  may  be  found  and  adjudged  to 
be  a  mortgage  in  fact.^  If,  however,  there  is  a 
substantial  conflict  in  the  evidence,  a  mere  pre- 
ponderance thereof  is  held  insufficient  to  war- 
rant a  change  in  the  character  of  a  deed  or  other 
solemn  instrument  in  writing.*^ 

1  Reading  v.  Weston,  8  Conn.  117,  20  Am.  Dec.  97; 
McClure  v.  White,  5  Minn.  178;  Bragg  v.  Massie,  38  Ala. 
89,  79  Am  Dec.  82:  Bryant  v.  Crosby,  36  Me.  562,  58 
Am.  Dec.  767;  Moore  v.  Wade,  8  Kan.  380.  Compare 
Sevort  V.  Service,  21  Wend.  36,  34  Am.  Dec.  211;  Tillson 
V.  Moulton,  23  111.  468,  76  Am.  Dec.  74. 

2  Townshend  v.  Stangroom,  6  Ves.  328;  Bryan  ▼. 
Cowart,  21  Ala.  92;  Matthews  v.  Porter,  16  Fla.  466; 
Kussell  V.  Southard,  12  How.  147;  Taylor  v.  Luther,  2 
Sum.  228;  Strong  v.  Stewart,  4  Johns.  Ch.  167;  Sellers  v. 
Stalcup,  7  Ired.  Eq.  13;  Arnold  v.  Mattison,  3  Rich.  Eq. 
153. 

3  Pierce  v.  Robinson,  13  Cal.  116;  Farmer  v.  Grose, 
42  Cal.  169;  Sutphen  v.  Cushman,  35  111.  186;  Hancock 
V.  Harper,  86  111.  445;  Hellj^rg  v.  Schumann,  150  111.  12, 
41  Am.  St.  Rep.  339;  Berberick  v.  Fritz,  39  Iowa,  700; 
Campbell  v.  Dearborn,   109  Mass.  330;  Wolde  v.  Gehl, 

21  Minn.  449:  Deroin  v.  Jennings,  4  Neb.  97;  Tower  v. 
Fetz,  26  Neb.  706,  18  Am.  St.  Rep.  795;  Sweet  v.  Parker. 

22  N.  J.  Eq.  453;  Brown  v.  Clifford,  7  Lans.  46;  Horn 
V.  Keteitas,  46  N.  Y.  610;  Hurford  v.  Harned,  6  Or.  362; 
Kent  V.  Lasley,  24  Wis.  654;  Wing  v.  Cooper,  37  Vt.  169. 
Compare  Osgood  v.  Thompson  Bank,  30  Conn.  27.  Other- 
wise, by  statute,  in  Georgia:  Spence  v.  Stedman,  49  Ga. 
139;  and  in  New  Hampshire:  Boody  v.  Davis,  20  N.  H. 
140. 

4  Peugh  V.  Davis,  96  U.  S.  332;  Brick  v.  Brick,  98 
U.  S.  516;  Hughes  v.  Edwards,  9  Wheat.  489. 

5  Joynes  v.  Statham,  3  Atk.  388;  Sevier  v.  Greon- 
way,  19  Ves.  413;  Lincoln  v.  Wright,  4  De  Gex  &  J.  16: 
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Cripps  V.  Jee,  4  Bro.  C.  C.  472;  Card  v.  Jaffray,  2 
Schoales  &  L.  374;  and  see  Crews  v.  Threadgill,  35  Ala. 
334;  Wells  v.  Morrow,  38  Ala.  125;  Chaires  v.  Brady, 
10  Fla.  133;  Cook  v.  Colyer,  2  B.  Men.  71;  Baugher  v. 
Merryman,  32  Md.  185;  Nichols  v.  Reynolds,  1  R.  I.  30; 
Crutcher  v.  Muir,  90  Ky.  142,  29  Am.  St.  Rep.  366. 

6  Book  V.  Beasly,  138  Mo.  455;  Wallace  v.  Smith,  155 
Pa.  St.  78,  35  Am.  St.  Rep.  868;  Ensign  v.  Ensign,  120 
N.  Y.  655;  Brison  v.  Brison,  90  Cal.  323.  Compare  Cobb 
V.  Day,  106  Mo.  278. 

7  Id.;  Mahoney  v.  Bostwick,  96  Cal.  53,  31  Am.  St. 
Rep.  175;  Winston  v.  Burnell,  44  Kan.  367,  21  Am.  St. 
Rep.  289. 

8  Scarbrough  v.  Alcorn,  74  Tex.  359;  Ensrainger  v. 
Ensminger,  75  Iowa,  89,  9  Am.  St.  Rep.  462;  Lewis  v. 
Bayliss,  90  Tenn.  280;  Jones  v.  Pierce,  134  Pa.  St.  533; 
Becker  v.  Howard,  75  Wis.  415;  Petty  v.  Petty,  52  S.  C. 
54;  Adams  v.  Pilcher,  92  Ala.  474:  Downing  v.  Iron  Co., 
93  Ala.  262;  Cadman  v.  Peter,  118  U.  S.  74. 

9  Perot  V.  Cooper,  17  Colo.  80,  31  Am.  St.  Rep.  258, 
and  cases  cited   sui>ra. 

10  Perot  V.  Cooper,  17  Colo.  80,  31  Am.  St.  Rep,  258, 

§  227.    Nature  of  Mortgagor's  Interest. 

According  to  the  settled  modern  doctrine,  the 
interest  of  the  mortgagor  in  the  mortgaged  prem- 
.  ises  is  an  estate  of  inheritance,  which  he  may  de- 
vise or  grant/  and  which  is  in  no  way  affected  by 
the  mortgage  before  entry  and  foreclosure,  further 
than  by  the  lien  created.^  As  to  all  the  world  ex- 
cept the  mortgagee  and  those  claiming  under  him, 
the  freehold  remains  in  the  mortgagor  as  it  ex- 
isted prior  to  the  mortgage.*  In  most  respects  he 
becomes  tenant  at  will  to  the  mortgagee,  who  may 
evict  him  without  notice.^  Until  actual  fore- 
closure, the  mortgagor  may  make  such  arrange- 
ments for  the  use  of  the  property  as  any  other  per- 
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son  could  during  the  term;*  and  he  cannot  he 
charged  with  the  rents  and  profits  of  the  premises 
until  the  mortgagee  shall  have  obtained  actual 
possession  thereof.®  Curtesy  and  dower  are  inci- 
dents of  a  mortgagor's  estateJ  A  mortgagor  in 
possession  cannot  make  a  lease  of  the  mortgaged 
premises  which  will  hind  the  mortgagee;®  and  he 
may  be  restrained  by  injunction  from  the  com- 
mission of  waste,  even  before  condition  broken.® 
It  is  held  that  the  removal  of  a  building  from 
mortgaged  land  to  other  land  owned  by  the  mort- 
gagor does  not  impair  the  lien  of  the  mortgage 
upon  the  house.-^^  At  common  law  by  the  exe- 
cution of  a  mortgage  the  entire  legal  estate  passes 
to  the  mortgagee;^ ^  and  he  may  maintain  eject- 
ment as  well  before  as  after  default,  unless  there 
is  an  express  provision  that  the  mortgagor  should 
retain  possession  till  default  in  payment.-*^* 

1  White  v.  Whitney,  3  Met.  81;  Hitchcock  v.  Harrinfr- 
ton,  6  Johns.  295,  5  Am.  Dec.  229;  Wilkins  v.  French,  20 
Me.  Ill;  Chamberlain  v.  Thompson^  10  Conn.  243;  Bu- 
chanan V.  Munroe,  22  Tex.  537. 

2  Kortriprht  v.  Cady,  21  N.  Y.  343,  78  Am.  Dec.  145; 
White  V.  Rittenmyer,  30  Iowa,  268;  Renard  v.  Brown, 
7  Neb.  453;  and  see  sec.  215,  ante. 

3  Clark  v.  Beach,  6  Conn.  142;  Cooper  v.  Davis,  15 
Conn.  556;  Brown  v.  Snell,  6  Fla.  741;  Bradley  v.  Fuller, 
23  Tick.  1;  Asay  v.  Hoover,  5  Pa.  St.  21,  45  Am.  Dec. 
713;  Bryan  v.  Butts,  27  Barb.  505;  Orr  v.  Hadley,  36 
N.  H.  578;  Childs  v.  Childs,  10  Ohio  St.  342,  75  Am.  Dec. 
512;  Farns worth  v.  Boston,  126  Mass.  3,  4;  Bird  v.  Deck- 
er, 64  Me.  550;  Cotton  v.  Carlisle,  85  Ala.  175,  7  Am.  St. 
Rep.  29;  Fuller  v.  O'Neal,  69  Tex.  349,  5  Am.  St.  Rep. 
59;  Western  U.  Tel.  Co.  v.  Railway  Co.,  90  Fed.  Rep. 
379;  Doe  v.  Goldwin,  2  Ad.  &  E.,  N.  S.,  143;  Beamish  v. 
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Overseers  etc.,  21  L.  J.  Com.  P.,  N.  S.,  9;  7  Eng.  L.  & 
Eq.  485. 

4  1  Greenleafs  Cruise  on  Real  Property,  570.  But 
compare  Birch  v.  Wright,  1  Term  Kep.  383;  Wilder  v. 
Houghton,  1  Pick.  87;  Toby  v.  Reed,  9  Conn.  225;  Jones 
V.  Thomas,  8  Blackf.  428;  Ayres  v.  Waite,  10  Cush.  74. 

5  Ladue  v.  Detroit  R.  R.  Co.,  13  Mich.  380,  87  Am. 
Dec.  759. 

6  Hughes  V.  Edwards,  9  Wheat.  489;  Fitchburg  Co. 
V.  Melven,  15  Mass.  2G8;  Mississippi  etc.  Ry.  Co.  v.  Ex- 
press Co.,  81  111.  534;  Clarke  v.  Curtis,  1  Gratt.  289; 
Fontaine  v.  Lumber  Co.,  109  Mo.  55,  32  Am.  St.  Rep. 
648;  Killebrew  v.  Hines,  104  N.  C.  182,  17  Am.  St.  Rep. 
672;  Hardin  v.  Hardin,  34  S.  C.  77,  27  Am.  St.  Rep.  786; 
Childs  V.  Hurd,  32  W.  Va.  66;  Seignious  v.  Pate,  32  S.  C. 
134,  17  Am.  St.  Rep.  846. 

7  Titus  V.  Neilson,  5  Johns.  Ch.  452;  Coles  v.  Coles,  15 
Johns.  319;  Groton  v.  Roxborough,  6  Mass.  50;  Clark  v. 
Beach,  6  Conn.  142. 

8  1  Greenleaf  s  Cruise  on  Real  Property,  574;  4  Kent's 
Commentaries,  157;  EUithorp  v.  Dewing,  1  Chip.  141. 
Compare  Doe  v.  Hales,  7  Bing.  322;  Evans  v.  Elliot, 
9  Ad.  &  E.  342. 

9  Smith  V.  Goodwin,  2  Me.  176;  Johnson  v.  White,  11 
Barb.  194;  Brown  v.  Stewart,  1  Md.  Ch.  87;  Goodman  v. 
Kine,  S  Beav.  379;  and  see  Verner  v.  Betz,  46  N.  J.  Eq. 
256,  19  Am.  St.  Rep.  387. 

10  Turner  v.  Mebane,  110  N.  C.  413,  28  Am.  St.  Rep. 
697;  and  see,  also,  Partridge  v.  Hemenway,  89  Mich.  454, 
28  Am.  St.  Rep.  322;  Hamlin  v.  Parsons,  12  Minn.  108, 
90  Am.  Dec.  284;  Dakota  Co.  v.  Parmalee,  5  S.  Dak.  346. 
Contra,  Buckout  v.  Swift,  27  Cal.  433;  Hill  v.  Gwin,  51 
Cal.  47;  Harris  v.  Bannon,  78  Ky.  571;  and  see  Stowell 
V.  Waddingham,  100  Cal.  7. 

11  Gilman  v.  Wills.  66  Me.  273;  and  see  sec.  217, 
ante. 

12  Barrett  v.  Hinckley,  124  HI.  32,  7  Am.  St.  Rep. 
831;  Howard  t.  Houghton,  64  Me.  445. 

§  227a.    Same — ^ContinTied. 
In  many  of  the  states,  as  already  noticed,^  the 
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mortgagor  of  real  estate  retains  the  legal  title  and 
right  of  possession  thereof,  in  the  absence  of  stip- 
ulations to  the  contrary.*  The  land  thus  mort- 
gaged descends  to  the  heirs  of  the  mortgagor  as 
real  estate,  and  may  be  devised  as  such.  And  it 
may  be  sold  on  execution  against  the  mortgagor.* 
While  the  mortgagor  remains  in  possession,  he  is 
entitled  to  reserve  to  his  own  use  the  income  and 
profits  of  the  mortgaged  estate,  including  the 
crops  growing  thereon.  And  this  right  terminates 
only  when  the  mortgagor's  right  of  possession 
ends  upon  the  sale  of  the  property  or  the  appoint- 
ment of  a  receiver  authorized  to  collect  its  rents 
and  profits.*  And  it  is  held  that  the  sale  by  a 
mortgagor  prior  to  a  foreclosure  sale  of  the  mort- 
gaged land  of  a  ripened  crop  standing  thereon 
passes  the  title  to  the  crop  to  the  vendee  of  the 
mortgagor,  as  against  the  mortgagee  or  the  pur- 
chaser at  such  foreclosure  sale.^  Unless  other- 
wise stipulated,  the  grantor  in  a  trust  deed  is  en- 
titled to  the  rents  of  the  property  conveyed  until 
the  trust  is  foreclosed  by  sale,  or  a  decree  is  en- 
tered in  a  foreclosure  suit  sequestrating  the  rents.* 
The  relation  between  a  mortgagor  and  mortgagee 
is  not  fiduciary  where  the  mortgage  does  not  con- 
vey the  legal  title  nor  give  the  mortgagee  any 
control  over  the  estate.'' 

1  See  sees.  215,  217. 

2  Se(\  also,  Hoagland  v.  Lowe.  39  Neb.  397;  De  Mar- 
tin V.  Phelan,  115  Cal.  538,  56  Am.  St.  Rep.  115. 
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3  Ronard  v.  Brown,  7  Neb.  453;  Orr  t.  Broad,  52  Neb. 
490.  See  Whitmore  v.  tatum,  54  Ark.  457,  26  Am.  St. 
Rep.  56. 

4  Simpson  v.  Ferguson,  ai2  Cal.  180,  53  Am.  St.  Rep. 
201;  and  see  Sexton  v.  Breese,  135  N.  Y.  387. 

5  First  Nat.  Bank  v.  Beegle,  52  Kan.  709,  39  Am.  St. 
Rep.  365.    See  sec.  5,  ante. 

6  Cox  T.  Horner.  43  W.  Va.  786. 

7  De  Martin  v.  Phelan,  115  Cal.  538,  56  Am.  St.  Rep. 
115. 


§  228.    Who  may  Bedeem. 

An  equity  of  redemption  is  alienable  by  deed, 
devisable  by  will,  and  descendible  by  inheritance.-*- 
The  right  of  redemption,  therefore,  exists  not 
only  in  favor  of  the  mortgagor  himself,  but  it  be- 
longs to  any  person  having  an  interest  in  or  lien 
upon  the  land,  provided  he  comes  in  as  privy  in 
estate  with  the  mortgagor.*  Heirs  of  the  mort- 
gagor, and  all  who  derive  an  interest  from  him  by 
purchase  or  devise,  may  redeem.*  So  may  any 
subsequent  encumbrancer,'*  or  a  jointress,*^  or 
dowress,®  or  a  tenant  by  the  curtesy.''  So  a  per- 
son having  an  easement  only  in  land  under  mort- 
gage may  redeem.*  And  an  assignee  of  a  term 
for  years  in  land  previously  mortgaged  may,  to 
protect  his  estate,  redeem  such  mortgage.® 

1  1  Greenleafs  Cruise  on  Real  Property,  599;  4  Kent's 
Commentaries,  160;  Casborne  v.  Scarf e,  1  Atk.  603.  See 
sec.  218,  ante. 

2  Grant  v.  Duane,  9  Johns.  612;  Gibson  v.  Crehore, 
6  Pick.  146;  Sell  wood  v.  Gray,  11  Or.  534;  and  see  Packer 
V.  Rochester  etc.  R.  R.  Co.,  17  N.  Y.  283;  Moore  v. 
Beasom,  44  X.  H.  215;  Parvis  v.  Brown,  4  Ired.  Eq.  413; 
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Hoppin  V.  Doty,  22  Wis.  621;  Pearce  v.  Morris,  L.  R.  5 
Ch.  227. 

3  Bell  V.  Mayor  etc.,  10  Paige,  49;  Merriam  v.  Barton, 

14  Vt.  501;  Elliott  v.  Patton,  4  Yerg.  10;  Smith  v.  Man- 
ning. 9  Mass.  422;  Moody  v.  Funk,  82  Iowa,  1,  31  Am. 
St.  Rep.  455. 

4  Austin  V.  Bailey,  64  Vt.  367,  33  Am.  St.  Rep.  932; 
Thompson  v.  Chandler,  7  Me.  377;  Strang  v.  Allen,  44 
111.  428;  Goodman  t.  White,  26  Conn.  317;  Wiley  v. 
Ewing,  47  Ala.  418;  Watt  v.  Watt,  2  Barb.  Ch.  371;  X,ee 
V.  Stone,  5  Gill  &  J.  1,  23  Am.  Dec.  589;  Frost  v.  Yonk- 
ers  Sav.  Bank,  70  N.  Y.  553;  Yaskell  v.  Viquesney,  122 
Ind.  244,  17  Am.  St.  Rep.  364. 

5  Howard  v.  Harris,  1  Vem.  190. 

6  1  Greenleaf  8  Cruise  on  Real  Property,  612;  and  see 
Davis  V.  Wetherell,  13  Allen,  60;  McCabe  v.  Bellows,  7 
Gray,  148;  Van  Duyne  v.  Thayer,  14  Wend.  233;  Morris 
V.  Morrison,  45  N.  H.  490;  Green  v.  Dixon,  9  Wis.  532; 
Opdyke  v.  Bartles,  11  N.  J.  Eq.  133;  Lamb  v.  Montague, 
112  Mass.  352;  Gatewood  t.  Gatewood,  75  Va.  407. 

7  Eaton  v.  Simonds,  14  Pick.  98;  Rossi ter  v.  Cossitt, 

15  N.  H.  38.    Compare  Lamson  v.  Drake,  105  Mass.  564. 

8  Bacon  t.  Bowdoin,  22  Pick.  401.  Compare  McDou- 
gald  V.  Capron,  7  Gray,  278. 

9  Averill  v.  Taylor,  8  N.  Y.  44;  Loud  v.  Lane,  8  Met. 
517;  and  see  Green  v.  Wynn,  L.  R.  4  Ch.  204;  Hamilton 
V.  Dobbs,  19  N.  J.  Eq.  227. 

§  229.    Payment  of  Mortgage  Debt. 

A  party  owning  an  interest  of  the  mortgaged 
premises  is  not  entitled  to  redeem,  except  upon 
payment  of  the  whole  debt.*  And  this  is  so,  how- 
ever small  his  interest  may  be,^  and  notwithstand- 
ing the  debt  itself  may  be  barred  by  the  statute 
of  limitations,^  or  is  affected  with  usury.'*  Nor 
can  he  compel  other  owners  of  the  equity  of  re- 
demption to  contribute;^  but  he  would  be  con- 
sidered as  an  equitable  assignee  of  the  mortgage. 
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and  entitled  to  hold  the  entire  mortgaged  estate 
until  remunerated  pro  rata.®  The  owner  of  the 
equity  of  redemption  is  not  debarred  from  re- 
deeming a  part  of  the  mortgaged  estate  because 
the  right  of  redeeming  another  part  has  been  lost.'' 
And  the  mortgagee  cannot  require,  as  a  condition 
of  redemption,  the  payment  of  any  other  debt  not 
a  lien  upon  the  land.® 

1  Palk  V.  Lord  Clinton,  12  Ves.  49;  Boqut  v.  Coburn, 
27  Barb.  230;  McCabe  v.  Bellows,  7  Gray,  148,  66  Am. 
Dec.  467;  Bradley  v.  Snyder,  14  Bl.  263,  58  Am.  Dec.  564; 
Johnson  v.  Candage,  31  Me.  28;  Mann  v.  Richardson,  21 
Pick.  355;  and  see  Stewart  v.  Clark,  11  Met.  384;  Cudde- 
back  V.  Detroy,  61  Cal.  80;  Bernard  v.  Toplitz,  160  Mass. 
162,  39  Am.  St.  Rep.  465. 

2  Boqut  V.  Coburn,  27  Barb.  230;  Spurgin  t.  Adamson, 
62  Iowa,  661. 

3  Pratt  V.  Huggins,  29  Barb.  277;  Balch  v.  Onion,  4 
Gush.  559. 

4  Bridj?e  v.  Hubbard,  15  Mass.  103;  Shufelt  v.  Shufelt, 
9  Paige,  145,  37  Am.  Dec.  381;  Sands  v.  Church,  6  N.  Y. 
347. 

5  Clowes  V.  Dickinson,  5  Johns.  Ch.  241;  Allen  v. 
Clark,  17  Pick.  47. 

6  Parkman  v.  Welch,  19  Pick.  231;  Aiken  v.  Gale,  37 
N.  H.  505.  Compare  Saunders  v.  Frost,  5  Pick.  259; 
Cheesebrough  v.  Millard,  1  Johns.  Ch.  425;  Salem  v. 
Edgerly,  33  N.  H.  46. 

7  Dexter  v.  Arnold,  1  Sum.  18. 

8  Mahoney  v.  Bostwick,  96  Cal.  53,  31  Am.  St.  Rep. 
175.  But  compare  Levi  v.  Black  well,  35  S.  C.  511.  And 
the  rule  is  otherwise  in  England:  Cummins  v.  Fletcher, 
14  Ch.  Div.  699. 

§  229a.    Same — Continued. 

It  is  held  that  an  equity  of  redemption  is  so  in- 
separably connected  with  a  mortgage  that  it  can- 
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not  be  waived  or  abandoned  by  any  stipulation  of 
the  parties  made  at  the  time,  even  if  embodied  in 
the  mortgage,  though  the  mortgagor  may  subse- 
quently make  a  valid  release  of  his  equity  of  re- 
demption to  the  mortgagee.-^  But  a  release  of 
the  right  of  redemption  must  appear  by  a  vn-iting 
importing,  in  terms,  to  be  a  transfer  of  the  mort- 
gagor's interest,  or  by  facts  operating  to  estop 
him  from  asserting  any  interest  in  the  premises.^ 
And  the  burden  is  upon  the  creditor  to  show  that 
the  right  of  redemption  was  given  up  deliberately, 
and  for  an  adequate  consideration.^ 

1  Pengh  v.  Davis,  96  U.  S.  332;  Parmer  v.  Parmer,  74 
Ala.  285;  and  see  Watson  v.  Edwards,  105  Cal.  70;  sec. 
218,  ante. 

2  Bradbury  v.  Davenport,  114  Cal.  593,  55  Am.  St. 
Rep.  92;  Wilson  v.  Vanstone,  112  Mo.  315;  Moeller  ▼. 
Moore,  80  Wis.  434. 

3  Bradbury  v.  Davenport,  114  Cal.  593,  55  Am.  St. 
Rep.  92,  and  note.  Compare  De  Martin  v.  Phelan,  115 
Cal.  538,  56  Am.  St.  Rep.  115. 

§  230.    When  Bight  to  Bedeem  is  Barred. 

The  rule  in  equity,  adopted  in  analogy  to  the 
statute  of  limitations  (21  James  I,  e.  16),  is,  that 
an  equity  of  redemption  is  barred  by  an  uninter- 
rupted possession  for  twenty  years  by  the  mort- 
gagee, unless  circumstances  are  proved  by  the 
mortgagor  showing  an  acknowledgment  of  his  title 
by  the  mortgagee  within  that  period.^  In  other 
words,  twenty  years  constitute  the  period  after 
which  equity  will  not  admit  a  mortgagor  to  re- 
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deem  without  special  cause.*  But  the  legal  period 
of  limitation  has  heen  changed  by  statute  in  many 
of  the  states,  and  the  rule  in  equity  varies  in  con- 
formity thereto.®  In  England  definite  periods  for 
suits  of  this  kind  have  been  fixed  by  statute ;"* 
and  so  in  a  few  of  the  states."^  But,  generally 
speaking,  no  lapse  of  time  will  bar  the  right  to 
redeem  if  the  mortgage  is  treated  by  the  parties 
during  that  time  as  a  subsisting  mortgage  and  se- 
curity only.®  Nor  is  any  lapse  of  time  a  bar  to 
redeem  where  there  is  fraud  in  the  transaction;'' 
or  where,  by  agreement  of  parties,  the  mortgagee 
had  entered  to  keep  possession  until  his  debt 
should  be  paid  out  of  the  profits.®  If  the  mort- 
gagor be  mthin  one  of  the  exceptions  to  the  rule 
of  limitation  at  law,  made  on  account  of  disabili- 
ties— such  as  infancy,  coverture,  or  absence  from 
the  country — he  will  be  allowed  ten  years  after 
the  removal  of  such  disability  within  which  to 
enforce  his  right  to  redeem.®  And  where  the 
mortgagor  continues  in  undisturbed  possession  of 
the  mortgaged  premises  for  twenty  years  after  con- 
dition broken,  without  paying  rent  or  interest,  or 
performing  any  act  in  recognition  of  the  contin- 
ued existence  of  the  mortgage,  it  raises  a  pre- 
sumption that  the  debt  has  been  paid,  and  that 
the  mortgage  has  been  redeemed.*^  Equity  will 
not  permit  the  right  of  redemption  to  be  de- 
feated by  innocent  mistake  or  accident.^*  If  a 
qualified  redemptioner  makes  an  attempt  in  good 
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faith  to  redeem  within  the  proper  time,  and  is 
only  prevented  from  perfecting  a  valid  redemption 
by  an  innocent  mistake,  equity  will  relieve  him 
from  the  consequences  of  such  mistake,  and  allow 
him  to  perfect  a  redemption.*^ 

1  Ayres  v.  Waite,  10  Cush.  72;  Gordon  v.  IJobart,  2 
Sum.  401;  Hughes  v.  Edwards,  9  Wheat.  497;  Hurd  t. 
Coleman,  42  Me.  182;  Randall  v.  Bradley,  65  Me.  43; 
Jackson  v.  Wood,  12  Johns.  242;  Crawford  v.  Taylor,  42 
Iowa,  260;  Barron  v.  Martin,  19  Ves.  327;  Christophers 
V.  Sparke,  2  Jacob  &  W.  235;  Blake  v.  Foster,  2  Ball  & 
B.  402. 

2  Ayres  v.  Waite,  10  Cush.  76;  Anonymous,  3  Atk. 
313. 

3  See  Jarvis  v.  Woodruff,  22  Conn.  548;  Parsons  v. 
Noggle,  23  Minn.  328;  Peabody  v.  Roberts,  47  Barb.  102; 
Miner  v.  Beekman,  50  N.  Y.  337. 

4  Stats.  3  &  4  Wm.  IV,  c.  27,  sec.  28;  7  Wm.  IV,  and 
1  Vict.,  c.  28. 

5  See  Cal.  Code  Civ.  Proc,  sees.  346,  347;  Miss.  Rev. 
Code,  sec.  2149;  Rogers  v,  Benton,  39  Minn.  39,  12  Am. 
St.  Rep.  613. 

6  Dexter  v.  Arnold,  1  Sum.  109;  Tripe  v.  Marcy,  39 
N.  H.  439;  Crawford  v.  Taylor,  42  Iowa,  260;  Beverly 
V.  Barnitz,  55  Kan.  466,  49  Am.  St.  Rep.  257. 

7  Marks  v.  Pell,  1  Johns.  Ch.  594. 

8  Marks  v.  Pell,  1  Johns.  Ch.  594;  Morgan  v.  Morgan, 
10  Ga.  297;  Orde  v.  Heming,  1  Vern.  418. 

9  Beckford  v.  Wade,  17  Ves.  99;  and  see  Bond  v. 
Hopkins,  1  Schoales  &  L.  429;  Davis  v.  Evans,  5  Ired. 
525;  Giles  v.  Baremore,  5  Johns.  Ch.  545;  Cook  v.  Fink- 
ler,  9  Mich.  131. 

10  Giles  V.  Baremore,  5  Johns.  Ch.  545;  Evans  v. 
Huffman,  5  N.  J.  Eq.  354;  Cheever  v.  Perley,  11  Allen, 
584;  Buckmaster  v.  Kelley,  15  Fla.  180;  Chick  v.  Rollins, 
44  Me.  104;  Haskell  v.  Bailey,  22  Conn.  569;  Wright  v. 
Eaves,  10  Rich.  Eq.  582. 

11  Kopper  V.  Dyer,  59  Vt.  477,  59  Am.  Rep.  742. 

12  Pownall  v.  Hall,  45  Cal.  189;  Kofoed  v.  Gordon, 
122  Cal.  314. 
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§  231.    Nature  of  Mortgagee's  Interest. 

At  common  law,  as  between  mortgagor  and 
mortgagee,  the  mortgage  is  to  be  regarded  as  a 
conveyance  in  fee>  The  legal  estate  passes  to  the 
mortgagee,  and  he  may  take  immediate  possession, 
unless  jfrevented  by  the  express  terms  of  the  con- 
tract.* But  although  the  legal  title  passes  to  the 
mortgagee,  he  cannot,  while  out  of  possession,  be 
considered  or  treated  as  a  proprietor  or  owner  of 
the  mortgaged  premises.'"^  Before  foreclosure  he 
can  convey  no  beneficial  interest  in  the  land 
mortgaged,  as  separate  and  distinct  from  the 
debt;*  and  he  has  no  such  interest  in  it  As  can  be 
levied  upon  and  taken  in  execution  by  his  credi- 
tors.*^ If  the  mortgagee  dies  before  foreclosure, 
the  mortgage  and  debt  both  go  to  his  executor  or 
administrator;^  and  his  widow  cannot  claim  dower 
in  the  mortgaged  premises.^  In  most  respects, 
until  foreclosure,  when  the  mortgagee  becomes  the 
absolute  owner,®  the  mortgage  is  deemed  to  be  a 
lien  or  charge,  subject  to  which  the  estate  may  be 
conveyed,  attached,  and  otherwise  dealt  with  as 
the  estate  of  the  mortgagor.^  In  equity  a  mort- 
gage is  regarded  as  a  'mere  security,  creating  only 
a  lien  or  encumbrance,  not  passing  any  estate  in 
the  premises.*®  And  this  doctrine  has  had  such 
an  increasing  influence  upon  courts  of  law,  that 
in  many  of  the  states  such  courts  now  recognize 
the  mortgagor,  while  in  possession,  as  the  true 
owner  of  the  mortgaged  property,  and  regard  the 
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mortgage  as  a  security  only.**  Payment  or  ten- 
der, at  any  time  after  the  mortgage  debt  becomes 
due  and  before  foreclosure,  destroys  the  lien  of 
the  mortgage  and  restores  the  mortgagor  to  his 
full  title,  and  a  reconveyance  by  the  mortgagee  is 
not  required.**  But  at  common  law  itie  legal 
title  becomes  by  default  absolutely  vested  in  the 
mortgagee,  subject  only  to  the  equity  of  redemp- 
tion, and  the  mortgagor  can  again  become  rein- 
vested with  the  title  only  by  a  reconveyance  by  the 
mortgagee;**  and  such  is  still  the  rule  in  Eng- 
land,*"*  and  in  some  of  the  states  of  the  Union.** 

1  Redman  v.  Sanders,  2  Dana,  68;  Demarest  v.  Wyn- 
koop,  3  Johns.  Ch.  145;  Ewer  v.  Hobbs,  5  Met.  1;  How- 
ard v.  Robinson,  5  Cush.  123. 

2  Stewart  v.  Barrow,  7  Bush,  368;  Wilhelm  v.  Lee.  2 
Md.  Ch.  322;  Whittemore  v.  Gibbs,  24  N.  H.  484;  sec. 
217,  ante. 

3  Chamberlain  v.  Thompson,  10  Conn.  243,  251;  Bates 
V.  Coe,  10  Conn.  280;  Mills  v.  Shepard,  30  Conn.  98; 
Great  Falls  Co.  v.  Worster,  15  N.  H.  412;  and  see  Den 
V.  Stockton,  12  N.  J.  L,  322;  Gilman  v.  Wills,  06  Me. 
273;  Smith  v.  Johns,  3  Gray,  517;  an4  see  Barrett  v. 
Hinckley,  124  111.  32,  7  Am.  St.  Rep.  331. 

4  Aymar  v.  Bill,  5  Johne.  Oh.  570;  Merritt  v.  Bartho- 
lick,  36  N.  Y.  44. 

5  Jackson  v.  Willard,  4  Johns.  41;  Huntington  v. 
Smith,  4  Conn.  235;  Marsh  v.  Alistin,  1  AUen.  240;  Trap- 
nail  V.  State  Bank,  18  Ark.  53;  Thornton  v.  Wood,  42 
Me.  282;  Buckley  v.  Daley,  45  Miss.  388. 

6  Smith  V.  Dyer,  16  Mass.  23;  Wilkins  v  French,  20 
Me.  Ill;  Conner  v.  Whitmore,  52  Me.  185.  Jackson  v. 
De  Lancey,  11  Johns.  365;  Chase  v.  Lockeriaan,  11  Gill 
&  J.  185. 

7  Trimm  v.  Marsh,  54  N.  Y.  604;  3  Lans.  509,  IS  Am. 
Rep.  623;  Power  v.  Lester,  23  N.  Y.  527. 
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8  See  sec.  215,  ante. 

9  Asay  v.  Hoover,  5  Pa.  St.  21;  Wilson  v.  Shoen- 
berger,  31  Pa.  St.  295;  Felch  v.  Taylor,  13  Pick.  133; 
Cooper  V.  Davis,  15  Conn.  556;  Newall  v.  Wright,  3 
Mass.  138,  3  Am.  Dec.  98. 

10  Anderson  v.  Baumgartner,  27  Mo.  80;  Dudley  v. 
Cad  well,  19  Conn.  218;  Hannah  y.  Carrington,  18  Ark. 
85;  and  see  sec.  215,  ante. 

11  See  Waterson  v.  Devoe,  18  Kan.  233;  Trimm  v. 
Marsh,  3  Lans.  509;  54  N.  Y.  604,  13  Am.  Rep.  623; 
:^;ewpo^t  etc.  Bridge  Co.  v.  Douglass,  12  Bush,  704; 
MacK  V.  Wetzlar,  89  Cal.  247;  Woods  v.  Hildorbrandt, 
46  Mo.  284,  2  Am.  Rep.  513;  Martin  y.  Mowlin,  2  Burr. 
979;  sec.  215,  ante. 

12  Trftnm  v.  Marsh,  S  Lans.  509;  54  N.  Y.  604,  13 
Am.  Rep.  623. 

13  See  1  Greenleaf's  Cruise  on  Real  Property,  593; 
Trimm  v.  Marsh,  54  N.  Y.  605,  13  Am.  Rep.  623;  Opin- 
ion of  Judges,  8  Mass.  557,  App. 

14  See  1  Greenleafs  Cruise  on  Real  Property,  593, 
595;  Harrison  v.  Owen,  1  Atk.  520. 

15  Parsons  v.  Welles,  17  Mass.  419;  Faulkner  v. 
Brockenborough,  4  Rand.  225;  Sage  v.  Phelps,  2  Day, 
151;  Doton  v.  Russell,  17  Conn.  146.  See  Gray  v.  Jenks, 
3  Mason,  520;  Collins  v.  Robinson,  33  Ala.  91. 

§  232.    Assignment  of  Mortgage. 

In  those  states  where  a  mortgage  is  regarded 
as  a  mere  security  for  a  debt,  and  as  a  mere  in- 
cident to  the  debt,  a  transfer  of  an  interest  in  the 
mortgaged  premises  by  the  mortgagee,  without  an 
assignment  of  the  debt,  is  held  to  be  a  nullity;^ 
and  one  entering  under  such  a  conveyance  or  as- 
signment would  be  a  trespasser  as  against  the 
mortgagor.^  But  a  transfer  of  the  mortgage  debt 
would  pass  the  interest  of  the  mortgagee  in  the 
land   itself,  and   this   transfer  may  be  made  by 
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Pickett,  19  Wall.  1C6;  Carpenter  v,  Longan,  16  Wall. 
271;  Webb  v.  Hoselton,  4  Neb.  308;  Helmer  v.  Krolick, 
36  Mich.  371;  Logan  v.  Smith,  62  Mo.  455;  Gould  v. 
Marsh,  1  H*un,  566;  Taylor  v.  Paige,  6  Allen,  86;  Will- 
iams V.  Keyes,  90  Mich.  290,  30  Am.  St.  Rep.  438;  Bar- 
num  V.  Phenix,  60  Mich.  388. 

§  232a.    Same — Continued. 

An  equitable  assignment  requires  no  for- 
malities. The  mere  assignment  of  the  debt  car- 
ries with  it  the  mortgage  as  an  incident,  which 
may  be  enforced  by  the  assignee  in  his  own  name.-^ 
A  note  being  the  principal  thing  and  the  mort- 
gage securing  it  the  incident  or  accessory,  the 
transfer  of  the  note  carries  with  it  the  security 
without  any  formal  assignment  or  delivery  or 
mention,  even,  of  the  latter.^  The  one  having  the 
right  to  the  note  has  the  right  to  foreclose  the 
mortgage,  although  the  mortgage  be  in  the  pos- 
session of  another.^  So  it  is  held  that  the  as- 
signment of  one  of  a  series  of  notes  secured  by 
mortgage,  without  any  accompanying  transfer  of 
the  mortgage,  is  an  assignment  pro  tanto  of  the 
mortgage.*  But  the  transfer  of  a  note  secured 
by  a  mortgage  is  ineffectual  as  against  an  inno- 
cent third  person  having  no  notice  of  the  trans- 
fer who  deals  with  the  property  in  good  faith  in 
the  belief  that  the  mortgagee  remains  the  owner 
of  the  mortgage  indebtedness.*  The  assignee  of 
a  paid  mortgage  of  realty  takes  it  subject  to  the 
defense  that  it  has  been  paid,  although  it  is  not 
satisfied  of  record.®    It  is,  however,  held  that  pay- 
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ment  to,  and  an  agreement  with,  a  mortgagee  af- 
ter his  assignment  of  the  mortgage,  whether  for 
collateral  security  or  not,  cannot  prejudice  his  as- 
signee, who  has  recorded  the  assignment,  and  also 
has  the  note  in  his  possession.'^ 

1  Lanier  v.  Mcintosh,  117  Mo.  608,  38  Am.  St.  Rep. 
676;  Daniels  v.  Densmore,  32  Neb.  40;  Connecticut  etc. 
Ins.  Co.  V.  Talbot,  113  Ind.  373,  3  Am.  St.  Rep.  655. 

2  Jenkins  v.  Wilkinson,  113  N.  C.  532;  and  see  Storch 
T.  McCain,  85  Cal.  304;  Woodruff  v.  King,  47  Wis.  261; 
Lane  v.  Duchac,  73  Wis.  646;  Hamblen  v.  Folts,  70  Tex. 
132;  Goodwin  v.  Cunningham,  54  Neb.  11. 

3  Adler  v.  Sargent,  109  Cal.  42. 

4  Studebaker  Mfg.  Co.  v.  McCargur,  20  Neb.  500; 
State  Bank  v.  Mathews,  45  Neb.  659,  50  Am.  St.  Rep. 
565. 

5  Jenks  v.  Shaw,  99  Iowa,  604,  61  Am.  St.  Rep.  256; 
and  see  Nashua  Trust  Co.  v.  Manufacturing  Co.,  99 
Iowa,  109,  61  Am.  St.  Rep.  226;  Curtis  v.  Moore,  152  N. 
Y.  159,  57  Am.  St.  Rep.  506;  Lewis  v.  Kirk,  28  Kan. 
497,  42  Am.  Rep.  173. 

6  Redin  v.  Branhan,  43  Minn.  283;  and  see  Watson 
V.  Wyman,  161  Mass.  96. 

7  Woodward  v.  Brown,  119  Cal.  283,  63  Am.  St.  Rep. 
108,  and  see  Murphy  v.  Barnard,  162  Mass.  72,  44  Am. 
St.  Rep.  340.  Compare  Foster  v.  Carson,  159  Pa.  St. 
477,  39  Am.  St.  Rep.  696,  holding  that  until  actual  no- 
tice of  the  assignment  of  a  mortgage  has  been  given  to 
the  mortgagor  he  does  no  wrong  in  making  payments 
to  the  original  mortgagee.  See,  also,  Holt  v.  Babcock, 
63  Vt.  634;  Meier  v.  Hess,  23  Or.  599;  Murphy  v.  Bar- 
nard, 162  Mass.  72,  44  Am.  St.  Rep.  340. 

§•  233.    Tacking. 

It  was  until  recently  an  established  doctrine  of 
the  English  law  that  if  there  were  three  suc- 
cessive mortgages  without  notice  upon  the  same 
estate  to  three  different  persons,  and  the  junior 
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mortgagee  acquired  the  first  mortgage  by  assign- 
ment, he  might  tack  it  to  his  mortgage,  and  thus 
'^squeeze  out"  the  middle  mortgage,  and  gain 
preference  over  it.*  This  doctrine,  now  abolished 
in  England,^  had  no  application  to  registered 
mortgages,*  and  it  was  wholly  superseded  at  an 
early  day  in  this  country  by  the  adoption  of  the 
principle  of  registration.'*  But,  although  a  credi- 
tor cannot  tack  a  subsequent  mortgage  to  a  prior 
one,  against  an  intervening  encumbrance,  yet  a 
mortgagee  may  take  another  mortgage,  which  will 
be  valid  against  an  intervening  encumbrance  im- 
plied by  equity,  of  which  the  mortgagee  had 
neither  actual  nor  constructive  notice.*'' 

1  See  Marsh  v.  Lee,  2  Vent.  337;  Brace  v.  Duchess  of 
Marlborough,  2  P.  Wms.  491;  Frere  v.  Moore,  8  Price, 
475;  1  Greenleaf's  Cruise  on  Real  Property,  613,  note; 
4  Kent's  Commentaries,  176;  1  Washburn  on  Real  Prop- 
erty, ♦  540. 

2  Vendor  and  Purchaser  Act,  1874. 

3  See  Latouche  v.  Lord  Dunsany,  1  Schoales  &  L.  157; 
Bond  V.  Hopkins,  1  Schoales  &  L.  430. 

4  Grant  v.  United  States  Bank,  1  Gaines  Cas.  145; 
Dorrow  v.  Kelley,  1  Dall.  142;  Chandler. v.  Dyer,  37  Vt. 
345;  Humphreys  v.  Newman,  51  Me.  40. 

5  Orvis  V.  Newell,  17  Conn.  97;  and  see  Chase  v.  Mc- 
Donald, 7  Har.  &  J.  160;  Siter  v.  McClanachan,  2  Gratt. 
280. 

§•  234.    Begpistration. 

In  this  country  registry  acts  exist  in  the  several 
states,  under  the  provisions  of  which  mortgages, 
like  other  conveyances  of  real  estate,  are  required 
to  he  recorded;*  and,  if  not  recorded,  the  mort- 
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gage  will  be  void  as  against  any  subsequent  pur- 
chaser or  mortgagee  in  good  faith,  and  for  a  valu- 
able cons.ideration,  of  the  same  estate,  or  any  por- 
tion thereof,  whose  conveyance  shall  be  first  duly 
recorded.*  The  registry  of  the  mortgage  has  been 
adopted  as  the  most  convenient  and  certain  mode 
of  giving  notice  of  the  mortgage  to  all  the  world.* 
And  subsequent  mortgagees  or  purchasers  are  so 
far  affected  by  the  constructive  notice  arising 
from  the  registry  of  a  prior  mortgage  that  they 
are  subject  to  all  the  equities  existing  between 
the  prior  mortgagee  and  mortgagor.*  They  must 
take  notice,  at  their  peril,  of  all  registered  mort- 
gages.^ As  between  the  parties  themselves,  a 
mortgage  is  valid  without  registration.®  In  some 
of  the  states,  the  lien  of  a  judgment  is  held  to  be 
superior  to  an  unrecorded  mortgage;''^  in  others, 
an  unrecorded  mortgage  will  take  priority  of  a 
subsequent  judgment  docketed.®  A  mortgage 
given  for  the  purchase  money  of  land,  and  exe- 
cuted at  the  same  time  the  deed  is  executed  to 
the  mortgagor,  takes  precedence  over  all  judg- 
ments and  other  debts  of  the  mortgagor.^  Equi- 
table mortgages  are  held  to  be  within  the  registry 
acts,*^  and  a  mortgage  of  an  equitable  interest,  if 
first  recorded,  takes  priority  of  a  mortgage  of  the 
legal  estate.*^  So  the  registration  laws  are  held 
to  be  applicable  to  assignments  of  mortgages.^"^ 
And  it  is  held  that  an  unrecorded  assignment  of 
a  real  estate  mortgage  is,  under  the  recording  act. 
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void  as  to  subsequent  purchasers  or  encumbrancers 
of  the  mortgaged  premises  in  good  faith,  and  for 
a  valuable  consideration,  whose  conveyances  are 
first  recorded.^*  The  mere  failure  to  record  a 
mortgage  is  not  evidence  of  fraud.** 

1  See  1  N.  Y.  Rev.  Stats.,  sec.  1,  p.  756;  Dodge  v. 
Potter,  18  Barb.  193;  Mass.  Gen.  Stats.,  c.  88,  sees.  1, 
3;  111.  Kev.  Stats.,  c.  30,  sec.  28;  Iowa  Code,  sees.  1841, 
19-12;  Watson  v.  Bondurant,  30  La.  Ann.  2;  Brooke's  Ap- 
peal, 64  Pa,  St.  127;  Wood's  Appeal,  82  Pa..  St.  116; 
Chatham  v.  Bradford,  50  Ga.  327,  15  Am.  Rep.  692. 

2  See  De  Vendal  v.  Malone,  25  Ala.  272;  1  N.  Y.  Rev. 
Stats.,  sec.  37,  p.  702;  Bayley  v.  Bailey.  5  Gray,  505; 
King  V.  Portis,  77  N.  C.  25;  Nice's  Appeal,  54  Pa.  St. 
200;  Cavanaugh  v.  Peterson,  47  Tex.  195;  Mowry  v. 
Crocker,  33  S.  C.  436;  Constant  v.  University,  133  N. 
Y.  640.  The  registry  laws  are  prospective  and  not  retro- 
spective in  their  operation:  Ackerman  v.  Hunsicker,  12 
N.  Y.  Week.  Dig.  265;  85  N.  Y.  43,  39  Am.  Rep.  621. 

3  Grant  v.  Bissett,  1  Caines  Cas.  112;  Evans  v.  Jones, 
1  Yeates,  174;  Parker  v.  Wood,  1  Dall.  436;  Berry  v. 
Mutual  Ins,  Co.,  2  Johns.  Ch.  603. 

4  Johnson  v.  Stagg,  2  Johns.  510;  Doe  v.  Bank  of 
Cleveland,  3  McLean,  140;  Parkist  v.  Alexander,  1  Johns. 
Ch.  394;  Thomson  v.  Wilcox,  7  Lans.  376;  McCabe  v. 
Grey,  20  Cal.  509;  Ogden  v.  Walters,  12  Kan.  282;  Hick- 
man V.  Perrin,  6  Coldw.  135;  Humphreys  v.  Newman, 
51  Me.  40;  Routh  v.  Spencer,  38  Ind.  393;  Maxwell  v. 
Brooks,  54  Ind.  98;  Heaton  v.  Prather,  84  111.  330;  Coe 
V.  Winters,  35  Iowa,  481;  Musgrove  v.  Bonser,  5  Or. 
313;  Miltonvale  State  Bank  v.  Kuhnle,  50  Kan.  420,  34 
Am.  St.  Rep.  129. 

5  Grant  v.  Bissett,  1  Caines  Cas.  112;  Berry  v.  Mutual 
Ins.  Co.,  2  Johns.  Ch.  603;  Buchanan  v.  International 
Bank.  78  111.  500;  Heaton  v.  Prather,  84  111.  330;  Voor- 
his  V.  Westervelt,  43  N.  J.  Eq.  642,  3  Am.  St.  Rep.  315. 
From  the  time  the  niortgage  is  left  for  record  it  is  no- 
tice to  all  subsequent  purchasers:  Mutual  Life  Ins.  Co. 
V.  Dake,  87  N.  Y.  257.  Compare  Bloom  v.  Noggle,  4 
Ohio  St.  45;  Brooke's  Appeal,  64  Pa.  St.  127. 
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6  Seaver  v.  Spink,  65  HI.  441;  Carleton  v.  Byington, 
18  Iowa,  482;  Kirkpatrick  v,  Caldwell,  32  Ind.  299;  Hoes 
V,  Boyer,  108  Ind.  494;  Ruling  v.  Abbott,  86  Cal.  423; 
McLaughlin  v.  Ilunsen,  85  Pa.  St.  364;  Jackson  v.  Col- 
den,  4  Cow.  266;  Sidle  v.  Maxwell,  4  Ohio  St.  236. 

7  Hulings  V.  Guthrie,  4  Pa.  St.  123;  Friedley  v.  Ham- 
ilton, 17  Serg.  &  R.  70;  Barker  v.  Bell,  37  Ala.  354;  Van 
Thornily  v.  Peters,  26  Ohio  St.  471;  Davidson  v.  Cowan, 

1  Dev.  Eq.  470;  and  see  Hendrickson's  Appeal,  24  Pa. 
St.  363. 

8  Thomas  v.  Vanlieu,  28  Cal.  616;  Pixley  v.  Hug- 
gins,  15  Cal.  127;  Jackson  v.  Dubois,  4  Johns.  216; 
Righter  v.  Forrester,  1  Bush,  278;  First  Nat.  Bank  v. 
Hayzlett.  40  Iowa,  659;  Kelly  v.  Mills,  41  Miss.  267: 
Hampton  v.  T^evy,  1  McCord  Eq.  107;  Greenleaf  v.  Edes, 

2  Minn.  264;  Vaughn  v.  Schmalsle,  10  Mont.  197;  Black 
V.  Long,  60  Mo.  181. 

9  Curtis  V.  Root,  20  111.  53;  Bolles  v.  Carli,  12  Minn. 
113;  Wynn  v.  Carter,  20  Wis.  107;  Grant  v.  Dodge,  43 
Me.  489;  Dusenbury  v.  Hulbert,  59  N.  Y.  541;  Thomas 
V.  Hanson,  44  Iowa,  651;  Ahem  v.  White,  39  Md.  409; 
Balen  t.  Mercier,  75  Mich.  42;  Demeter  v.  Wilcox,  115 
Mo.  634,  37  Am.  St.  Rep.  422;  Laidley  v.  Aiken,  80  Iowa, 
112,  20  Am.  St.  Rep.  408;  Stewart  v.  Smith,  36  Minn. 
82,  1  Am.  St.  Rep.  651.  A  mortgage  to  secure  future 
indorsements,  duly  recorded,  has  preference  over  a  judg- 
ment subsequently  entered  against  the  mortgagor, 
whether  such  indorsements  were  made  before  or  after 
the  entry  of  the  judgment:  Ackerman  v.  Hunsicker,  85 
N.  Y.  43,  39  Am.  Rep.  621. 

10  Crane  v.  Turner,  7  Hun,  357;  Hunt  v.  Johnson,  19 
N.  Y.  279;  Jarvis  v.  Dutcher,  16  Wis.  307;  Bank  of 
Greensboro  v.  Clapp,  76  N.  C.  482. 

11  United  States  Ins.  Co.  v,  Shriver,  3  Md.  Ch.  381. 
Compare  "Halstead  v.  Bank  of  Kentucky,  4  J.  J.  Marsh. 
554. 

12  Bowling  V.  Cook,  39  Iowa,  200;  Belden  v.  Meeker, 
2  Lans.  470;  47  N.  Y.  307;  Westbrook  v.  Gleason,  79  N. 
Y.  23;  Bacon  v.  Van  Schoonhoven,  87  N.  Y.  450;  Bums 
v.  Berry,  42  Mich. '5176;  Swasey  v.  wlmerson,  168  Mass. 
318,  60  Am.  St.  Rep.  368. 

13  Merrill  v.  Luce,  6  S.  Dak.  354,  55. Am.  St.  Rep. 
844;  and  see  Merrill  v.  Hurley,  6  S.  Dak.  592.  55  Am. 
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St.  Eep.  859;  Connecticut  etc.  Ins.  Co.  v.  Talbot,  113  Ind. 
373,  3  Am.  St.  Rep.  655;  Bobbins  v.  Larson,  69  Minn. 
436,  65  Am.  St.  Rep.  572. 

14  Boone  Co.  Nat.  Bank  v.  Newkirk,  144  Mo.  472; 
and  see  Hutchinson  v.  First  Nat.  Bank,  133  Ind.  271, 
36  Am.  St  Rep.  537;  Hord  v.  Harlan,  143  Mo.  469. 

§  234a.    Same — Continued. 

The  lien  of  a  secret  or  unrecorded  mortgage  is 
displaced  by  that  of  a  mortgage  subsequently  de- 
livered and  duly  recorded,  even  though  such  re- 
corded mortgage  is  given  to  secure  an  antecedent 
indebtedness.^  Mortgages  for  future  advances 
operate  from  the  time  of  recording,  although  the 
advances  are  not  made  until  a  subsequent  date, 
and  they  have  priority  for  all  advances  made  be- 
fore actual  notice  of  subsequent  encumbrances.^ 
A  record  of  a  mortgage  of  land  on  which  is  grow- 
ing timber  is  constructive  notice  to  the  purchaser 
of  the  timber  from  the  mortgagor  of  the  lien  of 
the  mortgagee  thereon.^  The  recording  of  a  sub- 
sequent mortgage  is  not  such  notice  to  a  prior 
mortgagee  as  to  prevent  him  from  releasing  from 
the  lien  of  his  mortgage  any  property  upon  which 
the  subsequent  mortgagee  has  no  lien.'*  It  is  not 
necessary  that  a  purchase  money  mortgage  should 
be  in  the  names  of  the  vendee  and  vendor,  in  order 
to  convey  record  notice.  A  recital  that  the  in- 
strument is  given  to  secure  purchase  money  may 
amount  to  such  notice  as  make*  inquiry  a  duty.^ 
It  has  been  held  that  the  holder  of  an  unrecorded 
equitable. charge  upon  land,  given  for  a  full  con- 
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sideration  moving  at  the  date  of  its  creation,  is 
entitled  to  priority  over  a  subsequent  legal  mort- 
gage given  to  secure  a  prior  indebtedness,® 

1  Norwood  V.  Norwood,  36  S.  C.  331,  31  Am.  St.  Rep. 
875;  and  see  National  Bank  v.  Whitney,  103  U.  S.  09. 

2  Piatt  T.  Griffith,  27  N.  J.  Eq.  207;  Central  Trust 
CJo.  V.  Iron  Works,  51  N.  J.  Eq.  605,  40  Am.  St.  Rep. 
539;  Tapia  v.  Demartini,  77  Cal.  383,  11  Am.  St.  Rep. 
288;  McDaniels  v.  Colvin,  16  Vt.  300,  42  Am.  Dec.  512. 
But  see  Ladue  v.  Railroad  Co.,  13  Mich.  380,  87  Am. 
Dec.  759;  Spader  v.  Lawler,  17  Ohio,  371,  49  Am.  Dec. 
461. 

3  Webber  v.  Ramsey,  100  Mich.  58,  43  Am.  St.  Rep. 
429. 

4  Sarles  t.  McGee,  1  N.  Dak.  365,  26  Am.  St.  Rep. 
633. 

5  Jeanes  v.  Hizer.  186  Pa.  St.  523. 

6  Martin  v.  Bowen,  51  N.  J.  Eq.  452. 

§  235.    Merger. 

In  cases  where  the  interests  of  the  mortgagor 
and  mortgagee  become  united  in  one  and  the  same 
person,  the  question  frequently  arises  whether  the 
mortgage  is  merged  by  such  unity  of  possession.^ 
As  a  general  rule  in  law,  a  merger  takes  place 
when  the  entire  equitable  and  legal  estates  are 
united  in  the  same  person;^  but  if  there  is  an  out- 
standing intervening  title,  the  foundation  for  the 
merger  does  not  exist,  and  the  merger  does  not 
take  place.^  And  in  equity  the  question  of  mer- 
ger depends  in  each  case  upon  the  interest  and 
intent  of  the  parties,  and  the  demands  of  sub- 
stantial justice.*  There  will  be  no  merger  of  the 
two  estates  in  any  case,  if  it  be  for  the  interest 

Boone  Real  Prop.— 43 


8  285  MOBTOA6E.  578 

of  the  owner  to  keep  tliem  distinct.*^  The  law  will 
even  uphold  a  mortgage  in  favor  of  the  mortgagee 
against  an  intervening  title,  although  the  parties 
had  undertaken  to  discharge  the  mortgage,  pro- 
vided injustice  would  not  be  done  thereby.^  But  in 
no  case,  except  for  the  advancement  of  justice,  will 
equit}'^  uphold  and  keep  alive  a  mortgage  which 
has  been  substantially  satisfied^  In  the  absence 
of  a  special  agreement  to  that  effect,  a  mortgage 
is  not  usually  merged  by  the  taking  of  a  new 
mortgage  from  the  same  party  upon  the  same 
property.®  And  where  a  mortgagee  assigns  or 
transfers  the  mortgage,  and  then  acquires  the  ab- 
solute title,  this  does  not  operate  to  merge  the 
mortgage.®  But  where,  without  having  assigned 
his  mortgage,  he  takes  a  release  of,  or  in  any 
other  way  acquires,  the  equity  of  redemption,  the 
mortgage  is  merged,  unless  the  interest  and  in- 
tent of  the  parties  intervene  to  prevent.*^  Where 
first,  second,  and  third  mortgages  exist  against 
the  same  property,  and  the  third  mortgage  is  by 
deed  absolute  on  its  face,  an  assignment  of  the  first 
mortgage  to  the  third  mortgagee  will  not  merge 
the  first  and  third  mortgages.** 

1  See  James  v.  Johnson,  6  Johns.  Ch.  417;  Freeman 
V.  Paul,  3  Me.  260,  14  Am.  Dec.  237;  Walker  v.  Barker, 
26  Vt.  710;  Forbes  v.  Moffatt,  18  Ves.  384. 

2  Sherman  v.  Abbot,  18  Pick.  448;  Gardner  v.  Astor, 
3  Johns.  Ch.  53,  8  Am.  Dec.  465;  Lockwood  v.  Sturde- 
vant,  6  Conn.  387;  Dickason  v.  Williams,  129  Mass.  182. 
37  Am.  Rep.  316;  Flanigan  v.  Sable,  44  Minn.  417. 
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3  Dutton  T.  Ivos,  5  Mich.  515;  Southworth  t.  Scofield, 
51  N.  Y.  513;  Brooks  v.  Rice,  56  Cal.  428;  Scrivner  v. 
Dietz,  84  Cal.  295;  Davis  v.  Randall,  117  Cal.  12;  Co- 
burn  V.  Stephens,  137  Ind.  C83,  45  Am.  St.  Rep.  218; 
Stantons  v.  Thompson,  49  N.  H.  272. 

4  Walker  v.  Barker,  20  Vt.  710;  Mallory  v.  Hitchcock, 
29  Conn.  127;  Frankly  n  v.  Hay  ward,  61  How.  Pr.  43; 
Smith   V.  Roberts,   62  How.   Pr.   196;   Savings  Bank  v. 
Pierce,  54  Neb.  712;  Knowles  v.  Carpenter,  8  R.  I.  548; 
Evans  v.  Kimball,  1  Allen,  240;  Keith  v.  Wheeler,  159 
Mass.  161;  Boos  v.  Morgan,  130  Ind.  305,  30  Am.  St.  Rep. 
237:    Thomas   v.    Simmons,    103    Ind.    538;    Duncan   v. 
Smith,  37  N.  J.  L.  325;  Richardson  v.  Hockenhull,  85  111. 
124;  Duncan  v.  Drury,  9  Pa.  St.  332;  Davis  v.  Pierce, 
10  Minn.  376;  Grellet  v.  Heilshorn,  4  Nev.  526;  Simon- 
ton  v.  Gray,  34  Me.  50;  Forbes  v.  Moffat,  18  Ves.  384; 
Flanigan  v.  Sable,  44  Minn.  417. 

5  Polk  V.  Reynolds,  31  Md.  106;  Snyder  v.  Snyder,  6 
Mich.  470;  Stantons  v.  Thompson,  49  N.  H.  272. 

6  Webb  V.  Meloy,  32  Wis.  319;  Stantons  v.  Thomp- 
son, 49  N.  H.  272. 

7  McGiven  v.  Wheelock,  7  Barb.  22;  Hutchins  v. 
Carleton,  19  N.  H.  487;  Worthington  v.  Morgan,  16  Sim. 
547;  and  compare  Powell  v.  Smith,  30  Mich.  451;  Knolls 
V.  Barnhart,  71  N.  Y.  474.  Conveyance  by  a  mortgagee 
in  possession  after  default  merges  the  mortgage:  Welsh 
V.  Phillips,  54  Ala.  309,  25  Am.  Rep.  679. 

8  Drury  v,  Briscoe,  42  Md.  154;  Christian  v.  New- 
berry, 61  Mo.  446.  See  Ex  parte  Higgins,  3  De  Gex  & 
J.  33;  Rawiszer  v.  Hamilton,  51  How.  Pr.  297. 

9  White  v.  Hampton,  13  Iowa,  259;  Purdy  v.  Hunt- 
ington, 42  N.  Y.  331,  1  Am.  Rep.  532;  Kellogg  v.  Ames, 
41  N.  Y.  259.    See  Carpenter  v.  Gleason,  58  Vt.  244. 

10  Wilhelmi  v.  Leonard,  13  Iowa,  330;  Stantons  v. 
Thompson,  49  N.  H.  272;  Lyman  v.  Gedney,  114  111.  388, 
55  Am.  Rep.  871;  and  see  Shaver  v.  Williams,  87  111. 
469;  Besser  v.  Hawthorne,  3  Or.  129;  Tower  v.  Divine, 

37  Mich.  443;  Knowles  v.  Lawton,  18  Ga.  476;  Fithian 
T.  Corwin,  17  Ohio  St.  118;  New  Jersey  Ins.  Co.  v. 
Meeker,  40  N.  J.  L.  18. 

11  Buzzell  v.  Still,  63  Vt.  490,  25  Am.  St.  Rep.  777. 
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§-  236.    Subrogation. 

Subrogation  or  substitution,  by  operation  of 
law,  to  the  rights  and  interests  of  the  mortgagee 
in  the  land  arises  or  proceeds  on  the  theory  that 
the  mortgage  debt  is  paid.^  The  doctrine  is 
founded  upon  the  equitable  principle  that,  the 
mortgage  being  intended  as  security  for  the  pay- 
ment of  the  debt,  one  who  pays  the  debt  acquires 
a  right  to  the  security.*  Thus,  the  holder  of  a 
junior  mortgage  is  entitled  to  be  subrogated  to  the 
rights  of  the  senior  mortgagee  upon  payment  of 
the  amount  of  the  senior  mortgage.^  And  al- 
though subrogation  generally  takes  place  between 
cocreditors,  where  the  junior  pays  the  debt  due 
to  the  senior,  to  secure  his  own  claim,"*  yet  it 
also  arises  from  the  transactions  of  principals  and 
sureties,^  and  sometimes  between  cosureties  or  co- 
guarantors.®  But  it  is  not  allowed  to  volunteer 
purchaser  or  strangers,  unless  there  is  some  pe- 
culiar equitable  relation  in  the  transaction,'^  and 
never  to  mere  meddlers.®  The  party  must  stand 
in  such  a  situation  with  respect  to  the  debt  or  the 
property  that  it  is  his  duty  or  his  interest  to  pay 
the  debt  for  his  own  protection.  The  general  rule, 
however,  is,  that  any  person  who  has  the  right  to 
redeem  the  mortgage,  and  actually  does  redeem  it, 
is  entitled  for  his  indemnity  to  be  subrogated  to 
the  lien  of  the  mortgage  and  to  hold  the  land  un- 
til he  is  reimbursed  to  the  amount  so  paid.^  But 
there  can  be  no  subrogation  or  substitution  on 
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any  terms  so  long  as  the  debt  remains  unsatisfied, 
though  in  part  only.*^  So  the  right  to  subro- 
gation may  be  forfeited  by  laches. -^^  And  sub- 
rogation will  not  be  enforced  to  the  prejudice  of 
a  bona  fide  innocent  purchaser.**  And  the  tight 
does  not  exist  in  favor  of  the  holder  of  a  second 
mortgage  to  the  prejudice  of  the  paramount  lien.** 

1  Ellsworth  V.  Lockwood,  42  N.  Y.  97;  Carter  v.  Tay- 
lor, 3  Head,  30;  Baldwin  y.  Thompson,  6  La.  474;  Lamb 
V.  Montage,  112  Mass.  352. 

2  Cox  V.  Wheeler,  7  Paige,  258;  Goscin  v.  Brown,  11 
Pa.  St.  527;  Roddy's  Appeal,  72  Pa.  St.  98;  Miller  v.  Win- 
chell,  70  N.  Y.  437;  Lockwood  v.  Mars,  3  Nev.  138;  and 
see  Rardin  v.  Walpole,  38  Ind.  146;  Robinson  v.  Urqu- 
hart,  12  N.  J.  Eq.  515;  Walker  v.  King,  45  Vt.  525. 

3  Dings  V.  Parshall,  7  Hun,  522;  Twombly  v.  Cassidy, 
82  N.  Y.  155;  Marshall  v.  Ruddick,  28  Iowa,  487;  Gard- 
ner V.  Emerson,  40  111.  296;  Wood  v.  Hubbard,  50  Vt. 
82;  Carpentier  v.  Brenham,  40  Cal.  221;  Worcester  Nat. 
rank  V.  Cheeney,  87  111.  602;  Gilbert  v.  Gilbert,  39  Iowa, 
657;  and  see  Homeopathic  Mut.  Life  Ins.  Co.  v.  Mar- 
shall, 32  N.  J.  Eq.  103;  Brewer  v.  Nash,  16  Vt.  458; 
Jellison  v.  Halloran,  44  Minn.  199;  Emmert  v.  Thomp- 
son, 49  Minn.  386,  32  Am.  St.  Rep.  566;  Hubbard  v. 
Knight,  52  Neb.  400. 

4  See  Flachs  v.  Kelly,  30  111.  462;  Brainard  v.  Cooper, 
10  N.  Y.  356;  Ellsworth  v.  Lockwood,  42  N.  Y.  89. 

5  Root  V.  Bancroft,  10  Met.  48;  CuUum  v.  Branch 
Bank,  23  Ala.  797;  Hayes  v.  Ward,  4  Johns.  Ch.  123; 
Burton  v.  Wheeler,  7  Ired.  Eq.  217;  Havens  v.  Willis, 
100  N.  Y.  482;  Nettleton  v.  Loan  Co.,  54  Minn.  395,  40 
Am.  St.  Rep.  342;  Fields  v.  Sherrill,  18  Kan.  365;  Muller 
V.  Wadlington,  5  S.  C.  342;  Drew  v.  Lockett,  32  Beav. 
499. 

6  Low  V.  Smart,  5  N.  H.  353;  Cheesebrough  v.  Mil- 
lard, 1  Johns.  Ch.  409;  Stamford  Bank  v.  Benedict,  15 
Conn.  437:  Dye  v.  Mann,  10  Mich.  291:  Muir  v.  Berk- 
shire, 52  Ind.  149;  Skinner  v.  Tirrell,  159  Mass.  474,  38 
.Am.  St.  Rep.  447;  Campbell  t.  Foster  Home  Assn.,  163 
Pa.  St.  609,  43  Am.  St.  Rep.  818. 
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7  Muir  V.  Berkshire,  52  Ind.  149;  Coe  v.  New  Jersey 
etc.  R.  R.  Co.<  31  N.  J.  Eq.  136;  and  see  Bayard  v.  Me- 
Graw,  1  Bradw.  134;  Tradesmen's  Bldg.  etc.  Assn.  t. 
Thompson,  32  N.  J.  Eq.  133. 

8  Muir  V.  Berkshire,  52  Ind.  149;  Heisler  t.  Aultman, 
56  Minn.  454,  45  Am.  St.  Rep.  486. 

9  Gatewood  t.  Gatewood,  75  Va.  407. 

10  Forest  Oil  Co.'s  Appeal,  118  Pa.  St.  138,  4  Am.  St. 
Rep.  584;  Graff's  Estate,  139  Pa.  St.  69.  See  Mallorv  t. 
Dauber,  83  Ky.  239;  Skinkle  v.  Huffman,  52  Neb.  20. 

11  Ocobock  V.  Baker,  52  Neb.  447,  66  Am.  St.  Rep. 
519;  and  see  Hosmer  v.  Campbell,  98  HI.  572;  Ross  v. 
Duggan,  5  Colo.  85. 

12  Gerdine  v.  Menage,  41  Minn.  417;  Ahern  v.  Free- 
man, 46  Minn.  156,  24  Am.  St.  Rep.  206. 

13  Skinkle  v.  Huffman,  52  Neb.  20. 

§  237.    Insurance. 

A  mortgagor  has  an  insurable  interest  to  the 
full  value  of  the  mortgaged  property/  and  such 
interest  continues  so  long  as  he  has  a  right  to  re- 
deem the  land.^  Upon  a  loss  he  is  entitled  to  re- 
cover the  whole  amount  insured;^  and  the  fact 
that  the  mortgagee  is  in  possession  of  the  premises 
is  immaterial.*  If  the  mortgage  contains  a  pro- 
vision which  requires  the  mortgagor  to  insure  for 
the  benefit  of  the  mortgagee,  and  he  does  so,  the 
mortgagee  is  regarded  as  having  an  equitable  lien 
upon  the  proceeds  of  the  policy,  although  it  was 
taken  out  in  the  name  of  the  mortgagor,  and  was 
not  assigned  to  the  mortgagee.^  If  the  mort- 
gagor fails  to  insure  as  provided  in  the  mortgage, 
the  mortgagee  may  cause  insurance  to  be  made, 
and  charge  the  premium  to  the  estate  in  render- 
ing his  account.^    If  there  is  no  provision  in  the 
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mortgage  for  insurance  for  the  benefit  of  the 
mortgagee,  the  fact  that  the  mortgagor  has  taken 
ont  a  policy  covering  the  mortgaged  premises  gives 
the  mortgagee  no  claim  upon  the  policy  or  the  pro- 
ceeds of  itJ  A  mortgagee  may  insure  his  interest 
as  mortgagee,®  or  he  may  insure  as  general  owner, 
without  disclosing  his  interest,  unless  interrogated 
in  reference  thereto.^  His  insurable  interest  is 
measured  by  the  amount  of  his  claim.*®  Upon  an 
application  for  insurance,  a  misrepresentation 
made  in  answer  to  inquiry  as  to  the  existence  of  a 
mortgage  upon  the  premises  will  invalidate  the 
, policy.**  A  mortgagee  is  still  protected  by  a  pol- 
icy of  insurance  made  payable  to  him,  though  he 
has  foreclosed  the  mortgage  and  purchased  the 
property  at  the  sale,  if  the  mortgagor  retains  the 
right  to  redeem  from  the  sale.*^ 

1  Nichols  V.  Baxter,  5  R.  I.  491;  Essex  Rnv.  'Bar\\  v. 
Insurance  Co.,  57  Conn.  o.^5;  Stephens  v.  Illinois  Mnt. 
Fire  Ins.  Co..  43  111.  327;  Strons:  r.  Manufacturers'  Ins. 
Co.,  10  Pick.  40,  20  Am.  Dec.  507. 

2  Strong  v.  Manufacturers'  Ins.  Co.,  10  Pick.  40,  20 
Am.  Dec.  507;  Hodges  v.  Tennessee  etc.  Ins.  Co.,  8  N. 
Y.  416;  Waring  v.  Loder,  53  N.  Y.  581. 

3  Strong  v.  Manufacturers'  Ins.  Co.,  10  Pick.  40,  20 
Am.  Dec.  507;  Nordyke  v.  Gery,  112  Ind.  535,  2  Am.  St. 
Rep.  219. 

4  IlUnois  Fire  Ins.  Co.  v.  Stanton,  57  111.  354. 

5  Providence  County  Bank  v.  Benson,  24  Pick.  204; 
Cromwell  v.  Brooklyn  Fire  Ins.  Co.,  44  N.  Y.  47,  4  Am. 
Rep.  641;  Dunlap  v.  Avery,  23  Hun,  509;  In  re  Sands 
Ale  Brewing  Co.,  3  Biss.  175;  Hazard  v.  Draper,  7  Allen, 
267;  Vernon  v.  Smith,  5  Bnrn.  &  Aid.  1.  Compare 
Stearns  v.  Quincy  Mut.  Fire  Ins.  Co.,  124  Mass.  61,  26 
Am.  Rep.  647. 
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6  Fowley  v.  Palmer,  5  Gray,  549. 

7  Plimpton  v.  Insurance  Co.,  43  Vt.  497;  Hansox  t. 
Fishing  Ins.  Co.,  3  Sum.  132;  Carter  v.  Rockett,  8  Paige, 
437;  Powles  v.  Innes,  11  Mees.  &  W.  10;  and  see  Dob- 
son  V.  Land,  8  Hare,  216;  White  v.  Brown,  2  Cush.  412. 

8  White  V.  Brown,  2  Cush.  412;  Foster  v.  Van  Reed, 
70  N.  Y.  19,  2G  Am.  Rep.  544;  Carpenter  t.  Providence 
Ins.  Co.,  16  Pet.  495. 

9  Norwich  Fire  Ins.  Co.  v.  Boomer,  52  111.  442;  Sus- 
sex Co.  Mut.  Ins.  Co.  V.  Woodruff,  26  N.  J.  L.  541. 

10  Kernochan  v.  Nev  York  etc.  Ins.  Co.,  5  Duer,  1; 
17  N.  Y.  428;  Smith  v.  Columbia  Ins.  Co.^  17  Pa.  St. 
253,  55  Am.  Dec.  546;  Excelsior  etc.  Ins.  Co.  v.  Roval 
Ins.  Co.,  7  Lans.  138;  55  N.  Y.  343,  14  Am.  Rep.  271. 
Compare  King  v.  State  Mut.  Fire  Ins.  Co.,  7  Cush.  1; 
Clark  V.  Wilson,  103  Mass.  221,  4  Am.  Rep.  532;  Mcln- 
tire  V.  Plaisted,  68  Me.  363. 

11  Smith  V.  Columbia  Ins.  Co.,  17  Pa.  St.  253,  55  Am. 
Dec.  546;  Draper  v.  Charter  Oak  Ins.  Co.,  2  Allen,  5G9; 
Van  Buren  v.  St.  Joseph  etc.  Ins.  Co.,  28  Mich.  398. 
Compare  Holmes  v.  Drew,  16  Hun,  491;  Lycoming  Jns. 
Co.  V.  Jackson,  83  111.  302;  Titus  v.  Glens  FaUs  Ins.  Co.. 
81  N.  Y.  410. 

12  National  Bank  v.  Insurance  Co.,  88  Cal.  497,  22 
Am.  St.  Rep.  324. 

§  238.  When  a  Violation  of  Condition  in  Policy 
of  Insurance. 
A  mortgage  of  insured  premises  by  a  deed  ab- 
solute in  form  is  within  a  condition  of  the  policy 
that  it  shall  become  void  upon  an  alienation  of  the 
property  insured,-^  and  will  avoid  the  policy;* 
otherwise,  however,  if  a  separate  defeasance  be  ex- 
ecuted at  the  same  time,  and  is  seasonably  re- 
corded.^ And  a  mortgage  which  creates  but  a  lien 
or  security,  and  which  does  not  transfer  the  title, 
is  held  not  to  be  within  a  condition  against  alien- 
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ation.^  But  after  a  complete  transfer  of  title  by 
foreclosure,  it  is  then  regarded  as  an  alienation 
within  the  condition.*^  So  of  a  conveyance  and 
mortgage  hack  to  secure  the  purchase  money.®  A 
condition  against  alienation  ^^in  whole  or  in 
part/'''  or  against  an  "alteration  of  ownership/^® 
is  held  to  he  violated  by  a  mortgage  of  the  insured 
premises.®  A  policy,  loss  payable  to  a  mortgagee, 
providing  that  it  should  be  void  if  foreclosure  pro- 
ceedings should  be  commenced  against  the  insured 
property,  is  rendered  void  even  where  such  pro- 
ceedings are  instituted  by  the  mortgagee.^^  A 
change  in  the  possession  of  the  insured  premises 
will  not  avoid  a  policy  of  insurance  made  payable 
to  a  mortgagee,  if  he  was  not  aware  of  such 
change,  and  the  policy  provided  that  it  should 
not  affect  him,  unless  he  should  fail  to  give  notice 
thereof  after  the  change  became  known  to  him.** 

1  Western  etc.  Ins.  Co.  v.  Riker,  10  Mich.  279.  But 
compare  Hodges  v.  Tennessee  etc.  Ins.  Co.,  8  N.  Y.  416; 
Holbrook  v.  American  Ins.  Co.,  1  Curt.  193. 

2  Tomlinson  v.  Monmouth  etc.  Ins.  Co.,  47  Me.  232; 
Foote  v.  Hartford  Ins.  Co.,  119  Mass.  259. 

3  Smith  v.  Monmouth  etc.  Ins.  Co.,  50  Me.  96. 

4  Conover  v.  Mutual  Ins.  Co.,  1  N.  Y.  290;  Shepherd 
V.  Union  etc.  Ins.  Co.,  38  N.  H.  232;  Pollard  v.  Somer- 
set etc.  Ins.  Co.,  42  Me.  221;  Commercial  Ins.  Co.  v. 
Spankneble,  52  111.  53,  4  Am.  Rep.  582;  Howard  Fire 
Ins.  Co.  V.  Bruner,  23  Pa.  St.  50;  Jackson  v.  Massachu- 
setts etc.  Ins.  Co.,  23  Pick.  418,  34  Am.  Dec.  69.  But 
see  Indiana  etc.  Ins.  Co.  v.  Coquillard,  2  Ind.  645. 

5  McLaren  v.  Hartford  Fire  Ins.  Co.,  5  N.  Y.  151; 
Georgia  Home  Ins.  Co.  v.  Kinnier,  28  Gratt.  88;  Macom- 
ber  V.  Cambiidge  etc.  Ins.  Co.,  8  Cush.  133;  Brunswick 
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Sav.  Inst.  V.  Commercial  etc.  Ins.  Co.,  68  Me.  313;  Mt. 
Vernon  Mfg.  Co.  v.  Summit  etc.  Ins.  Co.,  10  Ohio  St. 
347.  Compare  Mclntire  t.  Norwich  Fire  Ins.  Co.,  102 
Mass.  230. 

6  Titlemore  v.  Vermont  etc.  Ins.  Co.,  "20  Vt.  5<G. 
Compare  Kernochan  v.  New  York  etc.  Ins.  Co.,  17  N. 
Y.  428;  Foster  v.  Equitable  etc.  Ins.  Co,,  2  Gray,  216; 
Savage  v.  Howard  Ins.  Co.,  52  N.  Y.  502,  11  Am.  Rep. 
741. 

7  Abbott  V*  Hampden  etc.  Ins.  Co.,  30  Me.  414. 

8  Edmands  y.  Mutual  etc.  Ins.  Co.,  1  Allen,  311,  79 
Am.  Dec.  746. 

9  EdmandB  v.  Mutual  etc.  Ins.  Co.,  1  Allen,  311;  Bates 
V.  Commercial  Ins.  Co.,  2  Cin.  Rep.  195;  and  see  Gould 
V.  Holland  Purchase  Ins.  Co.,  16  Hun,  538.  Compare 
Hartford  Fire  Ins.  Co.  v.  Walsh,  54  111.  164,  5  Am.  Rep. 
115;  sec.  215,  ante. 

10  Titus  V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410;  8  Abb. 
N.  C.  315. 

11  National  Bank  v.  Union  Ins.  Co.,  88  Cal.  497,  22 
Am.  St.  Rep.  324. 

§  239.     Construction  and  Validity  of. 

As  a  general  rule,  a  mortgage  is  to  be  construed, 
and  its  validity  tested,  by  the  laws  of  the  place 
where  it  is  executed/  and  which  were  in  force  at 
the  time  of  its  execution  and  delivery.*  But  the 
contract,  so  far  as  it  is  personal,  will  be  controlled 
by  the  law  prevailing  at  the  place  of  perform- 
ance;^ as,  where  a  mortgage  is  executed  in  one 
state,  and  the  mortgage  debt  is  made  payable  in 
another  state  where  the  land  is  situated,  the  legal 
effect  of  the  contract  is  governed  by  the  law  of 
the  latter  state.'*  Again,  it  is  a  well-settled  rule, 
that  the  acquisition  of  title  to  real  property  must 
be  regulated  agreeably  to  the  law  of  the  place 
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where  it  is  situated,*^  and  this  applies  as  well  to 
mortgages;®  therefore,  as  it  respects  the  validity 
of  a  mortgage  as  a  conveyance  of  land,  it 
must  he  tested  by  the  law  of  the  place  where 
the  land  lies.''  It  is  accordingly  held  that  a  mort- 
gage to  secure  future  advances,  and  covering  lands 
ill  a  state  where  such  form  of  mortgage  is  invalid, 
will  not  be  recognized  in  that  state,  although  exe- 
cuted in  a  state  where  such  a  mortgage  would  be 
valid.^  By  the  weight  of  authority,  mortgages 
and  notes  secured  thereby  executed  at  the  same 
time  and  as  one  transaction  are  to  be  construed 
together,  and,  so  far  as  possible,  as  one  instru- 
ment.^ A  defective  description  of  the  land  in  a 
miortgage  may  be  aided,  and  the  land  identified,  by 
parol  evidence.*®  And  it  is  not  indispensable  to 
the  identification  of  the  land  that  the  mortgagee 
.  should  have  been  placed  in  actual  possession  of 
the  premises.**  In  case  of  ambiguity  a  mortgage 
must  be  construed  most  strongly  against  the  mort- 
gagor.*^ 

1  De  Wolf  V.  Johnson,  10  Wheat.  367;  Bwill  v.  Will- 
iamson, 14  Ala.  55;  Andrews  v.  Torrey,  14  N.  J,  Eq.  355. 
Ompare  Dobbin  v.  Hewett,  19  La.  Ann.  513;  Cope  v. 
Wheeler,  41  N.  Y.  303. 

2  Olson  V.  Nelson,  3  Minn.  53;  Scheible  v.  Bacho,  41 
Ala.  423:  Nowton  v.  Wilson,  31  Ark.  484;  Harrison  v. 
Styers,  74  N.  C.  290.  But  see  Stillman  v.  Looney,  3 
Cold.  20. 

3  See  Nichols  v.  Cossett,  1  Root,  294;  Peck  v.  Mayo, 
14  Vt.  38;  Baum  v.  Birchall,  150  Pa.  St.  1G4,  30  Am.  St. 
Rep.  797;  Richardson  v.  De  Giverville,  107  Mo.  422,  28 
Am.  St.  Rep.  426;  Scudder  v.  Union  Nat.  Bank,  91  U. 
S.  406. 
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4  Duncan  t.  Helm,  22  La.  Ann.  418;  and  see  Newman 
V.  Kershaw,  10  Wis.  333;  Townsend  v.  Riley,  46  N.  H. 
300. 

5  Goddard  v.  Sawyer,  9  Allen,  78;  Lindley  t.  O'Reilly, 
50  N.  J.  Eq.  636,  7  Am.  St.  Rep.  802. 

6  Ho9ford  T.  Nichols,  1  Paige,  220. 

7  Goddard  v.  Sawyer,  9  Allen,  78;  Griffin  v.  Griffin, 
18  N.  J.  £q.  104;  and  see  Lyon  y.  McRyaine,  24t  Iowa,  9; 
Fessenden  v.  Taft,  65  N.  H.  39;  Farmers*  Loan  etc.  Co. 
V.  Postal  Tel.  Co.,  55  Conn.  334,  3  Am.  St  Rep.  53. 

8  Goddard  t.  Sawyer,  9  Allen,  78. 

9  Schultz  T.  Plankinton  Bank,  141  HI.  116,  33  Am.  St. 
Rep.  290;  Lantry  v.  French,  33  Neb.  524;  Chambers  v. 
Marks,  93  Ala.  412;  Noell  v.  Yaines,  68  Mo.  649;  Swear- 
ingen  t.  Lahner,  93  Iowa,  147,  57  Am.  St.  Rep.  261; 
Wheeler  etc.  Mfg.  Co.  v.  Howard,  28  Fed.  Rep.  741;  and 
see  Weyh  v.  Boylan,  85  N.  Y.  394,  39  Am.  Rep.  66^. 
But  see,  as  favoring  the  opposite  view,  McClelland  v. 
Bishop,  42  Ohio  St.  113;  White  v.  Miller,  52  Minn.  367; 
Railway  Co.  v.  Sprague,  103  U.  S.  756. 

10  Lanman  v.  Crooker,  97  Ind.  163,  49  Am.  Rep.  437; 
Derrick  v.  Sams,  98  Ga.  397,  58  Am.  St.  Rep.  309;  Shore 
V.  Miller,  80  Ga.  93,  12  Am.  St.  Rep.  239. 

11  O'Neal   V.  Seixas,    85    Ala.    80;    Vanvalkenberg 
V.  Mortgage  Co.,  87  Fed.  Rep.  617. 

12  Seay  v.  McCormick,  68  Ala.  549. 

§  240.    Illegality  of  Consideration^  etc.  • 

A  sufficient  consideration  is  necessary  to  sup- 
port a  mortgage/  but  none  need  be  proved,  at 
common  law,  if  the  mortgage  be  under  seal.^  If 
the  consideration  be  illegal,*  or  against  public 
policy,^  it  will  avoid  the  mortgage.*  But  where 
the  consideration  is  made  up  of  several  distinct 
transactions,  some  of  which  are  illegal,  and  the 
part  which  is  legal  can  be  separated  with  certainty 
from  the  part  which  is  illegal,  the  mortgage  will 


689  icoBTOAOB.  1 240 

be  upheld  for  that  part  of  the  eonBideration  free 
from  illegality.^  A  mortgage  upon  usurious  con- 
sideration is  void  only  as  against  the  mortgagor 
and  those  lawfully  holding  under  him,  and  can- 
not be  avoided  by  a  purchaser  of  the  mere  equity 
of  redemption.''  Illegality  of  consideration  must 
'be  made  out  by  clear  pfoof,  and  the  burden  of 
proof  rests  upon  the  party  alleging  the  illegality.® 
A  mortgage  procured  through  fraud,®  or  ob- 
tained by  duress,  is  void;*^  but  in  the  former 
ease  a  fraudulent  intent  on  the  part  of  the  mort- 
gagee must  be  shown,**  and  in  the  latter  case,  if 
by  duress  of  imprisonment,  it  must  appear  that 
the  imprisonment  was  unlawful  and  that  the 
mortgage  was  executed  in 'order  to  obtain  a  re- 
lease therefrom.*^ 

1  Fisher  v.  Meister,  24  Mich.  447;  Hannan  v.  Han- 
nan,  123  Mass.  441,  25  Am.  Rep.  121;  and  see  Bush  v. 
Cooper,  26  Miss.  599,  59  Am.  Dec.  270;  Haden  v.  Bud- 
densick,  4  Hun,  649;  Schenck  v.  O'Neil,  23  Hun,  209; 
Bramhall  v.  Flood,  41  Conn.  68;  Magruder  v.  State  Bank, 
18  Ark.  9.  There  may  be  a  valid  gift  of  a  mortgage: 
Peabody  v.  Peabody,  59  Ind.  556. 

2  Parker  v.  Parmele,  20  Johns.  130,  11  Am.  Dec.  253; 
Farnum  v.  Burnett,  21  N.  J.  Eq.  87.  In  New  York, 
the  presumptive  evidence  of  a  suflScient  consideration 
afforded  by  a  seal  may  be  rebutted:  See  Craver  v.  Wil- 
son, 14  Abb.  Pr.,  N.  S.,  374. 

3  Baker  v.  Collins,  9  Allen,  253;  Senzeneau  v.  Saloy, 
21  La.  Ann.  305;  Hyatt  v.  James,  2  Bush,  463;  Crowder 
V.  Reed,  80  Ind.  1. 

4  Gilbert  v.  Holmes,  64  111.  548;  Wildey  v.  Collier,  7 
Md.  273,  61  Am.  Dec.  346;  Atwood  v.  Fisk,  101  Mass. 
363;  Lautz  v.  Buckingham,  4  Lans.  484;  Thompson  v. 
Hickey,  8  Abb.  N.  C.  159;  Riddle  v.  Hall,  99  Pa.  St.  116; 
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McQuade  v.  Rosecrans,  36  Ohio  St.  442.    Compare  Micon 
T.  Ashnwt,  55  Ala.  607. 

5  See  ColliM  v.  Blantern,  2  Wils.  341;  Brewster  v. 
Madden,  15  Kan.  249;  Patterson  v.  Donner.  48  Cal.  3G9; 
Deming  v.  State,  23  Ind.  416;  Basket  v.  Moss,  115  N.  C. 
464,  44  Am.  St.  Rep.  470;  Qnirk  v.  Muller,  14  Mont.  474. 
43  Am.  St.  Rep.  651;  Goodrich  t.  Tenney,  144  111.  429, 
36  Am.  St.  Rep.  462. 

6  Feldman  v.  Gamble,  26  N.  J.  Eq.  494;  Cook  v. 
Barnes,  36  N.  Y.  520.  See  Johnson  v.  Richardson,  38 
N.  H.  353;  At  wood  v.  Fisk,  101  Mass.  363.  It  has  been 
held  that  a  mortgage  given  to  secure  the  payment  of  a 
loan,  and  dated  on  a  secular  day  of  the  week,  m-ay  be 
enforced,  although  the  note  was  made  and  delivered  and 
the  money  borrowed  on  Sunday:  Gwinn  v.  Simes,  61  Mo. 
335.    Compare  Faxon  v.  Folvey,  110  Mass.  392.  • 

7  Green  v.  Kemp,  13  Mass.  515,  7  Am.  Dec.  169;  Pin- 
nell  V.  Boyd,  33  N.  J.  Eq.  190;  and  see  Gerrish  v.  Maco, 
9  Gray,  237;  Westerfield  v.  Bried,  26  N.  J.  Eq.  357; 
More  V.  Deyoe,  22  Hun,  208;  Berdan  v.  Sedtn\ick,  44 
N.  Y.  626;  Maher  v.  Lanfrom,  86  111.  513;  Wright  v. 
Bundy,  11  Ind.  398;  Waterman  v.  Curtis,  26  Conn.  241; 
Cavow  V.  Kelly,  59  Barb.  239;  Greene  v.  Tyler,  39  Pa. 
St.  361.  That  the  defense  of  usury  is  personal  to  the 
mortgagor,  see  Lamoille  County  Bank  v.  Bingham,  50 
Vt.  105,  28  Am.  Rep.  490;  McGuire  v.  Van  Pelt,  55  Ala. 
344;  Sayre  v.  Fenno,  3  Ala.  458. 

8  Brigham  t.  Potter,  14  Gray,  522;  Stuart  v.  Phelps, 
39  Iowa,  14. 

9  Gross  V.  McKee,  53  Miss.  536;  Wartemberg  v.  Spie- 
gel, 31  Mich.  400;  Wright  v.  Peet,  36  Mich.  213;  Mason 
V.  Daly,  117  Mass.  403;  Phillips  v.  McGrath,  62  Wis. 
124.  Compare  Starke  v.  Etheridge,  71  N.  C.  240;  Wright 
V.  Morgan,  4  Baxt.  385;  Sanborn  v.  Osgood,  16  N.  H.  112. 

10  Eyster  v.  Hatheway,  50  111.  521;  Central  Bank  v. 
Copeland,  18  Md.  305;  Fisher  v.  Bishop,  108  N.  Y.  25, 

2  Am.  St.  Rep.  357. 

11  Mackler  v.  McClelland,  21  La.  Ann.  579;  and  see 
Blackwell  v.  Cnmmings,  68  N.  C.  121;  Pollock  v.  Meyer, 
96  Ala.  172;  Albcrger  v.  White,  117  Mo.  347;  Olmstead 
V.  Mattison,  45  Mich.  617;  Subin  v.  Fuel  Co.,  25  Or.  15, 
42  Am.  St.  Rep.  756. 
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12  Plant  V.  Gunn,  2  Woods,  372;  and  see  Snyder  v. 
Braden,  58  Ind.  143;  Compton  v.  Bunker  Hill  Bank,  96 
111.  301,  36  Am.  Rep.  147;  Bush  t.  Brown,  49  Ind.  573, 
19  Am.  Rep.  695. 

§  240a.    Same — Continued. 

One  who  takes  a  mortgage,  surrendering  there- 
for a  prior  mortgage  with  the  accrued  interest 
thereon,  is  entitled  to  be  regarded  as  a  mortgagee 
for  a  valuable  consideration.^  The  alteration  of 
a  note  secured  by  mortgage  avoids  the  note,  but 
does  not  affect  the  mortgage,  which  may  be  en- 
forced to  compel  payment  of  the  debt  for  which 
the  note  was  given.^  And  it  is  held  that  a  mort- 
gage executed  by  a  married  woman,  in  conjunc- 
tion with  her  husband,  although  on  land  not  her 
separate  estate,  is  valid  and  binding,  notwith- 
standing the  note  secured  is  void  because  of  her 
coverture.*  But  an  unauthorized  and  material 
alteration  of  a  mortgage  by  the  mortgagee  or  with 
his  privity,  after  its  execution,  is  presumptively 
fraudulent,  and  vitiates  the  instrument."*  A 
mortgage  designed  and  made  for  the  benefit  of 
the  mortgagor  to  enable  him  to  continue  in  busi- 
ness, by  placing  his  property  beyond  the  reach  of 
legal  process,  is  void  as  to  creditors,  although  in- 
tended in  good  faith  for  the  ultimate  benefit  of 
all  the  creditors  by  preventing  a  sacrifice  of  the 
property.^  A  forged  mortgage  is  absolutely  void, 
and  no  title  passes  by  a  sale  thereunder.®  A 
mortgage,  in  every  other  respect  complete  and 
formal,  is  not  vitiated  by  a  mere  informality  in 
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the  certificate  of  acknowledgment^  And  the 
omission  of  the  date  in  the  certificate  of  acknowl- 
edgment does  not  render  the  lien'  of  the  mortgage 
void  if  the  date  of  acknowledgment  clearly  ap- 
pears from  the  whole  instrument.®  A  deed  of 
trust,  defectively  acknowledged,  is  valid  between 
the  immediate  parties  and  those  having  actual  no- 
tice.®  By  executing  a  mortgage,  the  mortgagor 
conclusively  acknowledges  the  validity  of  the  in- 
debtedness, and  his  liability  to  pay  the  same,  and 
neither  he,  nor  any  person  succeeding  to  his 
right,  is  in  a  position  to  question  the  validity  of 
the  mortgage.*® 

1  Constant  v.  University,  111  N.  Y.  604,  7  Am.  St. 
Hep.  769. 

2  Smith  V.  Smith,  27  S.  C.  166,  13  Am.  St.  Rep.  633; 
and  see  Reid  t.  Abernethy,  77  Iowa,  438. 

3  Comings  v.  Leedy,  114  Mo.  454. 

4  Russell  v.  Reed,  36  Minn.  376;  Meyer  v.  Haneke, 
55  N.  Y.  412.  Compare  Foote  v.  Hambrick,  70  Miss.  357. 
35  Am.  St.  Rep.  631. 

5  Sabin  v.  Fuel  Co.,  25  Or.  15,  42  Am.  St.  Rep.  756. 

6  Finley  v.  Bubb,  144  Mo.  403. 

7  Fitch  V.  Steam  Mill  Co.,  80  Me.  34;  and  see  Hutch- 
inson V.  Ainsworth,  73  Cal.  452,  2  Am.  St.  Rep.  823. 

8  Dahlem*s  Estate,  175  Pa.  St.  455,  52  Am.  St.  Rep. 
848;  and  see  Cover  v.  Manaway,  115  Pa,  St.  338,  2  Am. 
St.  Rep.  552. 

9  Bennett  v.  Shipley,  82  Mo.  448;  Hannah  t.  Davis, 
112  Mo.  599. 

10  Clark  v.  Locke,  9  N.  Y.  Supp.  918. 

§  241.    Nature  of  Foreclosure. 

Foreclosure  is  the  process  adopted  hy  the  mort- 
gagee for  extinguishing  the  mortgagor's  right  of 
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redemption,  whereby  the  estate  becomes  the  ab- 
solute property  of  the  mortgagee.^  At  any  time 
after  the  debt  becomes  due,  and  a*  default  is  made 
in  the  payment  of  it  according  to  the  terms  of 
the  contract,  the  mortgagee  may  exhibit  his  bill 
in  a  court  of  equity  against  the  mortgagor,  and 
compel  him  to  redeem  by  the  payment  of  the 
debt,  or  submit  to  a  foreclosure,  and  be  forever 
barred  any  right  of  redemption.^  This  process, 
known  as  a  "strict  foreclosure,"  is  the  usual  Eng- 
lish practice,*  and  it  was  adopted  in  several  of 
the  states."*  It  is  a  severe  remedy,  and  should 
be  adopted  only  where  the  interests  of  both  par- 
ties require  it.^  In  New  York  it  is  rarely  pursued, 
except  in  cases  where  a  foreclosure  has  once  been 
had,  and  the  premises  sold;  but  some  judgment 
creditor,  or  person  similarly  situated,  not  having 
been  made  a  party,  has  a  right  to  redeem.®  A 
more  prevalent  mode  of  foreclosure  in  the  United 
States  is  by  a  sale  of  the  property  to  the  high- 
est bidder  under  the  direction  of  an  officer  of  the 
court,  the  proceeds  being  applied  to  the  discharge 
of  encumbrances  according  to  priority,  and  the 
balance,  if  any,  is  paid  over  to  the  mortgagor.'' 
But  both  the  modes  above  mentioned  are  to  a 
great  extent  superseded  by  statutory  enactments 
on  the  subject  in  the  several  states;^  and  where 
this  is  the  case  the  provisions  of  the  statute  should 
be  strictly  pursued.®  The  right  to  foreclose  may 
be  lost  by  lapse  of  time;*^  as  where  the  mortgagor 
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hafi  been  suffered  to  occupy  the  mortgaged  prem- 
ises for  more  than  twenty  years  after  the  debt  is 
due  and  payable,  without  any  entry  or  claim  by 
the  mortgagee,  it  will  bar  the  claim  of  the  latter 
on  the  presumption  that  he  has  been  paid.-*^* 

1  Soe  Packer  v.  Rochester  etc.  K.  R.  Co.,  17  N.  Y. 
287;  Rwitt  v.  Edson,  5  Conn.  531;  Johnson  v.  Dannell, 
15  111.  100;  Weiner  v.  Wilcox,  25  111.  274;  Bradley  v. 
Chester  Valley  R.  R.  Co.,  36  Pa.  St.  150. 

2  1  Greenleaf  s  Cruise  on  Real  Property,  C91;  Lansing 
V.  Ooolet,  9  Cow.  351;  Caufman  v.  Sayre,  2  B.  Mon.  206; 
Van  Husan  v.  Kanouse,  13  Mich.  303:  Derby  Bank  v. 
Landon,  3  Conn.  62;  Fox  v.  Wharton,  5  Del.  Ch.  200. 

3  See  4  Kent's  Commentaries,  181;  1  Greenleaf's 
Cruise  on  Real  Property,  G91.  Under  statutes  15  &  16 
Victoria,  chapter  86,  section  48,  the  court  may  direct  a 
sale  of  the  property  at  the  request  of  either  party,  in- 
stead of  f'ecreeing  a  foreclosure:  Williams  on  Real  Prop- 
erty, *429. 

4  See  Mix  v.  Hotchkiss,  14  Conn.  45;  Newall  v. 
Wright,  3  Mass.  155;  Chamberlain  v.  Gardner,  38  Me. 
548;  Snow  v.  Pressey,  82  Me.  552;  Botham  v.  Mclntier, 
19  Pick.  346;  Johnson  v.  Donnell,  15  111.  97. 

5  Bolles  V.  DnflF,  43  N.  Y.  474;  10  Abb.  Pr.,  N.  S.,  399; 
41  How.  Pr.  355;  Johnson  v.  Donnell,  15  111.  97;  Ellis 
V.  Leek,  127  111.  60;  Wilder  v.  Haughey,  21  Minn.  101; 
Loeb  V.  Tinkler,  124  Ind.  331;  Shepard  v.  Richardson, 
145  Mass.  32;  Bresnahan  v.  Bresnahan,  46  Wis.  385. 

6  Bolles  V.  Duff,  43  N.  Y.  474;  41  How.  Pr.  355;  10 
Abb.  Pr.,  N.  S..  399;  and  see  Wilder  v.  Haughey,  21 
Minn.  101. 

7  4  Kent's  Commentaries,  181;  Lansing  v.  Goelet,  9 
Cow.  352,  355;  Shrieker  v.  Field,  9  Iowa,  366;  Mussina 
V.  Bartlett,  8  Port.  288;  Beloe  v.  Rogers,  9  Cal.  123; 
Riley  v  M'Cord,  24  Mo.  265;  Mills  v.  Dennis,  3  Johns. 
Ch.  369;  Moulton  v.  Cornish,  138  N.  Y.  133.  It  is  now 
the  practice  in  England  to  insert  in  mortgages  a  power 
of  sale  upon  default  of  payment:  Corder  v.  Morgan,  18 
Ves.  344;  In  re  Richardson,  L.  R.  12  Eq.  398. 
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8  See  Coriey  v,  Hobart,  8  Clarke,  358;  Gamut  v. 
Gregg,  37  Iowa,  573;  Henderson  v.  Lowry,  5  Yerg.  240; 
Babcock  v.  Perry,  8  Wis.  277;  Russell  v.  Brown,  41  111. 
183:  Armstrong  v.  Ross,  20  N.  J.  Eq.  109;  Champenois 
V.  Fort,  45  Miss.  355;  Buckner  v.  Sessions,  27  Ark.  225; 
Holmes  v.  Taylor,  48  Ind.  169;  Tootle  v.  White,  4  Neb. 
401. 

9  Willinrason  v.  Cr.awford,  7  Blackf.  12;  Bird  v.  Kel- 
ler, 77  Me.  270.  Even  an  agreament  in  the  mortgage 
itself  ns  to  some  other  mode  of  foreclosure  than  that 
prescribed  would  be  ineffectual:  Chase  v.  McLellan,  49 
Me.  375. 

10  Howland  v.  Shurtleff,  2  Met.  26. 

11  Hughes  V.  Edwards,  9  \^Tieat.  499;  and  see  Fry 
V.  Shehee,  55  Ga.  208;  HoflFman  v.  Harrington,  33  Mich. 
392;  Nevitt  v.  Bacon,  32  Miss.  212,  66  Am.  Dec.  609; 
Boon  V.  Pierpont,  28  N.  J.  Eq.  7. 

§  241a.    Same — Continued. 

It  is  not  permissible  to  split  causes  of  action 
and  to  foreclose  a  mortgage  by  piecemeal.^  If 
the  mortgage  provides  that,  in  the  event  of  de- 
fault in  the  payment  of  interest,  the  principal  sum 
shall  become  due  and  payable  immediately,  the 
commencement  of  a  suit  to  foreclose  sufficiently 
shows  the  mortgagee's  intention,  and  notice  need 
not  be  given  to  the  mortgagor  of  an  election  to 
treat  the  whole  amount  of  the  debt  as  due.^  And 
the  mortgagee,  in  such  case,  does  not,  by  a  de- 
lay of  some  months  before  making  a  demand  and 
bringing  suit  after  an  installment  has  become 
due,  waive  the  default  in  the  payment  of  inter- 
est, or  his  right  of  option  to  foreclose  for  such 
default.^  Due  service  of  process  is  no  less  requi- 
site to  give  a  court  jurisdiction  of  the  person  and 
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subject  matter  in  foreclosure  proceedings  than 
in  ordinary  personal  actions,  and  if  the  defend- 
ant neither  appears  nor  is  served  with  process, 
the  judgment  against  him  is  void."*  A  court  of 
equity  will  not  decree  the  foreclosure  of  a  mort- 
gage void  in  law  because  of  the  want  of  the 
name  of  a  proper  mortgagee,  although  all  the 
acts  of  the  plaintiff  in  the  transaction  may  have 
been  in  good  f  aith.^  And  a  mortgagor  may  main- 
tain a  suit  to  enjoin  the  foreclosure  of  a  mort- 
gage executed  without  consideration,  although 
given  by  him  to  hinder  and  delay  his  creditors.^ 
All  persons  materially  interested  in  the  mortgage 
or  the  mortgaged  property  should  be  made  par- 
ties, either  as  plaintiffs  or  defendants,  to  the  fore- 
closure suit.''  The  owner  of  the  equity  of  re- 
demption is  an  indispensable  party,  and  if  the  suit 
proceeds  without  his  being  made  a  party,  the  de- 
cree cannot  affect  his  title.®  But  a  mortgagor 
who  has  sold  and  conveyed  his  entire  interest  in 
the  land,  being  a  mere  equity  of  redemption,  is 
not  a  necessary  party.  His  assignee  only  need  be 
made  a  party  defendant.^  A  purchaser  of  part 
of  the  mortgaged  premises,  who  has  duly  re- 
corded his  convevance  thereof,  must  be  made  a 
party  to  a  subsequent  foreclosure  suit.-^®  In  a 
suit  to  foreclose,  if  part  of  the  lands  covered  by 
the  mortgage  are  in  another  state,  the  court  may 
decree  a  sale  of  the  whole,  and  require  the  mort- 
gagor to  execute  a  conveyance  to  the  purchaser.** 
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1  Day  T.  Brenton,  102  Iowa,  482,  63  Am.  St.  Kep.  460. 

2  Johnson  v.  Van  Velsor,  43  Mich.  208;  Hawes  v.  In- 
surance Co.,  109  Mich.  324,  63  Am.  St.  Rep.  581;  Swear- 
ingen  v.  Lahner,  93  Iowa,  147,  57  Am.  St.  Rep.  261. 

3  Glas  V.  Glas,  114  Cal.  566,  55  Am.  St.  Rep.  90. 
Compare  Hewitt  v.  Dean,  91  Cal.  5,  10. 

4  Hobby  v.  Bimch,  83  Ga.  1,  20  Am.  St.  Rep.  301. 

5  Shirley  v.  Burch,  16  Or.  83,  8  Am.  St.  Rep.  273. 

6  Devlin  v.  Quigg,  44  Minn.  534,  20  Am.  St.  Rep.  592. 

7  See  O'Brien  v.  Moffitt,  133  Ind.  660,  36  Am.  St.  Rep. 
566;  Hinson  v.  Adrian,  86  N.  C.  61;  Beebe  v.  Morris,  56 
Ala.  525;  De  Lashmutt  v.  Sell  wood,  10  Or.  319;  Arm- 
strong V.  Warrington,  111  111,  430;  Richards  v.  Thomp- 
son, 43  Kan.  209;  Broquet  v.  Warner,  43  Kan.  48,  19 
Am.  St.  Rep.  124;  Millett  v.  Blake,  81  Me.  531.  10  Am. 
St.  Rep.  275. 

8  Landon  v.  Townshend,  112  N.  Y.  93,  8  Am.  St.  Rep. 
712;  Berlack  v.  Halle,  22  Fla.  236,  1  Am.  St.  Rep.  185; 
Hawbrick  v.  Russell,  86  Ala.  199;  Morrow  v.  Morgan, 
48  Tex.  304. 

9  Boutwell  V.  Steiner,  84  Ala.  307,  5  Am.  St.  Rep. 
375;  Wilkinson  v.  May,  69  Ala.  33. 

10  Woodward  v.  Brown,  119  Oal.  283,  63  Am.  St.  Rep. 
308. 

11  Union  Trust  Co.  v.  Olmsted,  102  N.  Y*  729. 

§  242.    Meet  of  ForeelosTire. 

The  power  is  inherent  in  a  court  of  equity  to 
render  such  judgment  or  decree  in  foreclosure 
proceedings  as  substantial  justice  between  the  par- 
ties may  require.-*-  And  in  some  of  the  states 
courts  of  law  are  invested  by  statute  with  this 
power.*  In  general,  the  only  effect  of  foreclosure 
proceedings  is  to  bar  the  mortgagor's  right  of 
redemption,®  leaving  the  mortgagee  to  pursue  his 
legal  remedies  to  establish  his  title  to  the  estate."* 
The  estate,  which  was  conditional  and  defeasible 
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in  its  creation,  becomes  absolute  in  the  mort- 
gagee;' and  the  incidents,  privileges,  and  cove- 
nants attached  to  it,  unchanged  by  anything  which 
the  mortgagor  or  any  other  person  may  have 
done  in  the  meantime,  remain  attached  to  it,  as 
if  the  original  conveyance  had  been  absolute.* 
But  a  foreclosure,  strict  or  otherwise,  does  not  of 
itself  operate  to  discharge  the  mortgage  debt,'^ 
and  the  mortgagee  may  sue  at  law  for  the  bal- 
ance remaining  due  to  him,®  the  land  being 
deemed  payment  pro  tanto,  according  to  its 
value.^ 

1  See  Palmer  v.  Mead,  7  Conn.  149;  Hurtt  v.  Crane, 
36  Md.  19;  Jones  v.  St.  John,  4  Sand.  Ch.  208. 

2  See  McCurdy's  Appeal,  65  Pa.  St.  290;  State  Bank 
V.  Wilson,  9  111.  57;  Perkins  v.  Woods.  27  Mo.  547; 
Shields  v.  Miller,  9  Kan.  397;  Holmes  v.  Taylor,  48  Ind. 
Ifi9. 

3  Bradley  v.  Chester  Valley  R.  R.  Co.,  36  Pa.  St.  150; 
Weiver  v.  Heintz.  17  111.  259;  Packer  v.  Rochester  etc 
R.  R.  Co.,  17  N.  Y.  287. 

4  Jones  v.  St.  John,  4  Sand.  Ch.  208;  Palmer  v.  Mead, 
7  Conn.  149;  Sutton  v.  Stone,  2  Atk.  101.  See  Skinner 
V.  Beatty,  16  Cal.  156;  Bright  v.  Pennywit,  21  Ark.  130; 
Jackson  v.  Warren,  32  111.  331. 

5  Lannay  v.  Wilson,  30  Md,  536;  Goodman  v.  White, 
26  Conn.  322. 

6  Ritger  v.  Parker,  8  Cush.  149.  Compare  Burton 
V.  Lies,  21  Cal.  91. 

7  Vansant  v.  Allmon,  23  111.  30;  Porter  v.  Pillsbury, 
36  Me.  278;  Hatch  v.  White,  2  Gall.  152;  Nunemacher 
V.  Ingle,  20  Ind.  135;  Paris  v.  Hulett,  26  Vt.  308. 

8  Lansing  v.  Goelet,  9  Cow.  346;  Stevens  v.  Dnfour, 
1  Blackf.  387;  Watson  v.  Hawkins,  60  Mo.  550;  Hatch 
V.  White,  2  Gall.  152;  Tooke  v.  Hartley,  2  Bro.  C.  C.  125. 
See  Allin  v.  Williams,  97  Cal.  403;  Blumberg  v.  Birch, 
99  Cal.  416,  37  Am.  St.  Rep.  67. 
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9  Dunkley  t.  Van  Burcn,  3  Johns.  Ch.  330;  Johnson 
V.  Candage,  31  Me.  18;  Hurd  v.  Coleman,  42  Me.  182; 
Doe  V.  M'Loskey,  1  Ala.  708;  Green  v.  Cross,  45  N.  H. 
574.  If  the  debt  is  payable  by  installments,  a  bill  to 
foreclose  may  be  filed  on  default  of  the  first  payment: 
Lansing  v.  Capron,  1  Johns.  Ch.  617;  and  see  sec.  241a; 
but  the  decree  should  not  include  installments  not  yet 
due:  Lansing  v.  Capron,  1  Johns.  Ch.  617;  King  v.  Long- 
worth,  7  Ohio,  pt.  2,  131;  and  see  Manning  v.  McClurg, 
14  Wis.  350;  Skelton  v.  Ward,  51  Ind.  46;  Magruder  v. 
Eggleston,  41  Miss.  184.  It  has  been  held  that  a  suit 
for  the  debt  opens  the  foreclosure:  Perry  v.  Barker,  13 
Ves.'l98.  But  see  contra,  Hatch  v.  White,  2  Gall.  154; 
Lansing  v.  Goelet,  9  Cow.  346;  and  compare  Lawrence 
V.  Fletcher,  10  Met.  347.  See,  as  to  waiver  of  foreclos- 
ure: Moore  v.  Beason,  44  N.  H.  215;  Strong  v.  Blanchard, 
4  Allen,  538;  Freeman  v.  Atwood,  50  Me.  473;  Clark  v. 
Crosby,  101  Mass.  184;  Trow  v.  Berry,  113  Mass.  139. 
The  lien  of  the  mortgage  is  not  merged  in  a  judgment 
of  foreclosure:  Evansville  Gas-Light  Co.  v.  State,  73 
Ind.  219,  38  Am.  Rep.  129;  Stahl  v.  Roost,  34  Iowa,  475. 

§  242a.     Same — Continued. 

A  mortgage  is  not  foreclosed  until  the  mort- 
gagor's right  of  redemption  is  cut  off.    The  fore- 
closure of  a  mortgage  is  held  to  embrace  the  sale 
ox  the  property,  and  the  execution  of  the  sheriff's 
deed,  as  well  as  the  decree  of  the  court  ordering 
the  sale.*     But  the  purchaser  at  the  foreclosure 
sale  takes  the  title  of  the  mortgagor  as  of  the  time 
when  the  mortgage    lien  was  created.^     An  at- 
tempted foreclosure,  although  abortive    and    in- 
effectual as  such,  may  nevertheless  take  effect  as 
a  transfer  of  the  rights  of  the  mortgagee  to  the 
purchaser  at  the  sale,  and  to  those  claiming  un- 
der him  by  conveyance  of    the    interest    in  the 
premises  apparently  acquired  by  such  purchaser.* 
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1  Goldtree  t.  McAlister,  86  Cal.  105;  National  Bank 
V.  Insurance  Co.,  88  Cal.  4&7,  22  Am.  St.  Rep.  324. 

2  Batterman,  v.  Albright,  122  N.  Y.  484,  19  Am.  St. 
Rep.  510;  and  see  Rector  etc.  t.  Mack,  93  N.  Y.  488,  45 
Am.  Rep.  260;  San  Francisco  v.  Lawton,  18  Cal.  465, 
79  Am.  Dec.  187;  Sichler  v.  Look,  93  Cal.  610;  Pan- 
coast  V.  Insurance  Co.,  79  Ind.  176;  Marrier  v.  Lee,  2 
Utah,  460;  Rice  v.  Kelso,  57  Iowa,  119. 

3  Rogers  v.  Benton,  39  Minn.  39,  12  Am.  St.  Rep.  C13. 

§  243.    Power  of  Sale  in  Mortgage. 

It  is  now  usual  to  insert  in  a  mortgage  a  power 
of  sale  upon  breach  of  condition,  the  exercise  of 
which,  by  the  mortgagee,  is  an  effectual  fore- 
closure and  bar  to  the  equity  of  redemption.*  It 
is  a  cumulative  remedy,  and  does  not  affect  the 
right  to  resort  to  any  other  legal  or  equitable  pro- 
ceeding to  enforce  the  mortgage.*  The  power  to 
sell  may  be  conferred  by  a  separate  instrument,* 
or  dt  may  even  arise  by  necessary  implication.* 
And  a  sale  under  the  power  is  good  as  against 
the  mortgagor,  although  neither  the  mortgage  nor 
the  power  has  been  recorded.^  While  the  mort- 
gagee retains  the  mortgage,  he  only  can  exercise 
the  power.^  But  the  power  to  sell,  being  coupled 
with  an  interest,  will  vest  in  any  person  who,  by 
assignment  or  otherwise,  becomes  entitled  to  the 
money  secured  to  be  paid.''  The  power  may  be 
executed  even  after  the  death  of  the  mortgagor.® 
Nor  is  it  revoked  or  suspended  by  the  insanity  of 
the  mortgagor.^  Nor  by  the  fact  that  he  is  within 
the  lines  of  an  enemy  at  war  with  his  country, 
when  he  is  voluntarily  there,  and  for  the  purpose 
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of  engaging  in  hostilities  against  his  country.^® 
In  some  cases,  a  court  of  equity  will  interfere  by 
injunction  to  restrain  the  exercise  of  the  power 
-to  sell,  as  where  it  is  sought  to  use  it  for  a  pur- 
pose foreign  to  that  for  which  it  was  intended.^* 
But  in  general,  the  grounds  for  interference  by 
injunction  must  be  very  strong.**  A  sale  and 
conveyance  of  the  mortgaged  premises,  by  a  mort- 
gagee or  trustee  acting  under  a  power,  though 
defectively  executed,  passes  the  legal  estate  to  the 
purchaser  subject  to  the  right  of  redemption.  In 
such  case  the  title  passes  by  a  conveyance  of  the 
property  by  one  holding  such  title.** 

1  Waters  v.  Randall,  6  Met.  484;  Brisbane  v.  Stongh- 
ton,  17  Ohio.  482;  Jackson  v.  Henry,  10  Johns.  185,  6 
Am.  Dec.  328:  Barnes  v.  Ehrman,  74  111.  402;  Lydston 
V.  Powell.  101  Mass.  77;  Hyman  v.  Devereux,  63  N. 
C.  624;  Calloway  v.  People's  Bank,  54  Ga.  441;  Long- 
"with  V.  Butler,  8  111.  32;  Clarke  v.  Royal  Panopticon,  4 
Prew,  26;  Leigh  v.  Lloyd,  35  Beav.  455;  In  re  Chawner's 
Will,  L.  R.  8  Eq.  569;  Cruikshank  v.  Diiffin,  L.  R.  13 
Eq.  555.  But  compare  Sanders  v.  Richards,  2  Coll.  586; 
Cheevning  v.  Cox,  1  Rand.  306.  As  to  the  use  of  power 
of  sale  mortgages,  see  First  Nat.  Bank  v.  Mining  Co.,  8 
Mont.  53;  Hyman  v.  Devereux,  63  N.  C.  628;  Very  v. 
Russell,  65  N.  H.  646. 

2  Fogarty  v.  Sawyer,  17  Cal.  589;  Cormerais  v, 
Genella.  22  Cal.  116;  Godfrey  v.  Monroe,  101  Cal.  227; 
Green  v.  Gaston,  56  Miss.  748;  Hyde  v.  Warren,  46  Miss. 
13;  Carradine  v.  O'Connor,  21  Ala.  573;  Wayne  v.  Han- 
ham,  9  Hare,  62;  Montague  v.  Dawes,  12  Allen,  397. 

3  Brisbane  v.  Stoughton,  17  Ohio,  482;  Alexander  v. 
Caldwell,  61  Ala.  543. 

4  Munday  v.  Vawter,  3  Gratt.  518;  Purdie  v.  Whit- 
ney, 20  Pick.  25.  A  sale  under  a  power  in  a  mortgage 
must  pursue  strictly  as  to  time  and  place  the  stipula- 
tion in  the  mortgage,   otherwise  the  sale  will  be  held 
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void:  Hall  v.  Towne,  45  III.  493;  and  see  Thompson  v. 
Hey  wood,  129  Mass.  403;  Schnnewerk  v.  Hoberecht,  117 
Mo.  22,  38  Am.  St.  Rep.  631. 

5  Jackson  v.  Golden,  4  Cow.  266.  Compare  Wells  v. 
Wells,  47  Barb.  416. 

6  See  Wilson  v.  Troup,  2  Cow.  195;  Cohoes  v.  Goss, 
13  Barb.  137. 

7  Wilson  V.  Troup,  2  Cow.  195;  Cheek  v.  Waldrum, 
25  Ala.  152;  Pickett  v.  Jones,  63  Mo.  195;  Randall  v. 
Hazleton,  12  Allen,  412;  Bush  v.  Sherman,  80  111.  160; 
McGuire  v.  Van  Pelt,  55  Ala.  344;  Harniskell  v.  Orn- 
dorff,  35  Md.  341;  Sanford  v.  Kane,  133  111.  199,  23 
Am.  St.  Rep.  602;  Barrick  v.  Horner,  78  Md.  253,  44 
Am.  St.  Rep.  283;  Wilson  v.  Bennett,  5  De  Gex  &  S.  475. 
Although  a  mortgage  is  deemed  only  a  security,  it  does 
not  negative  the  idea  that  a  power  of  sale  in  a  mortgage 
is  a  power  coupled  with  an  interest:  Calloway  v.  Peo- 
ple's Bank,  54  Ga.  441. 

8  Bergen  v.  Bennett,  1  Gaines  Gas.  1;  Hunt  v.  Ryus- 
manier,  8  Wheat.  174;  Conners  v.  Holland,  113  Mass. 
50;  Carter  v.  Slocomb,  122  N.  C.  475,  65  Am.  St.  Rep. 
714.  But  see  Johnson  v.  Johnson,  27  S.  C.  309,  13  Am. 
St.  Rep.  636;  Corder  v.  Morgan,  18  Ves.  344. 

9  Encking  v.  Simmons,  28  Wis.  272;  Laughlin  v.  Hib- 
ben,  129  Ind.  5;  Barrick  v.  Horner,  78  Md.  253,  44  Am. 
St.  Rep.  283. 

10  Ludlow  V.  Ramsey,  11  Wall.  581.  Compare  Sey- 
mour V.  Bailey,  66  111.  288;  De  Jarnette  v.  De  Giver- 
ville,  56  Mo.  440;  Dorsey  v.  Dorsey,  30  Md.  522;  Dean 
V.  Nelson,  10  Wall.  158. 

11  Davey  v.  Durant,  1  De  Gex  &' J.  535;  and  see 
Bedell  v.  McClellan,  11  How.  Pr.  172;  McCalley  v.  Otey, 
99  Ala.  584,  42  Am.  St.  Rep.  87;  Montgomery  v.  Mc- 
Ewen,  9  Minn.  103.  A  sale  of  land  under  a  power 
contained  in  a  second  mortgage  of  the  entire  estate  free 
from  encumbrance  is  invalid:  Donohoe  v.  Chase,  130 
Mass.  137. 

12  Frieze  v.  Chapin,  2  R.  I.  432;  Bedell  v.  McClellan, 
11  How.  Pr.  172;  Glover  v.  Hembree,  82  Ala.  324;  Frazier 
V.  Keller,  71  Md.  58;  Van  Meter  v.  Hamilton,  96  Mo. 
654. 

13  Schanewerk  v.  Hoberecht,  117  Mo.  22,  38  Am.  St. 
Rep.  631;  Lanier  v.  Mcintosh,  117  Mo.  508,  38  Am.  St. 
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Rep.  676.  Compare  Johnson  v.  Johnson,  27  S.  C.  300, 
13  Am.  St.  Kep.  636;  Team  v.  Baum,  47  S.  C.  410,  58 
Am.  St.  Rep.  803. 

§  243a.    Trust  Deeds. 

It  is  held,  even  in  some  of  the  states  in  which 
a  mortgage  is  regarded  as  a  more  lien,  that  a  deed 
of  trust  given  as  security  vests  the  legal  title  in 
the  trustee.^  But,  in  most  of  the  states  in  which 
a  mortgage  is  so  regarded,  it  is  held  that  a  deed 
of  trust  executed  for  the  purpose  of  securing  a 
deht,  and  to  be  void  upon  payment  thereof,  and 
containing  a  power  of  sale  upon  default,  is,  in  le- 
gal effect,  a  mortgage.*  A  trust  deed  may  be  fore- 
closed, and  this  may  be  done  by  the  person  desig- 
nated for  that  purpose,  or,  at  the  election  of  the 
mortgagee  or  beneficiary,  by  a  court  of  equity.* 
The  introduction  of  the  latter  mode  of  foreclosure 
does  not  supersede  the  former  but  is  merely  cumu- 
lative.** A  power  of  sale  contained  in  a  deed  of 
trust  must  be  strictly  followed  to  render  its  exer- 
cise valid.*"^  Neither  the  running  of  the  statute 
of  limitations  against  a  debt  secured  by  a  trust 
deed,  nor  the  recovery  of  judgment,  on  such  debt, 
nor  any  lapse  of  time  short  of  the  period  suffi- 
cient to  raise  the  presumption  of  payment,  de- 
prives the  party  of  his  right  to  enforce  the  trust 
for  the  purpose  of  compelling  payment.^ 

1  See  Stephens  v.  Clay,  17  Colo.  489,  31  Am.  St.  Rep. 
828;  Soutter  v.  Miller,  15  Fla.  625;  Koch  v.  Briggs.  14 
Cal.  256,  78  Am.  Dec.  C51;  Bateman  v.  Burr,  57  Gal.  482; 
Loan  Soe.  v.  Deering,  66  Cal.  286;  More  v.  Calkins,  95 
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Cal.  435,  29  Am.  St.' Rep.  128;  Bell  Min.  Co.  v.  Butte 
Bank,  156  U.  S.  475. 

2  Turner  v,  Watkins,  31  Ark.  429;  and  see,  to  same 
effect,  McLane  v.  Paschal,  47  Tex.  365;  National  Bank 
V.  Kreig,  21  Nev.  408;  Merrill  v.  Hurley,  6  S.  Dak.  602, 
55  Am.  St.  Rep.  867;  Dupee  v.  Rose,  10  Utah,  311;  sec. 
225b,  ante. 

3  Clark  v.  Jones,  93  Tenn.  639,  42  Am.  St.  Rep.  931. 

4  Clark  v.  Jones,  93  Tenn.  639,  42  Am.  St.  Rep.  931; 
McDonald  v.  Vinson,  56  Miss.  497. 

5  Schanewerk  v.  Hoberecht,  117  Mo.  22,  38  Am.  St. 
Rep.  631. 

6  Gibson  v.  Green,  89  Va.  524,  37  Am.  St.  Rep.  888. 

§  243b.     Conduct  of  Sales  Under  Powers^  etc. 

Under  a  mortgage  conferring  a  power  upon  the 
mortgagee  to  sell  the  property  in  satisfaction  of 
the  debt  secured  thereby,  a  sale  thereunder  need 
not  be  conducted  by  the  mortgagee  in  person.  It 
may  be  made  through  the  instrumentality  of  an 
auctioneer  or  any  similar  agent  with  the  sanction 
and  approval  of  the  mortgagee.^  The  mortgagee 
is  not  usually  permitted  to  purchase  at  the  sale, 
either  directly  or  indirectly,  unless  the  power 
gives  him  this  right.*  And  a  purchase  by  the 
mortgagee  at  his  own  sale,  under  a  power  in  the 
mortgage  not  authorizing  him  to  purchase,  gives 
the  mortgagor  an  option  of  affirming  or  disaffirm- 
ing the  sale  within  a  reasonable  time,  and,  if  he 
disaffirms,  to  redeem.*  The  sale,  if  made  fairly 
and  without  fraud,  is  not  void  but  merely  void- 
able at  the  option  of  the  mortgagor."*  The  sale 
of  land  under  a  deed  of  trust  carries  with  it  the 
growing  crops  sown  by  the  mortgagor.* 
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1  Fogarty  v.  Sawyer,  23  Cal.  570;  Kennedy  v.  Dunn, 
58  Cal.  340;  Palmer  v.  Young,  96  Ga.  248,  51  Am.  St 
Rep.  137;  Watson  v.  Sherman,  84  111.  263. 

2  McLean  v.  Presley,  56  Ala.  211;  Queen  City  Bldg. 
Assn.  ▼.  Price,  53  Md.  397;  Very  v.  Russell,  65  N.  H. 
649;  Shew  v.  Call,  119  N.  C.  450,  56  Am.  St.  Rep.  678. 

3  Knox  V.  Armistead,  87  Ala.  511,  13  Am.  St.  Rep. 
65;  McCall  y.  Mash,  89  Ala.  487,  18  Am.  St.  Rep.  145; 
Alexander  v.  Hill,  88  Ala.  487,  16  Am.  St.  Rep.  55. 

4  Mutual  etc.  Co.  v.  Haas,  100  Ga.  Ill,  62  Am.  St. 
Rep.  317;  Palmer  v.  Young,  96  Ga.  246,  51  Am.  St. 
Rep.  136;  Martin  v.  McNeely,  101  N.  C.  634;  Blockley 
V.  Fowler,  21  Cal.  326,  82  Am.  Dec.  747.  Sales  by 
trustees  under  trust  deeds:  See  Hinton  v.  Pritchard,  120 
N.  C.  1,  58  Am.  St.  Rep.  768;  Benseick  v.  Cook,  110  Mo. 
173,  33  Am.  St.  Rep.  ^22. 

5  Hayden  v.  Burkemper,  101  Mo.  644,^  20  Am.  St. 
Rep.  643. 

§  244.     Accounting  by  Mortgagee. 

The  right  of  the  mortgagor  to  an  account  of 
the  rents  and  profits  of  the  land  received  by  the 
mortgagee  is  purely  of  equitable  cognizance.* 
The  mortgagee  in  possession  takes  the  rents  and 
profits  in  the  quasi  character  of  trustee  or  bailiff 
of  the  mortgagor,^  and  they  are  applied  in  equity 
as  an  equitable  setoff  to  the  amount  due  on  the 
mortgage  debt.^  The  necessity  of  resorting  to  an 
accounting  in  equity,  in  order  to  have  them  so 
applied,  is  the  same  where  the  doctrine  prevails 
that  the  mortgagor  retains  the  legal  title  as  where 
it  is  held  that  the  mortgage  conveys  the  legal 
title  to  the  mortgagee.*  In  many  cases  compli- 
cated equities  must  be  determined  and  adjusted 
1>efore  it  can  be  ascertained  what  part,  if  any,  of 
the  rents  and  profits  received  is  to  be  applied  upon 
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the  mortgage  debt.*^  The  mortgagee  is  entitled 
to  have  them  applied,  in  the  first  instance,  to  re- 
imburse him  for  taxes  and  necessary  repairs  made 
upon  the  premises;®  for  sums  paid  by  him  upon 
prior  encumbrances  upon  the  estate,  in  order  to 
protect  the  title,  and  for  costs  in  defending  it;*^ 
and  if  he  has  made  permanent  improvements  upon 
the  land  in  the  belief  that  he  was  the  absolute 
owner,  the  increased  value  by  reason  thereof  may 
be  allowed  him.®  It  is  generally  true  that  a  mort- 
gagee in  possession  is  bound  to  keep  the  prem- 
ises in  ordinary  repair,^  and  he  must  account  for 
the  reasonable  rental  value  of  the  premises,  with- 
out regard  to  the  net  profit.*®  But  if  he  has 
judiciously  rented  the  premises  to  a  third  person, 
he  will  then  be  chargeable  only  with  the  amount 
of  rent  received.**  He  is  not 'bound  to  engage 
in  any  speculations  for  the  benefit  of  his  mort- 
gagor, but  is  only  liable  for  willful  default.**  In 
England  a  mortgagee  in  possession  may  not  charge 
for  personal  services  in  caring  for  the  estate,  col- 
lecting rents,  etc.,  unless  it  is  necessary  to  em- 
ploy a  bailiff  to  transact  the  business;**  but  in 
this  country  compensation  for  personal  services 
has  been  allowed.*** 

1  Seaver  v.  Durant,  39  Vt.  103;  Givens  v.  McCalmot, 
4  Watts,  464;  Gordon  v.  Hobart,  2  Story,  243;  Parsons 
V.  Welles,  17  Mass.  419;  Bell  v.  Mayor  etc..  10  Paige, 
49;  Farrant  v.  Lovel,  3  Atk.  723. 

2  See  Gibson  v.  Crehore,  5  Pick.  146;  Hunt  v.  May- 
nard,  6  Pick.  489. 
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3  Rnchman  v.  Astor,  9  Paige,  517;  Gaskell  v.  Viques- 
ney,  122  Ind.  244,  17  Am.  St.  Rep.  364;  and  see  Chap- 
man V.  Porter,  69  N.  Y.  276;  Reitenbaugh  v.  Ludwick, 
31  Pa.  St.  131;  Hnrriaon  v.  Wyse,  24  Conn.  1. 

4  Hubbell  v.  Moulson,  53  N.  Y.  225,  13  Am.  Rep.  51Vf. 

5  See  Hubbell  v.  Moulson,  53  N.  Y.  225,  13  Am.  Rep. 
519;  Cookes  v.  Culbertson,  9  Nev.  199;  Chapman  v. 
Smith,  9  Vt.  153. 

6  Hubbell  v.  Moulson,  53  N.  Y.  225,  13  Am.  Rep. 
519;  Sparhawk  v.  Willis,  5  Gray,  423;  Hidden  v.  Jordon, 
28  Cal.  301;  32  Cal.  397;  Harper's  Appeal,  64  Pa.  St. 
315;  Moore  v.  Cable,  1  Johns.  Ch.  385;  Strong  v.  Blanch- 
ard,  4  Allen,  538;  Harper  v.  Ely,  70  111.  581. 

7  Harper  v.  Ely,  70  HI.  581;  Davis  v.  Winn,  2  Allen, 
111;  and  see  Davis  v.  Bean,  114  Mass.  360;  Sandon 
V.  Hooper,  6  Beav.  248. 

8  Benedict  v.  Gilman,  4  Paige,  58;  Putnam  v.  Ritchie, 
6  Paige,  390;  Gillis  v.  Martin,  2  Dev.  Eq.  470,  25  Am. 
Dec.  729;  Bacon  v.  Cottrell,  13  Minn.  194;  Roberts  v. 
Fleming,  53  111.  204;  Miner  v.  Beekman,  50  N.  Y.  337; 
Reed   v.   Reed,    10   Pick.   400. 

9  Godfrey  v.  Watson,  3  Atk.  517;  Cumber  v.  Gil- 
man,  15  111.  381;  Barnett  v.  Nelson,  54  Iowa,  41,  37 
Am.  Rep.  183;  Shaeffer  v.  Chambers,  6  N.  J.  Eq.  548; 
Caldwell  v.  Hall,  49  Ark.  508,  4  Am.  St.  Rep.  64;  Turner 
V.  Johnson,  95  Mo.  431,  6  Am.  St.  Rep.  62;  Scruggs  v. 
Railroad  Co.,  108  U.  S.  368.  Compare  Rowe  v.  Wood, 
2  Jacob  &  W.  533;  Campbell  v.  Macomb,  4  Johns.  Ch. 
534. 

10  Boston  Iron  Co.  v.  King,  2  Cush.  400;  Kellogg  v. 
Rockwell,  19  Conn.  440;  Sanders  v.  Wilson,  34  Vt.  318; 
Montgomery  v.  Chadwich,  7  Iowa,  114;  Barnett  v.  Nel- 
son, 54  Iowa,  41,  37  Am.  Rep.  183;  Frond  v.  Merritt, 
99  Iowa,  410. 

11  Barnett  v.  Nelson,  54  Iowa,  41,  37  Am.  Rep.  183; 
Long  V.  Richards,  170  Mass.  120,  64  Am.  St.  Rep.  281. 

12  Hughes  v.. Williams,  12  Ves.  493;  and  see  Barron 
V.  Paulling,  38  Ala.  292;  Moore  v.  Titman,  44  111.  367; 
Montague  v.  Boston  etc.  R.  R.  Co.,  124  Mass.  242; 
Walsh  V.  Rutgers  Fire  Ins.  Co.,  13  Abb.  Pr.  33.  If  the 
mortgagor  remains  in  possession  and  takes  the  profits, 
the  mortgagee  is  not,  of  course,  accountable  for  them: 
Reynolds  v.  Canal  etc.  Co.,  30  Ark.  520. 
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13  Chambers  v.  Goldwin,  5  Ves.  834;  Godfrey  v.  Wat- 
son. 3  Atk.  517;  Davis  v.  Dendy,  3  Madd.  170;  and  see 
Elmer  v.  Loper,  25  N.  J.  Eq.  475;  Benham  v.  Rowe,  2 
Cal.  387;  Eaton  v.  Simonds,  14  Pick.  98;  Harper  v. 
Ely,  70  111.  581. 

14  See  Waterman  v.  Curtis,  26  Conn.  241;  Gerrish 
V.  Black,  104  Mass.  400;  Granberry  v.  Grauberry,  1 
Wash.  (Va.)  246. 

§  244a.    Same — Continued. 

The  mortgagee  is  not  entitled  to  the  rents  and 
profits  of  the  mortgaged  premises  until  he,  or 
some  one  in  his  behalf,  takes  actual  possession.^ 
To  constitute  "a  mortgagee  in  possession,"  he 
must  be  in  by  reason  of  the  agreement  or  assent 
of  the  mortgagor  or  owner  of  the  fee  that  he 
have  the  possession  under  and  because  of  the  mort- 
gage. This  assent  may,  however,  be  implied  from 
circumstances,  and  need  not  necessarily  be  ex- 
press.* A  mortgagee  who  enters  into  possession 
without  the  consent  of  the  mortgagor,  and  wrong- 
fully ousts  him  therefrom,  is  liable  to  be  charged 
with  the  rents  and  profits,  and  is  not  entitled  to 
an  accounting  to  determine  how  much  he  may 
have  actually  realized  from  his  wrongful  occupa- 
tion, after  deducting  the  necessary  expenses  of 
carrying  on  the  farm.^  And  a  mortgagee  in  pos- 
session cannot,  by  any  conveyance  of  the  premises 
pending  a  suit  to  redeem  and  for  an  accounting, 
relieve  himself  from  liability  to  account  for  such 
rents  as  might  have  been  earned  by  prudent  man- 
agement, though  after  the  time  of  such  transfer.** 
A  mortgagee  in  possession  is  not  entitled  to  pay 
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for  permanent  improvements  made  without  the 
mortgagor's  consent,  and  is  chargeable  with  only 
such  rent  as  the  land  would  have  yielded  without 
the  improvements.'  He  is  not  liable  for  more 
than  the  rents  actually  received,  unless  he  is  guilty 
of  fraud  or  negligence.®  If  he  sells  the  premises, 
he  is  liable  only  for  the  value  of  the  land  at  the 
date  of  sale,  in  the  absence  of  circumstances  call- 
ing for  the  exercise  of  any  rigor.'^ 

1  Killebrew  v.  llines,  104  N.  C.  182,  17  Am.  St.  Rep. 
672;  Hardin  v.  Hardin,  34  S.  C.  177,  27  Am.  St.  Rep. 
786;  and  see  sec.  227,   ante. 

2  Rogers  v.  Benton,  39  Minn.  39,  12  Am.  St.  Rep. 
613;  and  see  Newton  v.  McKay,  30  Mich.  380;  Barrett 
V.  Hinckley,  124  111.  32,  7  Am.  St.  Rep.  331. 

3  Mahoney  v.  Bostwick,  96  Cal.  53,  31  Am.  St.  Rep. 
175. 

4  Long  V.  Richards,  170  Mass.  120,  64  Am.  St.  Rep. 
281. 

5  Robertson  v.  Read,  52  Ark.  381,  20  Am.  St.  Rep. 
188;  and  see  Dewey  v.  Brownell,  54  Vt.  441,  41  Am. 
Rep.  852;  Horn  v.  National  Bank,  125  Ind.  381,  21  Am. 
St.  Rep.  231. 

6  Ely  V.  Turpin,  75  Mo.  86. 

7  Turner  v.  Johnson,  95  Mo.  431,  6  Am.  St.  Rep.  62. 

§  245.    Discharge  of  Mortgage  lien. 

Nothing  but  payment  of  the  debt,  or  its  release, 
will  discharge  a  mortgage.^  A  tender  of  the  full 
amount  due  upon  the  mortgage  will,  however,  op- 
erate to  discharge  the  lien  of  the  mortgage,  if 
the  tender  be  refused  without  adequate  excuse.^ 
Eecognizing  the  mortgagor's  right  of  redemption, 
and  observing  the  principle  upon  which  courts  of 
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equity  enforce  it,  the  current  of  authority  is,  that 
an  unconditional  tender  after  default  of  the  full 
amount  due  on  the  mortgage,  if  kept  good,  and 
the  money  hrought  into  court,  discharges  the  lien 
of  the  mortgage.^  It  is  held  that  a  quitclaim 
from  the  owner  of  the  mortgage  to  the  mortgagor 
operates  as  a  discharge  of  the  mortgage."*  So  a 
gift  by  the  mortgagee  to  the  mortgagor  of  the 
mortgage  note  extinguishes  the  mortgage.*^  A 
mortgagor  who  makes  payment  to  a  person  other 
than  the  mortgagee  does  so  at  his  peril,  and,  if 
the  payment  be  denied,  upon  him  rests  the  bur- 
den of  proving  that  it  was  paid  to  one  having 
authority  to  receive  it.^  But  if  payment  be  made 
to  one  having  apparent  authority  to  receive  the 
monej'',  it  will  be  treated  as  if  actual  authority 
had  been  given  for  its  receipt.'^  Equity  will  com- 
pel the  discharge  from  the  record  of  a  mortgage 
against  which  the  statute  of  limitations  has  run, 
without  requiring  proof  of  the  actual  payment  of 
the  debt.®  And  it  is  held  that  a  mortgage  paid, 
but  not  discharged,  is  not  an  encumbrance,  within 
the  meaning  of  an  insurance  contract.^  Release 
of  the  debt  secured  is  no  discharge  of  the  mort- 
gage lien,  where  the  right  to  enforce  it  is  expressly 
resented. ^^  And  the  lien  of  a  mortgage  is  not 
discharged  as  to  a  purchaser  of  the  mortgaged 
premises  by  the  mortgagee's  ineffectual  attempt 
to  release  the  mortgagor.^*  So  the  taking  of  a 
second  mortgage  to  secure  the  same  debt  secured 
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"by  a  first  mortgage  does  not  have  the  effect  to  dis- 
charge the  lien  of  the  first  mortgage. -"^^  A  par- 
tial release  of  a  mortgage  may  be  made,  in  which 
case  it  affects  only  the  property  therein  de- 
scribed.*® A  mortgagor  who  has  parted  with  the 
title  to  the  land  cannot  afterward  revive  the  mort- 
gage debt  if  it  has  become  barred  by  the  statute 
of  limitations,  so  as  to  continue  the  lien  of  the 
mortgage  as  against  one  who  purchased  when  the 
mortgage  appeared  to  be  barred  and  without  no- 
tice of  the  intended  revivor.*^  A  mortgage  which 
has  been  paid  cannot  be  revived  or  reissued  by 
subsequent  oral  agreement.** 

1  Parkhurst  v.  Cummings,  56  Me.  159;  Bunker  v. 
Barron,  79  Me.  62,  1  Am.  St.  Rep.  282;  Pearce  v.  Buell, 
22  Or.  33;  Kern  v.  Hotaling,  27  Or.  205,  50  Am.  St. 
Rep.  710. 

2  Stewart  v.  Brown,  48  Mich.  383;  Schearff  v.  Dodge, 
33  Ark.  340;  Grain  v.  McGoon,  86  111.  431,  29  Am.  Rep. 
37;  Renard  v.  Clink,  91  Mich.  1,  30  Am.  St.  Rep.  458. 

3  Matthews  v.  Lindsay,  20  Fla.  962;  Knox  v.  Will- 
iams, 24  Neb.  630,  8  Am.  St.  Rep.  220;  Maxwell  v. 
Moore,.  95  Ala.  166,  36  Am.  St.  Rep.  190;  Nelson  v. 
Loder,  132  N.  Y.  288;  Werner  v.  Tuch,  127  K.  Y.  217, 
24  Am.  St.  Rep.  443;  Berry  v.  Davis,  77  Tex.  191,  19 
Am.  St.  Rep.  748;  McClung  v.  Trust  Co.,  137  Mo.  118. 

4  Mason  v.  Beach,  55  Wis.  607. 

5  Thomas  v.  Fuller,  68  Hun,  361;  22  N.  Y.  Supp. 
SG2. 

f)  Crane  v.  Gruenewald,  120  N.  Y.  274,  17  Am.  St. 
Eep.  643. 

7  Crane  v.  Gruenewald,  120  N.  Y.  274,  17  Am.  St. 
Eep.  643;  Mason  v.  Beach,  55  Wis.  607. 

8  Kingman  v.  Sinclair,  80  Mich.  427,  20  Am.  St.  Rep. 
622. 

9  Merrill  v.  Insurance  Co.,  73  N.  Y.  452,  29  Am.  Rep. 
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184;  Smith  v.  Insnrance  Co.,  60  Vt.  682,  6  Am.  St.  Re 
144.    But  see  Minna  v.  Insurance  Co.,  22  U.  C.  Q.  B.  21 

10  Ferguson  v.  Hanauer,  56  Ark.  179. 

11  Johnson  v.  Bratton,  112  Mich.  319. 

12  Ponder  v.  Ritzinger,  119  Ind.  597;  Howard  v.  Firs 
Nat.  Bank,  44  Kan.  549;  Austin  v.  Bailey,  S4  Vt.  367 
33  Am.  St.  Rep.  932. 

13  Woodward  t.  Brown,  119  Cal.  283,  63  Am.  St.  Rei 
108.  Compare  Turner  v.  Flenniken,  164  Pa.  St.  409,  4 
Am.  St.   Rep.   624. 

14  Cook  V.  Prindle,  97  Iowa,  464,  59  Am.  St.  Rei; 
424.  Compare  First  Nat.  Bank  v.  Woodman,  93  lowi 
668,  57  Am.  St.  Rep.  287. 

15  Bogert  v.  Bliss,  148  N.  Y.  194,  51  Am.  St.  Rep 
684. 
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